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PREFACE. 


In  the  present  Edition  Chapters  III.,  IV.,  and  V. 
of  the  second  edition  have  been  sub-divided ;  the 
cases  upon  Practice  are  collected  in  Chapter  XII. ; 
those  upon  Costs  follow  in  Chapter  XIII.  Addi- 
tional matter  representing  the  decisions  of  the 
past  five  years  has  been  embodied,  mainly  in 
Chapters  XII.  and  XIV.  The  history  of  the  rule 
as  to  division  of  loss  has  been  removed  from  its 
former  place  in  the  text  to  the  foot  (Note  1)  of 
Chapter  VI. 

To  the  Appendix  have  been  added  the  Regu- 
lations approved  by  the  representatives  f.^^^bg 
maritime  nations  at  the  Conference  held  at  Wash- 
ington in  1889 — 1890.  It  is  anticipated  that  this 
Code  will,  possibly  with  some  modifications,  super- 
sede the  Regulations  (of  1884)  now  in  force.  But 
some  time  must  elapse  before  the  change  in  the 
law  is  effected,  and  it  has  been  thought  best  not 
to  further  delay  the  publication  of  the  present 
edition.     The  attention  of  the  reader  is  called  to 
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VI  PREFACE. 


some  of  the  points  in  which  the  Washington  Regu- 
lations differ  from  the  existing  Regulations,  by 
the  footnotes  referring  to  the  new  Code  in  the 
Appendix. 

Upon  a  former  occasion  I  ventured  to  remark 
upon  the  growing  complexity  of  the  Regulations. 
Since  that  date  (1885)  the  alterations  and  pro- 
posed alterations  in  the  law  have  been  in  the 
direction,  not  of  simplification,  but  further  com- 
plexity. It  seems  almost  too  much  to  expect  a 
North  Sea  smacksman  to  apply  with  success  such 
a  law  as  Article  10  of  the  Regulations  of  1884, 
as  altered  by  Order  in  Council,  and  explained 
by  The  Tweedsdale. 

R.  G.  M. 

Inneb  Temple, 

1 3M  February,  1891. 
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COLLISIONS  AT  SEA. 


CHAPTER   L 


NEGLIGENCE. 


The  mere  fact  that  a  ship  strikes  or  goes  foul  of  and  Collision 

injures  another  creates  no  liability  in  herself,  her  owners,  ^gi^noe 

or  those  in  charge  of  her.     The  assertion  that  one  ship  creates  no 

"ran  into"  or  "ran  down"  the   other,  often  made  in    * 

collision  actions  hj  witnesses  on  both  sides,  is  a  mere 

allegation  of  negligence,  and  in  no  way  adyances  the 

case  (a).     So  that  damages  maybe  recoyered,  neghgence 

for  which  the  owners  or  persons  in  charge  of  the  ship  sued 

are  responsible  must  be  proved.     There  is  one  case,  but 

one  ease  only,  in  which  damages  may  be  recovered  without 

proof  of  negligence ;  the  case,  namely,  of  an  infringement 

by  the  defendant  ship  of  one  of  the  Statutory  Kegulations 

for  Preventing  Collisions  at  Sea  which  might  by  possi- 

bihty  have  contributed  to  the  collision.     Here  a  rule  of 

law  (6)  requires  that  the  ship  which  has  broken  the  law 

shall  be  deemed  to  be  in  fault  for  the  coUision.  It  excludes 

evidence  directed  to  show  that  the  infringement  did  not  in 

&ct  contribute  to  the  collision,  and  renders  the  consideration 

(a)  HU  Jamet  Watt,  2  W.  Bob.  {h)  36  &  36  Yiot.  c.  85,  8.  17; 

270,  278.  see  infra,  pp.  38,  wq. 
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NEGLIGENCE. 


Cane  of  in- 

flcratable 

fault. 


Whatifl 
negligence. 


of  the  question  of  actual  negligence  unnecessary.  The 
precise  e£Peot  of  this  important  enactment  will  be  considered 
hereafter  ((?). 

Where  a  ship,  or  each  of  the  two  ships,  alleges  (rf)  negli- 
gence on  the  part  of  the  other,  and  it  is  manifest  that 
the  collision  was  caused  by  fault  somewhere,  but  the 
evidence  does  not  satisfy  the  Court  on  which  side  the 
fault  lies,  no  damages  can  be  recovered,  and  each  ship 
bears  her  own  los8(e).  The  English  law  as  to  the  inci- 
dence of  loss  in  this  case  differs  from  that  of  some  foreign 
countries,  and  also,  it  seems,  from  the  general  maritime 
law(/). 

In  TJie  Albert  Edward {g)^  an  action  against  a  steamship 
for  damage  to  a  mooring  dolphin,  which  fell  over  on 
being  struck  or  pressed  upon  by  the  ship,  wa*s  dismissed 
with  costs,  on  the  ground  that  mere  contact  with  the 
dolphin  did  not  constitute  a  cause  of  action,  and  that  the 
damage  to  the  dolphin  was  the  result  of  its  own  weakness, 
and  wa*s  not  caused  by  any  negligence  on  the  part  of  the 
ship. 

Negligence  is  the  failure  to  exercise  that  skiU  care  and 
nerve  which  are  ordinarily  to  be  found  in- a  competent 
seaman.     "We  are  not  to  expect  extraordinary  .skill  or 


(c)  Infra,  pp.  38,  8eq. 

\d)  FoUowing  a  praotioe  which 
is  almost  universal,  the  writer  here 
and  sahseqnently  personifiee  the 
ship.  Convenience  aod  habit  will, 
perhaps,  be  coDsidered  a  sufficient 
excuse  for  the  use  of  a  phraseolo^ 
which  has  sometimes  proved  mis- 
leading ;  see  infra,  p.  76. 

{f)  The  Maid  of  Auhland,  6  Not. 
of  Cas.  240 ;  The  Catherine  of  Dover, 
2  Hair.  Ad.  145;  The  Laconia,  2 
Moo.  P.  C.  0.  N.  8.  161 ;  Abbott 
on  Shippintr,  12th  ed.  520 ;  and  see 
per  Loi^  Wensleydale,  Morgan  v. 
Sim,  The  London,  \\  Moo.  P.  C.  0. 
307,  312.  But  formerly  the  law 
was  otheorwise  ;  see  infia^  p.  152. 


(/)  See  Bell*s  Commentaries  on 
the  Law  of  Scotland  fed.  1870.  by 
McLaren),  I.  627 ;  Bynkershoek, 
Qusest.  Jut.  Priv.  C.  4,  c.  18 ; 
Pothier,  vol.  4,  p.  444.  There  is 
no  express  authority  for  tluH  state- 
ment as  to  the  pecmiarity  of  Eng- 
lish law,  and  there  are  early  de- 
cisions to  the  contrary ;  see  infra, 
p.  145.  But  no  OMse  is  to  be  found 
m  the  books  in  which  damages 
have  been  reooyered  in  a  case  of 
inscrutable  fault,  or  in  any  case 
in  which  negligence  has  not  been 
proved  against  the  other  ship.  As 
to  the  Roman  and  foreigfn  law  on 
the  point,  see  infra,  p.  68,  and  the 
note  at  the  foot  of  Chapter  VI. 

is)  44  L.  J.  Ad.  49. 
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extraoidinaiy  diligence,  but  that  degree  of  skill,  and  that 
degree  of  diligence,  which  is  generally  to  be  found  in 
persons  who  discharge  their  duty  "  (A).  In  The  Dundee  {%) 
liord  Stowell  defined  negligence  as  ^^  a  want  of  that  atten- 
tion and  vigilance  which  is  due  to  the  security  of  other 
vessels  that  are  navigating  the  same  seas,  and  which,  if  so 
far  neglected  as  to  become,  however  unintentionally,  the 
cause  of  damage  of  any  extent  to  such  other  vessels,  the 
maritime  law  considers  as  a  dereliction  of  bounden  duty, 
entitling  the  sujSerer  to  reparation  in  damages."  In  a 
recent  case  before  the  House  of  Lords,  it  was  said  that  the 
duty  of  a  seaman  is  '^  to  take  reasonable  care  and  to  use 
reasonable  skill  to  prevent  the  ship  from  doing  injury ;" 
and  it  was  pointed  out  that  much  more  skill  is  reasonably 
required  from  a  person  who  takes  charge  of  a  ship  than 
from  one  who  drives  a  carriage  (A).  So  in  the  case  of  a 
oollision  between  a  ship  being  launched  and  another  afloat, 
it  was  said  by  Butt,  J.,  that  under  the  circumstances  the 
utmost  possible  precautions  by  those  in  charge  of  the 
launch  were  no  more  than  reasonable  (/). 

If  a  vessel  by  her  own  fault  makes  a  collision  so  immi-  A  wrong  step 
nent  that  it  cannot  be  avoided  except  by  the  extraordinary  ago^^f  the 
skill  nerve  or  exertion  on  the  part  of  the  other  ship,  and  a  coUision  is  not 


collision  occurs,  it  will  be  held  to  have  been  caused  by  the 
former,  and  she  will  be  liable  for  the  entire  loss.  In  such 
a  case,  and  in  every  case  where  a  ship  by  her  own  negli- 
gence places  another  in  sudden  and  great  peril,  the  latter 
will  not  be  held  guilty  of  negligence  because  at  the  last 
moment  she  did  something  that  contributed  to  the  collision, 
or  omitted  to  do  something  that  might  have  avoided  it  (m). 

{Kj  Per   Dr.    Lnshingrton,     The  Voortpoarts  a.nd  The  Khedive,  6  A^p. 

ThonuuFoweUand  The  Cuba,  2Uaa^.  Ca.   876,   890.     This  case  is  &e- 

Law  Cas.  O.  S.  344.  qaently  cited  in  the  following  pages 

(t)  I  Has:.  Ad.  120.  as  The  Voorwaarte  and  The  Khe- 

(k)  Per  Lord  Blackburn,  Stoom-  dtve.    See  also  infra,  p.  72. 

wart  MaaUhappy  Nrderland  v.  />»-  (/)  The  George  Roper,  49  L.  T. 

reetore,   #c.  of  the  Pcnineular  and  N.  S.  185;  8  F.  D.  119. 

Oriental  Steam  Navigation  Co,,  The  (m)  The  Nor,  2  Asp.  Mar.  Law 

b2 
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And  the  eame  principle  applies  in  all  oases  of  sudden 
and  great  danger  not  caused  by  a  man's  own  negligence. 
In  such  circumstances  he  is  required  to  exhibit  ordinary 
presence  of  mind  and  ordinary  skill ;  but  it  is  manifest 
that  in  such  a  case  lie  may  do,  or  omit  to  do,  something 
which  may  contribute  to  the   collision,  without  thereby 
showing  himself  deficient  in  ordinary  skill,  care,  or  nerve. 
Such  an  act  of  omission  is  held  not  to  be  negligence  (n). 
Except  where       It  wiU,  however,  be  seen  hereafter  that  an  arbitrary 
Btatutory  pre-  ^ule  of  law  requires  the  courts  to  attribute  fault  to  a  ship 
sumption  of     that  has,  even  under  such  circumstances  of  sudden  and 
extraordinary  peril,  infringed  one  of  the  Statutory  Regu- 
lations for  preventing  collisions  that  might  by  possibility 
have  contributed  to  the  collision,  although  those  on  board 
have  not,  in  fact,  been  guilty  of  any  negligent  act  or 
omission  (o). 
Examples.  The  following  cases  illustrate  the  principle  above  men- 

tioned, that  a  wrong  step  taken  in  the  agony  of  the  colli- 
sion will  not  necessarily  cause  the  ship  to  lye  held  in  fault 
for  the  collision. 

A  sailing  ship  (p)  in  a  thick  fog  sighted  another  at  so 


Cas.  264 ;  The  CM.  Palmer  and  The 
Larnax^  infra  ;  The  Pyru9  and  The 
Smalesy  Holt,  40 ;  The  Elizabeth  and 
The  Lotus,  2  Mar.  Law  Cas.  O.  S. 
238  ;  The  Sisters,  1  P.  D.  117  ;  The 
Bywell  Castle,  4  P.  D.  219;  The 
William  Frederick  and  The  Byfoged 
Christensen,  4  App.  Cas.  669 ;  The 
Voortcaarts  and  The  Khedive,  6  App. 
Ca.  876.  Cf .  also  Clayards  v.  Ttethiek, 
12  Q.  B.  439 ;  and  per  Lord  Ellen- 
borough,  C.J.,  in  Jones  v.  Boyee,  1 
Stark.  493,  495 :  **  If  I  place  a  man 
in  sach  a  situation  that  he  must 
adopt  a  perilous  alternative  (as 
jumping  on  a  coach),  lam  respon- 
sible for  the  consequences.''  It 
has  been  often  held  by  the  Su- 
preme Court  of  the  United  States 
that  a  vessel  which  by  her  own  fault 
causes  sudden  peril  to  another  can- 
not impute  to  the  other  as  a  fault  a 
measure  taken  in  extremis,  although 
it  was  a  wrong  step,  and  but  for  it 


the  collision  would  not  have  oc- 
curred. A  mistake  made  in  the 
agony  of  the  collision  is  regarded 
as  an  error  for  which  the  vessel 
causing  the  peril  is  altogether  re- 
sponsible: TA^JVirAofo,  7Wall.  656; 
The  Carroll,  8  WaU.  302  ;  The  City 
o/*Parw,  9  Wall.  634;  The  Lucile,  15 
WaU.  676  ;  The  FavoHta,  18  WaU. 
598  ;  The  Falcon,  19  WaU.  75  ;  The 
Sea  Oull,  23  Wall  166.  There  are 
decisions  of  the  French  courts  to  the 
same  effect:  Abordage  Nautique 
(Caumont),  s.-s.  134. 

(«)  The  Sisters,  1  P.  D.  117 ; 
The  Jesmond  and  The  Earl  of  Elgin^ 
L.  R.  4  P.  C.  1,  7 ;  The  Marpesia, 
L.  R.  4  P.  C.  212  ,  Vennall  v.  Gar- 
ner,  1  Cr.  &  M.  21  :  The  City  of 
Antwerp  and  The  Friedrieh,  Itiman 
y.  Beck,  L.  R.  2  P.  C.  26. 

(o)  Jnfra,  p.  48. 

(p)  The  Marpesia,  L.  R.  4  P.  C. 
212, 
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EXAMPLES.  0 

short  a  distance  that  in  a  minute,  or  less  than  a  minute, 
the  ships  were  in  collision.  Her  helm  was  altered,  but  the 
head-sheets,  which  had  just  been  let  go,  were  not  hauled 
aft,  nor  were  the  lee  braces  let  go,  so  as  to  assist  her  head 
in  paying  off.  It  was  held  that,  even  if  the  collision  could 
have  been  avoided  by  the  measures  suggested,  the  time 
was  so  short  that  there  was  no  negligence  in  their 
omission. 

Where  a  steamship  coming  up  the  Thames  at  night 
passed  a  schooner,  and  when  about  300  yards  a-head  of 
her  took  the  ground  and  stopped,  the  schooner  was  held 
not  to  be  in  fault  for  a  collision  which  followed,  although 
possibly,  if  she  had  at  once  let  go  her  anchor,  she  might 
have  prevented  the  collision  ($'). 

A  steamship  bound  down  the  river  Thames  on  a  very 
dark  night  was  rounding-to  in  Gtravesend  Eeach  before 
coming  to  an  anchor.  While  rounding-to  she  ran  into  and 
sank  a  vessel  at  anchor  without  a  riding  light  up.  The 
instant  the  latter  vessel  was  seen  the  engines  of  the  steam- 
ship were  stopped  and  reversed,  but  her  anchor  was  not 
let  go.  It  was  held  that,  even  if  the  collision  could  have 
been  averted  by  letting  go  the  anchor,  the  master  of  the 
steamship  was  not  guilty  of  negligence,  because,  at  the 
moment,  it  did  not  occur  to  him  to  let  go  his  anchor  (r). 

But  if  a  ship  seeks  to  excuse  herself  for  taking  a  wrong 
step,  which,  in  fact,  caused  or  contributed  to  the  collision, 
upon  the  ground  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  («). 

Upon  the  same  principle,  if  a  ship  by  carrying  wrong  Mirfeading 
lights,  or  by  navigating  in  an  improper  or  unusual  manner,  Ij^^' other 
misleads  or  embarrasses  another,  she  cannot  attribute  as  a  embarrabsiiig 
fault  to  the  latter  any  act  which  was  the  probable  result  of 


{g)  The  Elisabeth  and  The  Adalia,  («)  See  The  ByweU  CastU,  4  P.  D. 

3  Mar.  Law  Cas.  O.  S.  845.  219,  and  the  cases  cited  above.    The 

(r)   The   C.  Jf.  Palmer  and   The  David  Morrie.BToym,  Ad,  27 S;  The 

Zarnax,  2  Asp.  Mar.  Law  Cas.  94.  Elizabeth  Jenkins ,  6  Day.  614 
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NEGLIGENCE. 


Both  ships 
maMt  comply 
with  the 
BegulationB. 


In  ordinary 
oases  no 
discretion  as 
to  complying 
with  the 
Begolations. 


her  own  negligence  (t).  So  where  a  ship  is  hailed  from 
another  to  take  a  particular  course,  and  she  obeys  the  hail, 
the  other  ship  cannot  be  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  Regulations  (u). 

Where  there  is  risk  of  collision,  and  the  Statutory 
Regulations  for  preventing  collisions  require  both  the 
ships  to  alter  their  courses,  or  to  take  other  measures  to 
avoid  collision,  it  is  negligence  in  either  ship  not  to  take 
the  prescribed  step.  One  of  them  cannot  excuse  herself 
for  disobeying  the  law  upon  the  ground  that  there  would 
have  been  no  collision  if  the  other  had  obeyed  the  law. 
In  such  a  case  she  would  be  prevented  from  recovering 
more  than  half  her  loss  by  36  &  37  Vict.  c.  85,  s.  17  (a?) ; 
and,  independently  of  the  statute,  a  vessel,  which,  by 
infringing  the  Regulations,  or  by  negligence  in  any  other 
respect,  contributes  to  a  collision,  is  dearly  in  fault  (y). 
Failure  to  comply  with  the  Regulations  is  always  negli- 
gence, and,  as  wiU  be  seen  below  (2),  it  will  in  almost 
every  case  be  held  to  be  negligence  contributing  to  the 
collision. 

It  is  sometimes  contended  on  the  part  of  a  ship  that  has 
failed  to  comply  with  the  Regulations,  and  is  herself  in 
fault,  that  the  other  ship  is  guilty  of  contributory  negli- 
gence for  not  having  departed  from  the  Regulations  (a). 


(0  The  Rob  Roy,  3  W.  Rob.  190 ; 
The  Scotia,  14  WaU.  170 ;  The  Mary 
Eoufuell,  4  P.  D,  204 ;  40  L.  T. 
N.  b.  368. 

(u)  See  The  Carolua  Rotehere,  3 
Hag.  Ad.  343,  note.  In  this  case  a 
ship  close-hauled  on  the  starboard 
tack  bailed  another  clone-hauled  on 
the  port  taok  to  keep  her  luff.  The 
latter  did  so,  and  a  collitdon  oc- 
curred. The  first  ship  was  held  in 
fault.  It  is  submitted  that  not- 
withstanding 36  &  37  Vict.  c.  86, 
8.  17,  the  rule  would  be  the  same 
at  the  present  day.  It  would  pro- 
bably be  held  that,  after  such  an 


intimation  from  the  other  ship  of 
her  intended  course,  a  departure 
from  the  Kegulations  was  necessary 
to  avoid  immediate  danger  (Art. 
23).  See  also  Wilson  y.  Canada 
Shipping  Co.,  2  App.  Ca.  389 ; 
The  Lake  St.  Clair  and  The  Under- 
tvriter,  3  Asp.  M.  L.  C.  361 ;  The 
James  Watt,  2  W.  Rob.  270 ;  The 
Independence,  14  Moo.  P.  G.  G.  103, 
109 ;  The  HuntresB,  2  Sprague,  61. 

{x)  See  below,  p.  38. 

(y)  See  T'C  America,  2  Otto,  432. 

(r)  Infra,  pp.  42,  aeq, 

[a)  The  Byfoged  Chrietensen,  4  App. 
Ga.   669.      In  The  Tasmania  the 
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INEVITABLE  ACCIDENT. 

Such  a  ooniention  will  seldom  suooeed.  It  will  be  seen 
below  (6)  that  a  oonstraction  has  been  put  upon  36  &  37 
Vict.  c.  85,  8.  17,  and  Article  23  of  the  Regulations,  which 
takes  away  all  discretion  from  persons  in  charge  of  ships 
as  to  complying  or  not  complying  with  a  Eegulation,  where 
it  is  possible  that  the  collision  may  be  avoided  by  obeying 
it.  In  The  Benares  (c),  it  was  held  by  the  Court  of  Appeal 
that  where  by  departing  from  the  Eegulations  there  is 
a  chance  of  avoiding  a  collision  that  is  otherwise  inevitable, 
a  vessel  will  not  be  held  in  fault  for  taking  advantage  of 
that  chance;  but,  on  the  other  hand,  the  circumstances 
must  be  very  exceptional  to  make  her  guilty  of  contributory 
negligence  if  she  elects  to  adhere  to  the  Eegulations. 

A  collision  which  could  not  by  any  care  or  skill  have  Inevita\)le 
been  prevented  is  accurately  described  as  an  inevitable  ^^^  *'^*' 
accident.  But  the  term  "  inevitable  accident "  in  Admi- 
ralty is  commonly  used  in  a  wider  sense  to  describe  a 
collision  which  could  not  have  been  prevented  by  ordinary 
care,  in  other  words,  a  collision  which  occurs  without 
negligence  in  either  ship.  The  phrase  is  not  a  happy  one, 
for  a  collision  which  might  have  been  avoided  by  the 
exercise  of  extraordinary  skill  and  care,  is  not,  in  fact, 
inevitable.  Its  use,  however,  in  the  looser  sense,  is  well 
established. 

In  The  Europa(d)^  Dr.  Lushington  states  that  inevit- 
able accident  is  ^^  where  one  vessel  doing  a  lawful  act 
without  any  intention  of  harm,  and  using  proper  precau- 
tions, unfortunately  happens  to  run  into  another  vessel." 
Again,  "to  constitute  inevitable  accident,  it  is  necesscuy 
that  the  occurrence  should  have  taken  place  in  such  a 
manner  as  not  to  have  been  capable  of  being  prevented  by 
ordinary  skill  and  ordinary  prudence.     We  are  not  to 

contention,  whioh   had  not  been  of  Lords  (16  Ap.  Ga.  223).    See  also 

raised  before  Butt,  J.,  sncxseeded  The  HighgaU,  62  L.  T.  N.  S.  841. 
in  the  Conrt  of  Appeal,  14  P.  D.  {h)  Infra,  p.  48. 

63 ;  bat  the  dedsion  of  that  Court  le)  9  P.  B.  16. 

was  in  tun  reyersed  hj  the  House  \d)  14  Jur.  627,  629. 
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A  collision 
maybe  canMd 
by  negligence 
thou^  in- 
evitable for 
some  time 
before  it 
occurs. 


Borden  of 
pToying  in- 
evitable 
aooident. 


expect  extraordinary  skill  or  extraordinary  diligence,  but 
that  degree  of  skill  and  that  degree  of  diligence  which  is 
generally  to  be  found  in  persons  who  discharge  their 
duty"(fl?).  More  recently,  the  Privy  Council,  adopting 
the  language  of  Dr.  Ludiington,  defined  inevitable  acci- 
dent to  be  "  that  which  a  party  charged  with  an  offence 
could  not  possibly  prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill "  (e). 

From  the  above  considerations  it  is  evident  that  to 
sustain  the  plea  of  "  inevitable  accident "  it  is  not  enough 
to  show  merely  that  the  collision  was  inevitable  at  the 
moment  of,  or  even  for  some  moments  before,  its  occur- 
rence (/).  The  weight  of  a  ship  and  her  momentum  is  so 
great  that  her  rudder,  and  even  her  engines  (in  the  case  of 
a  steamship)  are  frequently  powerless  to  avert  a  collision 
for  some  tune  before  the  ships  come  together.  It  is  not 
enough  for  a  ship  to  show  that,  as  soon  as  the  necessity 
for  taking  measures  to  avoid  collisions  were  perceived,  all 
tiiat  could  be  done  was  done.  The  question  remains 
whether  precautions  should  not  have  been  taken  earlier. 
"When  two  ships  are  shown  to  have  been  in  a  position  in 
which  a  collision  was  inevitable,  the  question  is,  by  whose 
fault,  if  there  was  fault,  did  the  vessels  get  into  such  a 
position  P  {g).  Thus,  if  a  vessel  is  proceeding  at  too  great 
a  rate  of  speed  she  cannot  be  heard  to  allege  '^inevitable 
accident"  (A). 

Where  a  collision  is  the  result  of  inevitable  accident  the 
burden  of  proving  that  it  was  so  does  not  in  the  first 


(i)  The  Thomas  Foteell  and  The 
Cubay  2  Har.  Law  Cas.  O.  S.  344. 
See  also  The  Plato  and  The  Perse- 
veranee,  Holt,  262 ;  and  The  Maybey 
and  The  Cooper,  14  Wall.  204,  215, 
for  a  similar  statement  by  the  Su- 
preme Court  of  the  United  States. 

(i?)  Per  Sir  J.  Colville,  The  Mar- 
pesia,  L.  K.  4  P.  G.  212,  220,  citing 
from  The  Virgil,  2  W.  Rob.  201. 
See  also  I^  Lochiho,  8  W.  Bob. 


810,  318. 

(/)  See  The  Uhla,  3  Mar.  Law 
Cas.  O.  S.  148. 

{a)  QeeThe  Independence,  Maddor. 
V.  Fisher,  14  Moo.  P.  C.  C.  103, 109; 
The  Despatch,  ibid.  83 ;  The  Pennsyl- 
rania,  3  Mar.  Law  Cas.  O.  S.  477 ; 
The  America,  2  Otto,  432. 

(A)  See  per  Dr.  Lushington,  The 
Juliet  Erskine,  6  Not  of  Cas.  633. 
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INEVITABLB  ACCIDENT.  9 

instanoe  attach  to  the  ship  alleging  it.  But  where  a  primd 
facie  ease  of  negligence  is  made  out,  then  it  lies  on  the 
fihip  alleging  inevitable  accident  to  prove  it  (t). 

It  seems  that  a  vessel  in  default  for  not  having  lights,  Vessel  in- 
or  for  not  complying  with  the  Regulations,  cannot,  at  least  Relations 
where  such  non-compliance   by   possibility   might  have  cannot  plead 
contributed  to  the  collision,  successfully  plead  inevitable  aooident. 
accident  (*).    But  such  a  defence  may  be  good  where  the 
circumstances  of  the  case  made  a  departure  from    the 
Begulations  necessary,  or  where  her  inability  to  take  the 
proper  measures  was  caused  by  no  fault  of  her  own  (/). 

A  collision  may  be  an  inevitable  accident  so  far  as  the  GoUimon 
ship  sued  is  concerned,  although  it  was  caused  by  fault  f^^con^^g 
elsewhere ;  as  in  the  case  of  a  ship  which  is  thrown  against  ^®  «^P  «^^ 
another  by  the  swell  of  a  passing  steamship,  or  by  a  third 
ship  coming  foul  of  her  (m). 

Where  a  ship  is  imable  to  take  the  proper  measures  to  Disabled  ship, 
avoid  a  oolliflion  owing  to  her  being  disabled,  or  for  some 
reason  for  which  she  is  not  responsible,  it  is  the  duty  of  the 
other  ship  to  avoid  her  if  she  can.  But  a  collision  occur- 
ring in  consequence  of  her  disabled  state  will  be  held  to  be 
an  inevitable  accident,  if  the  other  vessel  was  ignorant  of 
it,  and  was  not  in  fault  for  not  being  aware  of  it,  or  for 
not  keeping  out  of  the  way  («).  The  AimOy  close-hauled 
on  the  starboard  tack,  saw  the  red  light  of  The  Amelix,  a 
vessel  close-hauled  on  the  port  tack,  a  little  on  her  port 
bow.  The  Aimo  kept  her  course.  The  Ameliay^  having 
lost  her  head  sails  in  a  previous  collision,  was  imable  to 
bear  up,  and  a  collision  occurred.  It  was  held  to  be  an 
inevitable  accident  (p), 

(t)  TheBolina,  3Not.  of  Can.  208;       1244  ;  The  Maeleod,  Stuart's  Y.  Ad. 
The  Marpetia,  L.  R.  4  P.  C.  212;       Hep.  (Canada)  140. 
and  see  infra,  p.  30.  (n)  The  John  Buddie,  5  Not.  of 


(k)  36  &  37  Viot.  c.  85,  s.  17 ;  see      Cas.  387. 
mfrt 


infra,  pp.  38,  aeq.  (o)  The  Aimo  and  The  Amelia,  2 

{I)  See  infra,  pp.  60,  65.  Anp.  Mar.  Law  Cas.  96 ;  and  see 

{m)  See  1  Parsoos  on  Ship.  (ed.  The  Venus,  1  Pritch.  Ad.  Digr.  129. 

1869),  633  ;    The  Sieters,  1  P.  D.  As  to  a  vessel  disabled  by  her  own 

117 ;  The  Mibemia,  4  Jar.  N.  S.  fault,  see  infra,  p.  26. 
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10  NEGLIGEMGE. 

Instances  of         ^^  the  following  cases  the  oourts  have  held  that  the 

inevitable        collisions  were  the  result  of  inevitable  accident.     It  must, 
ftooident. 

however,  be  pointed  out  again  that  the  question  before  the 

Court  in  all  these  cases  was,  not  whether  the  collision  was 

inevitable,  but  whether  it  could  have  been  avoided  by 

ordinary  care. 

A  steamer  rounding-to  in  the  Thames  on  a  dark  night 
against  a  strong  flood  tide  under  a  starboard  helm,  with 
her  head  to  the  southward,  was  seen  by  a  brig  coming 
down.  Notwithstanding  that  all  that  ootdd  be  done  was 
done  by  both  vessels,  a  collision  occurred.  It  was  held  to 
be  a  case  of  inevitable  accident.  The  Court  said  that  if 
'the  steamer  had  put  her  helm  to  starboard  with  a  view  to 
bring  up  after  seeing  the  brig  she  would  have  been  to 
blame  (p). 

A  ship,  which  had  made  fast  by  order  of  the  port  autho- 
rity to  a  private  buoy,  was  held  not  to  be  in  fault  for  a 
collision  caused  by  the  parting  of  the  band  round  the 
buoy  {q) ;  and  a  collision  caused  by  the  parting  of  the 
band  was  held  to  be  an  inevitable  accident. 

In  the  absence  of  evidence  of  negligence  on  the  part  of 
the  crew,  the  janmiing  of  the  cable  round  the  windlass, 
when  the  anchor  was  let  go,  was  held  to  be  an  inevitable 
accident  (r). 

The  parting  of  a  cable  in  a  gale  of  wind  («),  and  of 
moorings  in  calm  weather  (^),  has  been  held  to  be  an 
inevitable  accident.  But  if  there  is  negligence  in  not 
letting  go  an  anchor,  or  in  not  having  an  anchor  ready 
to  let  go  when  the  vessel  is  adrift,  she  cannot  sustain  the 
defence  of  inevitable  accident  (t/). 

{p)   The  Shannon,  1  W.  Eob.  468.  O.  S.  398 ;  Br.  &  L.  82. 

Iq)  Th$  William  Lindtay,  L.  B.  {t)  The    Antbas^ador,    Ad.    Ct., 

6  P.  C.  338.  Feb.     12ih,    1876,    dted    in    The 

(r)  The  William  Lindsay,  tupra;  Tladda,  2  P.  D.  34,  37. 

The  Peerless,  Luhh.  30.     But  see  (u)  The  Fladda,  2  P.  D.  34  ;   The 

The  Agamemnon,   1  Quebec,  L.  B.  Kepler,  ibid.  40 ;   The  City  of  Peking, 

333,  as  to  -windlass  carrying  away.  14   Ap.  Gas.  40   (chain  cable  not 

(«}  The  Londofiy  1  Mar.  Lair  Gas.  bent).    As  to  such  a  jdea  by  a  ship 
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Where  a  collision  occurred  in  consequence  of  the  break- 
ing of  part  of  the  steering  gear,  there  being  a  latent  defect 
in  the  metal,  it  was  held  to  be  an  inevitable  accident  (x). 
But  if  the  gear  is  manifestly  insufficient  or  weak,  the 
defence  of  inevitable  accident  cannot  be  sustained  (y). 

Where  a  ship.  A.,  at  anchor  in  the  Thames,  was  run  into 
by  another,  B.,  and  was,  without  fault  on  her  own  part, 
driven  by  B  against  a  third  ship,  C,  it  was  held  that,  so 
far  as  A.  was  concerned,  the  collision  between  her  and  C. 
was  an  inevitable  accident  (z). 

A  ship  which  had  been  ashore  on  a  sand,  was  driving 
over  it,  and  came  into  collision  with  another  brought  up  in 
deep  water  to  leeward  of  the  sand.  To  have  let  go  her 
anchor  before  she  was  clear  of  the  sand  wotdd  have  been 
dangerous  to  herself,  and  without  letting  go  while  on  the 
sand  she  could  not  keep  clear  of  the  ship  at  anchor.  A 
collibion  which  followed  was  held  to  be  inevitable  {n). 

A  dumb  barge  in  the  Thames,  driving  with  the  tide, 
came  into  collision  with  a  steamer  going  up  against  the 
ebb  at  the  rate  of  two  knots.  There  was  evidence  that 
the  barge  could  not  have  been  seen  sooner  than  she  was 
seen.  In  the  absence  of  evidence  of  negligence  on  the  part 
of  the  steamer,  the  collision  was  held  to  be  an  inevitable 
accident  (6). 

Where  two  ships,  by  no  fault  of  their  own,  suddenly  find 
themselves  in  a  position  in  which  a  collision  is  imminent, 
and  one  of  them  omits  to  execute  a  manceuvre  which 
possibly  might  have  averted  the  collision,  she  will  not 
necessarily  be  held  in  fault  for  not  having  taken  the 

which  has  g^ven  another  a  foul  cases  of  steam  steering  gear  failing 

berth,  see  The  Secret,  26  L.  T.  N.  S.  to  act. 

670.  («)  The  Bibemia,  4  Jur.  N.  8. 

(z)  The  Virgo,  3  Asp.  Mar.  Law  1244. 
Caa.  286.  (a)    The   Thomley,   7  Jur.   659. 

(y)   The  if.  M.  Caleb,  10  Blatohf.  The  Buekhurat,  6  P.  D.  152,  is  a 

467  ;  The  Wark worth,  9  P.  D.  20,  very  similar  case. 
145:  infra,  p.  176;  The  Indue,  12  (b)   The   SwaUow,    3  Asp.   Mar. 

P.  D.  46.    JBoth  these  last  were  Law  Gas.  371. 
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12  NEGLIGENCE. 

measure  suggested.  Where  two  large  sailing-sliips,  one  in 
the  act  of  going  about,  and  the  other  going  free,  sighted 
each  other  in  a  dense  fog  at  a  distance  of  less  than  300 
yards,  and  a  collision  occurred  in  less  than  a  minute,  it  was 
held  that  the  ship  in  stays  was  not  in  fault  for  not  having 
hauled  aft  her  head  sheets  to  assist  her  helm,  although  if 
she  had  done  so  the  collision  might  have  been  averted. 
The  collision  was  held  to  be  a  case  of  inevitable  acci- 
dent (c). 

In  The  Resolution  (rf).  Sir  J.  Marriott  held  that  a  colli- 
sion caused  by  "showring  weather,  the  darkness  of  the 
night,  and  the  small  distance  of  the  two  ships  and  short- 
ness of  time  in  discovering  each  other,  being  close,"  was 
an  inevitable  accident.  Sed  qu, 
American  In  the  following  American  cases  the  defence  of  inevit- 

able accident  has  been  sustained. 

A  vessel  in  the  open  sea  overtook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her(6»).  A  sailing-ship  in  a  narrow 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 
save  herself  from  going  ashore,  in  consequence  of  the 
wind  failing,  a  steamship  close  astern  unavoidably  ran 
into  her  (/). 

A  large  steamer  was  entering  a  harbour  by  a  course 
that  was  not  the  usual  one,  but  which  was  a  course  she 
had  a  right  to  go.  As  she  was  rounding  the  stem  of  a 
hulk,  she  suddenly  saw  and  ran  into  a  schooner  which  the 
hulk  had  prevented  her  seeing  before.  The  schooner, 
which  had  just  cast  off  from  her  tug,  was  setting  her  sails 
and  drifting  with  the  tide  in  a  helpless  condition.  The 
collision  was  held  by  the  Supreme  Court  to  have  been 
inevitable  (g). 

(c)  The  Marpeaia,  L.  R.  4  P.  C.  660,  557. 
212.  (/)  The  Sleetra,  6  Bened.  189. 

(d)  Marsd.  Ad.  Ca.  332  ;  infra,  Q)  The  Java,  14  WaU.  189 ;  The 
p.  152.  Nova  Scotia  and  The  Quehee,  1  Que- 

(e)  The  Morning  Light,  2  Wall.  beo,  L.  B.  1. 
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INEVITABLE  AOGIBENT.  13 

But  where  a  schooner  in  a  leaky  condition,  in  order  to 
avoid  sinking  in  deep  water,  cast  oflF  from  a  wharf  along- 
side which  she  was  lying,  and  before  she  was  got  under 
command  drove  against  another  vessel,  it  was  held  that 
the  collision  was  not  an  inevitable  accident  (A).  In  the 
case  of  a  ship  improperly  attempting  to  pass  another  ashore 
in  a  narrow  channel,  it  was  held,  in  America,  that  in 
attemping  to  pass  clear  of  the  ship  ashore,  she  did  so  at 
her  own  peril  (/).  In  this  comitry  it  has  been  held  that 
a  ship  driven  from  her  moorings  by  another  which  came 
foul  of  her  in  a  gale  of  wind,  could  not  escape  liability  to 
a  third  ship  against  which  she  drove,  she  having  omitted 
to  let  go  a  second  anchor  (k). 

If  a  vessel  engaged  in  rendering  salvage  service  to  Kegligwioe  in 
another  negligently  runs  into  the  vessel  she  is  assisting,  she 
is  liable  for  the  damage ;  but  she  does  not  thereby  forfeit 
her  right  to  a  sum  which  has  been  previously  agreed 
upon  as  remuneration  for  the  salvage  service,  imless  the 
negligence  is  very  gross.  In  such  cases  the  Court  regards 
error  or  negligence  in  the  salvor  less  severely  than  in 
ordinary  cases  of  collision  (/).  If  the  salvor,  without 
negligence  on  her  own  part,  is  injured  in  a  collision  with 
the  ship  she  is  assisting,  caused  by  negligence  of  the  latter, 
she  can  recover  for  her  loss  (i»). 

It  is  an  implied  term  of  the  ordinary  towage  contract,  Or  a  tug. 
that  each  vessel  shall  be  conducted  with  proper  care  and 
skill.  The  general  rule  is,  that  the  tug  is  bound  to  obey 
the  orders  of  the  tow ;  but  both  as  between  themselves  and 
as  regards  other  ships  the  tug  and  her  tow  are  each  under 
the  ordinary  obhgation  to  show  proper  skill  and  care   in 

(A)  Sherman  t.  Mott,   5  Bened.  {I)  The    C,  8.   Butler   and   The 

372.  Baltic,  L.  R.  4  A.  &  E.  178.    See 

(t)  The  Merrimae,  14  Wall.  199.  also  The  Thetis,  3  Mar.  Law  Gas. 

{k)   The  Fladda,  2  P.  D.  34 ;  and  O.  S.   357 ;    Stevens  v.   The  S.  JF, 

Bee  The  City  of  Peking,  14  Ap.  Gas.  Doume  and  The  Storm,  Newb.  Ad. 

40,  as  to  having  a  second  anohor  458. 

ready  to  let  go.  (m)  The  Mud  Hopper,  40  L.  T. 

N.  S.  462. 
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14  KEOLIGKNCB. 

avoiding  collision.     Their  respective  duties  and  liabilities 
will  be  considered  in  a  subpequent  chapter  (n). 
Negligence  There  is  sometimes  difficulty  in  determining  whether 

oausang  col-  ,  •^  ^ 

lision.  negligence  of  which  a  ship  is  proved  to  have  been  guilty 

at  or  about  the  time  of  the  collision,  or  in  some  way  con- 
nected with  the  collision,  is  negligence  contributing  to  the 
collision.  The  general  rule  is  that  a  wrongdoer  is  liable 
for  all  the  reasonable  consequences  of  his  negligence. 
Whether  a  collision  which  occurs  under  circumstances 
brought  about  by  previous  negligence  can  be  said  to  have 
been  caused  by  that  negligence,  must  be  determined  by 
the  particular  circumstances  of  the  case. 

A  passenger  on  board  The  Bachelor  was  injured  by  an 
anchor  on  board  that  vessel  which  was  caused  to  fall  on 
him  by  a  collision  for  which  The  Sons  of  the  Thames  was 
in  fault.  In  ctn  action  by  the  passenger  against  the 
owners  of  The  Sons  of  the  Thames^  Pollock,  C.B.,  left  it  to 
the  jury  to  say  whether  there  was  negligence  on  the  part 
of  the  crew  of  The  Bachelor  in  stowing  the  anchor  so  that 
it  fell  on  the  plaintiff,  and  whether  there  was  negligence 
on  the  plaintiff's  part  in  being  in  the  part  of  the  ship 
where  the  anchor  was  stowed.  The  verdict  was  for  the 
plaintiff;  the  jury  finding  that  there  was  no  negligence 
on  his  part,  or  on  the  part  of  the  crew  of  The  Bachelor.  A 
rule  nisi  for  a  new  trial  which  was  obtained  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence 
W£LS  discharged.  In  discharging  the  rule,  PoUock,  C.B., 
said,  with  regard  to  the  general  law,  that  if  the  negligence 
of  the  plaintiff  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  that  negligence  ought  not 
to  be  set  up  as  a  defence  to  the  action.  And  he  doubted 
whether  a  person,  who  is  guilty  of  negligence,  is  respon- 
sible for  all  the  consequences  which  might  under  any 
circumstances  arise,  and  in  respect  of  mischief  which  could, 

(#•)  Infray  p.  243. 
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KEOLIGENCE  CAUSING  THE  LOSS.  15 

by  no  possibility,  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated  (o). 

The  principle  here  enunciated  must  be  applied  with  Negrligence 
caution.  Where  the  negligence  is  an  immediate  cause  of  SmTSS  not 
the  loss,  it  is  material  in  an  action  to  recover  damages  for  ^®  coUimon. 
that  loss,  although  it  is  in  no  way  a  cause  of  the  collision 
in  which  the  loss  occurred.  "The  cause  of  action  in 
collision  cases  is  not  merely  the  fact  of  the  ships  having 
come  into  impact  with  one  another,  for  that  by  itself 
is  no  cause  of  action,  but  that  damage,  in  the  sense 
of  injury,  was  caused  to  the  property  of  the  plaintiffs  by 
reason  of  that  collision"  {p).  Thus  where  a  collision  is 
caused  entirely  by  the  negligence  of  ship  A.,  and  there 
would  have  been  no  damage  to  either  ship  but  for  an  im- 
proper act  of  B.,  both  ships  are  in  fault,  and  the  owners  of 
each  are  liable  for  half  {q)  the  loss  suffered  by  the  other. 
It  is  no  answer  to  the  claim  of  a  plaintiff,  whose  negligence 
caused  the  collision,  for  the  defendant,  whose  negligence 
caused  the  loss,  to  say :  True  it  is,  there  would  have  been 
no  loss  but  for  my  improper  act ;  but  you  are  the  person 
who  caused  the  loss,  for  if  your  ship  had  not  been  im- 
properly navigated  there  would  have  been  no  collision  and 
no  loss.  Unless  the  negligence  of  the  one  ship  would,  but 
for  the  negligence  of  the  other,  have  caused  no  loss,  the 
former  ship  is  liable  at  least  for  half  the  loss  of  the  other. 

In  The  Margaret  (r),  before  the  Court  of  Appeal,  a  dumb  The  Margaret. 
barge  by  her  own  negligent  navigation  came  into  collision 
with  a  schooner  fast  to  a  proper  mooring  buoy  in  the 
Thames.  The  schooner  was  wholly  free  from  blame  in 
respect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water, 

(o)  Greenland  t.  Chaplin^  6  Ex.  Lindley,   L.   J.,    The  Bemina,  12 

243.     This  action  and   Cattlin  ▼.  P.  D.  68,  SS. 
Silb,  8  C.  B.  123,  arose  out  of  the  {q)  As  to  the  rale  of  division  of 

same  collision.  loss  when  both  ships  are  in  fttult, 

ip)  Per  Brett,  L.  J.     The  Mar-  see  below,  pp.  125—146. 
garet,  6  P.  D.   76.    And  see  /w-  (r)  6  P.  D.  76. 
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pierced  and  sank  the  barge.  This  was  an  improper 
position  for  the  anchor,  and  contrary  to  a  bye-law  made 
under  a  local  Act  in  force  in  the  Thames.  But  for  the 
improper  position  of  the  schooner's  anchor  the  barge  would 
have  suffered  no  injury.  It  was  held  that  both  craft  were 
in  fault ;  and  that  the  schooner  was  liable  for  half  the  loss 
of  the  barge.  In  the  Court  below  it  had  been  held  that 
the  barge  could  not  recoTor  anything,  she  being  alone  in 
fault  for  the  collision.  This  decision  was  varied  by  the 
Court  of  Appeal  on  the  ground  above  stated — ^namely,  that 
though  the  negligence  of  the  schooner  did  not  contribute 
to  the  collision,  it  did  contribute  to  the  cause  of  action, 
namely,  the  loss  to  the  owners  of  the  barge  («). 
Causa  proxima  On  the  other  hand,  the  maxim  causa  proxima  non  renwta 
r^X!"*  ^Pectatur  appUes  to  distinguish  negUgence  for  the  conse- 
quences  of  which  a  defendant  is  liable  from  that  which  is 
merely  collateral  and  immaterial  upon  the  question  of 
liability  {t).  Negligence  such  as  will  attract  liability 
cannot  be  established  merely  by  showing  that,  but  for  a 
previous  improper  act  of  the  defendant,  the  collision  would 
not  have  occurred.  The  act  complained  of  '^must  have 
some  proper  connection,  as  a  cause,  with  the  damage 
which  followed,  as  its  effect  "(m).  Whether  this  proper 
connection  exists  between  the  act  complained  of  and  the 
loss  is,  it  seems,  a  question  of  fact,  and  ordinarily  a  ques- 
tion for  the  jury  (a?). 

The  question  as  to  what  are  the  consequences  of  a  negli- 
gent or  wrongful  act  for  which  the  wrongdoer  is  liable  was 
much  discussed   in  the  case  of    Clark  v.   Chambers  {y). 

(«)  Ths  Scotia,  63  L.  T.  N.  S.  («)  See  Tuffy.  Warman,  2  C.  B. 

324;  Sills  v.  Bnywn,  9  Car.  &  P.  N.  S.  740;   6  C.  B.  N.  8.  673; 

^01,  BJiidL  The  Gipsy  King,  l^f.Bjob,  Milwaukee  Rail.   Co.  y.  Kellog,   4 

637,  BO  fax  as  they  are  inoonsiatent  Otto,  469. 

with  The  Margaret^  would  not,  it  (y)  3  Q.  B.  D.  327 ;  see  the  rule 

seems,  be  now  followed.  affirmatively  stated  by  the  Master 

{t)  See  per  Selbome,  C,  6  App.  of  the  Bolls  in  Be  London,  ^.  Sail" 

Gas.  219 ;  and  Lord  Blaokbum,  ib.  way  and  Trustees  of  Gower^s  Walk 

p.  226.  SchooU,  24  Q.  B.  D.  326,  at  p.  329. 

{u)  Fer  Selbome,  C,  ubi  sup. 


Digitized  by 


Google 


NEGLIGSKGB  CAUSIKQ  THE  LOSS.  17 

The  rule  accepted  by  the  Court  (a)  was,  that  an  action 
would  not  lie  where  the  loss,  although  arising  from  an 
nnlawful  or  negligent  act  of  the  defendant,  did  not  imme- 
diately flow  from  it,  and  was  not  the  reasonable,  probable, 
or  likely  result  of  it. 

In  Spaight  v.  Tedcastle  (a),  the  question  was  whether  the 
owners  of  a  ship  in  tow  which  had  negligently  permitted 
her  tug  to  go  too  close  to  a  bank,  were  prevented  by  the 
doctrine  of  contributory  negligence  from  recovering  from 
the  owners  of  the  tug  damages  for  injury  sustained  by  the 
subsequent  fault  of  the  tug  in  altering  her  course  so  as  to 
put  the  ship  ashore  on  a  bank.  It  was  held  that,  though 
those  in  charge  of  the  tow  had  negligently  allowed  the 
tug  to  take  the  tow  too  close  to  the  bank,  yet,  since  the  tug 
could  with  proper  care,  notwithstanding  the  negligence  of 
the  tow,  have  kept  the  tow  clear  of  the  bank,  and  had  by 
an  improper  alteration  of  the  helm  caused  the  tow  to  go 
ashore,  the  tug  was  liable. 

The  question  whether  a  particular  act  of  negligence  was  Ko  dlfPerence 
a  cat.Be  of  the  lose,  so  aa  to  make  the  person  charged  .dth  ^"^^^ 
negligence  responsible  for  the  loss,  must,  it  would  seem,  andAdmiralty 
be  answered  in  the  same  way,  whether  it  is  the  act  of  a  negUgence. 
plaintiff  or  of  a  defendant;   whether  the  negligence  of 
other  parties  contributed  to  the  loss  or  not ;  and  whether 
the  action  is  at  common  law  or  in  Admiralty  (6).     *' There 
is  no  difference  between  the  rules  of  law  and  the  rules  of 
Admiralty  to  this  extent,  that  where  any  one  transgresses 
a  navigation  rule,  whether  it  is  a  statutory  rule  or  whether 
it  is  a  rule  that  is  imposed  by  common  sense,  what  may  be 
called  the  common  law,  cmd  thereby  an  accident  happens 
of  which  that  transgression  is  the  cause,  he  is  to  blame, 

(z)  Laid  down  \fj  Pollock,  C.  B.,  Bail,  Co,,  L.  R.  9  Q.  B.  263. 

in  GreetOand  y.  Chaplin,  6  Ex.  243,  (a)  6  App.  Gu.  217. 

248  ;  tupra,  p.  14  ;  and  \(j  the  Ex-  {b)  See  per  Campbell,  C,    The 

chequer  Chamber  in  iSAaf>7Y.Pourtf//,  Friends,  4  Moo.  P.  C.  C.  314;  per 

L.  R.  7  C.  P.  253.  See  also  Lawrence  Lord  Bladkbum,  Cayter  t.  Carron 

y.  Jenkins,  L.  R.  8  Q.  B.  274  ;  Co.,  9  App.  Caa.  873,  880. 
Sneesby  y.  Lancashire  and  Yorkshire 

M.  G 
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18  NEGLIOEMCE. 

and  those  who  are  injured  by  the  accident,  if  they  them- 
selves are  not  parties  causing  the  accident,  may  recover 
both  at  law  and  in  Admiralty ''  {c).  The  learned  lord,  in  a 
subsequent  part  of  his  judgment  in  the  same  case  (d),  states 
that  the  only  case  which  seems  to  point  to  there  being  any 
difference  between  the  rules  of  law  and  Admiralty  as  to 
what  is  negligence  causing  the  loss  is  The  Fenham{e)y  in 
which  there  are  expressions  of  Lord  Eomilly  to  the  effect 
that  infringement  of  a  statutory  rule  of  navigation  is  to  be 
taken  as  a  cause  of  the  colUsion,  unless  the  person  charged 
proves  the  contrary.  Those  expressions,  he  points  out,  may 
well  apply  to  such  an  infringement  as  that  in  The  Fenham 
(absence  of  Kghts),  but  are  not  to  be  extended  to  every 
infringement  of  every  rule  of  navigation. 
Contributory  It  has  been  suggested  that  the  class  of  cases  of  which 
neg  gence.  2)flriV«  V.  Mann  is  the  best  known  example,  have  no  appli- 
cation in  Admiralty ;  and  there  are  cases  which  appear  to 
give  some  support  to  the  contention.  The  facts  of  Davies 
V.  Mann  (/),  the  well-known  "  donkey  case,"  were  shortly 
these : — ^The  owner  of  a  donkey,  which  had  been  negli- 
gently left  hobbled  and  unguarded  on  a  highway,  sued  the 
defendant,  by  the  negligence  of  whose  servant  in  driving 
along  the  highway  at  too  rapid  a  speed  the  donkey  was 
run  over  and  injured.  It  was  held  that  the  donkey-owner 
could  recover,  his  negligence  notwithstanding.  The  sugges- 
tion is,  that  in  a  case  of  collision  between  ships,  negligence, 
such  as  that  of  the  donkey-owner  in  Bavies  v.  Mann,  would 
render  the  shipowner  liable,  although  no  collision  would 
have  occurred  if  the  other  vessel  had  been  navigated  with 
ordinary  care.  The  Fenham  (g)  and  Saf/  v.  Le  Neve  {h)  have 
been  cited  as  authorities  to  this  effect.  In  The  Fenham  the 
facts  were  these: — ^A  steamship  in  the  North  Sea,  after 
sun-down  on  a  dusky  evening  in  November,  struck  a  brig 
which  was  not  carrying  lights  as  required  by  the  Eegula- 

(c)  Per  Lord  Blackburn,  9  App.  (/)  10  M.  &  W.  546. 
Cas.  880.                                                     {(f)  L.  R.  3  P.  0.  212. 

(d)  P.  882.  {h)  2  Shaw's  Scotch  App.  Caa. 

(e)  L.  R.  3  P.  C.  212.  396. 
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tionB  of  1863.  In  the  absence  of  proof  to  the  contrary, 
the  Privy  Conndl  held  that  the  absence  of  lights  caused 
the  collision.  In  delivering  judgment  Lord  Eomilly  thus 
stated  the  rule  as  to  proof  in  such  cases: — "If  it  is 
proved  that  any  vessel  has  not  shown  lights,  the  burden 
lies  on  her  to  show  that  the  non-compliance  with  the 
Eegulations  was  not  the  cause  of  the  collision."  In  Hay 
Y.  Le  Neve  (A),  a  vessel  brought  up  at  night  in  an  improper 
place  and  with  no  light  exhibited  was  run  into  by  another 
ship.  It  was  held  that  the  vessel  at  anchor,  as  well  as  the 
other  vessel,  was  in  fault.  In  both  these  cases  the  negli- 
gence of  the  plaintlS  (carrying  no  light,  and  bringing  up 
in  an  improper  place)  was  not  unlike  that  of  the  donkey- 
owner  in  Duties  v.  Mann^  and  it  was  contended  in  The 
Fenham  that  with  ordinary  care  the  defendant  could  have 
avoided  the  collision,  notwithstanding  the  negligence  of 
the  plaintiff  in  carrying  no  lights.  In  both  cases  the  legal 
consequence  of  the  negligence  was  different  from  that  in 
Daviea  v.  Mami.  Again,  in  an  Irish  case  (i)  it  was  doubted 
whether  in  Admiralty  the  doctrine  of  Davies  v.  Mann  had 
any  application. 

But  it  is  clear  that  there  is  no  difference  between  the 
rules  of  law  and  of  Admiralty  (k)  as  to  what  amounts  to 
negligence  causing  collision ;  and  that,  before  a  vessel  can 
be  held  to  be  in  fault  for  a  collision,  negligence  causing  or 
contributing  to  the  collision  must  be  proved.  Thus,  in  The 
Margaret  (/),  a  vessel  infringed  a  statutory  rule  of  navi- 
gation, and  was  in  that  respect  guilty  of  negligence ;  and 
without  that  negligence,  other  circumstances  being  the 
same,  the  collision  would  not  have  happened ;  yet  it  was 
held  that  this  negligence  was  not  a  cause  of  the  collision. 

(A)  2  Shaw's  SootchAp.  Gas.  395.  Khedive  (5  App.  Oas.  876,  892),  it 

(«)  The  MeteWy  Ir.  Bep.  9  Eq.  was  assumed  hj  Lord  Blackburn 

567.  that  Davies  r.  Mann  applied   in 

(i)  SSee  per    Lord    Blaokbuni,  Admiralty. 

Cayter  v.  Camm  Co,,  9  App.  Cas.  (/)  9  App.  Cas.  873. 

872,  882  (The  Margaret),    In  The 
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The  deoision  in  Bucli  a  oase  will  be  the  same,  with  regard 
to  the  liability  of  the  ship  in  question,  whether  the  other 
ship  is  in  fault  or  not.  In  The  Margaret  the  one  ship  was 
held  to  be  in  fault,  because  with  ordinary  care  she  could 
have  avoided  a  collision,  notwithstanding  the  negligence 
of  the  other ;  and  it  was  for  this  reason  that  the  negligence 
of  the  latter  was  held  not  to  be  a  cause  of  the  collision. 

The  Lord  Saumarez  (m),  an  early  case,  is  to  the  same 
effect  as  Tlie  Margaret.  There  a  vessel  recovered  full 
damages,  though  in  a  fog  she  was  carrying  too  great  a 
press  of  sail,  and  was  proceeding  at  too  great  a  rate  of 
speed.  The  decision  proceeded  upon  the  same  groimds — 
that  the  defendant  could  with  ordinary  care  have  avoided  the 
collision,  notwithstanding  the  negligence  of  the  plaintifF. 

Say  V.  Le  Neve  and  The  Fenham  are  not  inconsistent 
with  The  Margaret  and  The  Lord  Saumarez.  The  facts  in 
those  cases  were  not  analogous  to  those  in  Davies  v.  Mann. 
They  differed  in  this — ^that  the  negligence  of  the  plaintiffs 
in  the  former  cases  was  such  that  the  defendants  could  not 
with  ordinaiy  care  have  avoided  its  consequences ;  whereas 
in  Davies  v.  Mann  the  defendant  could  with  ordinaiy  care 
have  avoided  the  donkey  («). 

Confusion  has  been  caused  by  the  language  used  in  some 
of  the  cases  with  regard  to  contributory  negligence.  In 
Radky  v.  London  8f  North^Westem  Railway  Co.  (o),  it  is 
stated  by  Lord  Penzance  that,  "  The  plaintiff  in  an  action 
for  negligence  cannot  succeed,  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident.'' 
But  '^  though  the  plaintiff  may  have  been  guilty  of  negli-* 
genocy  and  although  that  negligence  may  in  fact  have  can* 

(m)  6  Not.  of  Cas.  600 ;  of.  l%e  Oo,^  6  Ex.  738,  are  oases  with  re- 

ArgOf  Swab.  462  ;    ififra,  p.  243 ;  ganl  to  absenoe  of  lights.    In  the 

The  Swanland,  2  Sp.  £.  &  A.  107.  former,  the  ship  withont  lights  was 

(n)  DoweU  v.  General  Steam  Navi"  held  in  fault ;  in  the  latter,  not. 
gation  Co,,  6  E.  ft  B.  196 ;   and  (o)  1  App.  Gas.  764. 

Morriton  v.  General  Steam  Navigation 
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irihuted  to  the  accident ^  yet  if  the  defendant  could  in  the 
result  by  exercise  of  ordinary  care  and  diligence  have 
avoided  the  mischief  which  happened,  the  plaintiff's  neg- 
ligence will  not  excuse  him,"  i.e.  the  defendant.  Daviea  v. 
Mann  and  Tuff"  v.  Warman  (;>)  are  cited  as  establishing 
this.  On  the  other  hand,  in  Doicell  v.  General  Steam 
Navigation  Co.  (g),  Lord  Campbell,  C.  J.,  said — "  There" 
(in  DavieB  v.  Mann)  "  although  without  the  negligence  of 
the  plaintiff  the  accident  would  not  have  happened,  the 
negligence  is  not  supposed  to  have  contributed  to  the  accident 
within  the  rule  upon  this  subject;  and  if  the  accident 
might  haye  been  avoided  by  the  exercise  of  ordinary  care 
and  skill  on  the  part  of  the  defendant,  to  his  gross  negli- 
gence it  is  entirely  ascribed,  he,  and  he  only,  proximately 
causing  the  loss."  It  is  not  easy  to  reconcile  these  views 
with  regard  to  the  character  of  the  neghgence  of  the 
plaintiff  in  Davies  v.  Mann,  The  question  whether  a 
specified  act  of  negligence  is  a  cause  of  the  accident  is  a 
question  of  fact  and  not  of  law  (r).  Davies  v.  Mann  and 
the  cases  following  it  seem  to  show  that  even  where, 
as  matter  of  fact,  an  act  of  negligence  of  A.  did  con- 
tribute to  the  accident}  the  other  party  (B.)  will  (as 
defendant)  be  liable  for  the  whole  loss,  or  (as  plaintiff)  will 
be  unable  to  recover,  if  he  could  with  ordinary  care  have 
avoided  the  accident,  notwithstanding  the  negligence  of 
A.(«). 

The  difficulty  may  be  put  in  another  way.  Did  Davies 
V.  Mann  decide  that,  assuming  contributory  negligence  in 
the  plaintiff,  he  could  recover  notwithstanding ;  or  that, 
though  there  was  contributory  negligence  in  fact,  there 
was  none  in  law  P    Radley  v.  London  8f  N.  W.  Rail.  Co. 


JTidgn 


o  C.  B.  K.  S.  573;  see  the  (r)  See  per  Lord  Blackburn,  9 

.   igment  of  Gresswell,  J.,  26  L.  J.  -^PP*  Oc^*  879.    But  see  contra,  per 

C.  P.  263,  267.    Of.  also  per  Dr.  Williams,  J.,  Tuff  t.  Warman^  % 

Luahington  in   The  Argo,  Swab.  G.  B.  N.  S.  740,  758. 

462;  Mi/ra,  p.  243.  («)  Cf.    The  Argo,   Swab.   462; 

(;)  5  £.  &  B.  195.  infra,  p.  243. 
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points  to  the  former  as  the  eorreot  view  of  the  case ;  Hie 
Margaret  {t)  looks  the  other  way.  There  Lord  Blaokbum 
appears  to  have  considered  that  if  the  plaintiff's  negligence 
did  in  fact  contribute  to  the  collision  he  would  be  liable ; 
and  that  in  Bavies  v.  Mann  there  was  no  contributoiy  neg- 
ligence. But  the  difficulty  is  rather  one  of  words  than  of 
substance ;  for,  with  perhaps  one  exception,  the  cases  agree 
in  this,  that  negligence  in  one  party  is  immaterial,  if  by 
ordinary  care  the  other  could,  notwithstanding  that  negli- 
gence, have  avoided  the  accident  (u).  The  exception  men- 
tioned above  is  The  Vera  Ci^z  (No.  1)  (ar),  when  before 
Butt,  J.  In  that  case  Butt,  J.,  appears  to  have  questioned 
the  dictum  of  Lord  Penzance  quoted  on  a  former  page  (y), 
to  the  effect  stated  in  the  last  paragraph.  If  the  law  be  as 
there  stated  it  would,  he  thought,  put  an  end  to  the  doctrine 
of  contributory  negligence  altogether ;  since,  in  every  case 
where  there  is  contributoiy  negligence  on  the  part  of  the 
plaintiff,  there  is,  ex  hypothesis  negligence  {Le.  want  of 
"  ordinary  care  and  diligence  ")  on  the  part  of  the  defen- 
dant. It  is  submitted  that  what  was  meant  by  Lord 
Penzance  was  ordinary  care  and  diligence  on  the  part  of 
the  defendant  *^  in  the  result,"  i.e.  taking  into  considera- 
tion the  negligence  of  the  plaintiff  and  the  oiroumstanoes 
existing  after  or  by  reason  of  it;  or,  as  expressed  by 
Lord  Blackburn  in  another  case,  ^'proper  care,  subse- 
quently exerted  "  (2).  This  was  the  view  of  Lord  Watson 
in  Wakelin  v.  London  and  South  Western  Bail.  Co.  (a). 
"Contributoiy  negligence,"  he    said,  "consists  in    the 

(t)  See  also  Spaight  v.  Tedcaatle,  {x)  9  P.  D.  88.    The  decision  in 

6  App.  Gas.  217,  219,  per  Lord  this  oase  was  ineffectual,  the  House 

Blackburn.  of  Lords  having  subsequently  held 

(w)  Of.  Pollock   on   Torts,    374  that  the  Court  had  no  jurisdiction. 

seq.,  where  the  true  view  is  ex-  (y)  P.  20. 

plained:    Contributory  negligence  {z)  Spaight  v.  Tedcastle,  6  App. 

of  the  plaintiff  does  not  prevent  Cas.  217,  226 ;  see  also  per  Lord 

him  from  recovering ;  he  does  not  Watson,  The  Margaret,  9  App.  Gas. 

recover  because  the  negligence  of  873,  886 ;  per  Wightman,  J.,  2\tf 

the  defendant  was  not  the  proxi-  v.    IFarmanj  6  C.  B.  N.  S.  673 ; 

mate  cause  of  the  loss.  per  Lord  Campbell,  eupray  p.  21. 

(0)  12  App.  Cas.  41. 
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abeenoe  of  that  ordinary  oore  wUoh  a  sentient  being 
ought  reasonably  to  have  taken  for  his  own  safety.  .  .  . 
If  by  the  use  of  ordinary  oantion  he  might  have  avoided 
the  injury,  and  did  not,  he  is  not  entitled  to  recover 


The  result  of  the  cases,  therefore,  seems  to  be  that — 
(1)  a  ship,  A.,  may  recover  full  damages  against  another, 
B.,  though  she  (A.)  has  been  guilty  of  negligence  contri- 
buting to  the  collision,  provided  B.  could  with  ordinary 
care,  exerted  up  to  the  moment  of  the  collision,  have 
avoided  it ;  (2)  A.  can  recover  nothing,  though  B.  was 
guilty  of  negligence  contributing  to  the  collision,  if  A.  by 
ordinary  care,  exerted  up  to  the  moment  of  the  collision, 
could  have  avoided  it ;  (3)  A.  may  recover  half  her  loss, 
though  she  has  been  guilty  of  negligence  contributing  to 
the  collision  and  rendering  the  collision  unavoidable  except 
by  extraordinary  care  on  B.'s  part,  if  B.  has  been  guilty 
of  negligence  contributing  to  the  collision  and  rendering 
it  unavoidable  except  by  extraordinary  care  on  A/s  part ; 
and  (4)  in  the  last  case  B.  may  also  recover  half  her 
loss  {b). 

Where  a  collision  is  caused  by  negligence  in  those  on  Kegligrenoe  of 
board  both  ships,  and  the  negligence  in  ship  A.  is  negli-  piSTSingg^ 
genoe  of  her  officers  or  crew  for  which  her  owners  are  ^^  operation 
liable,  while  the  negligence  in  ship  B.  is  negligence  of  a  division  of 
compulsory  pilot  for  which  her  owners  are  not  liable,  the  o^er^i^a*^ 
question  arises  whether  the  owners  of  B.  are  prevented  by  aUo  in  fault. 
the  doctrine  of  contributory  negligence,  or  by  the  practice 
of  the  Court  of   Admiralty,  from  recovering  more  than 
half  their  loss.      It  seems  to  be  settled  that  they  are 
entitled  to  recover  half  their  loss,  without  deducting  any- 
thing in  respect  of  the  loss  caused  to  the  other  ship  by  the 
fault  of  the  pilot ;  but  that  they  are  entitled  to  recover  no 


[b)  Cf.  per  Lindley,  L.  J.,  The      Lord  Esher,  M.  B.,  ibid,  p.  61,  for 
Bemina,  12  P.  D.  68,  89 ;  eoidper      snnunaries  of  the  law. 
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more  than  half  their  loss  (c).  Thus  the  fault  of  the  pilot 
affects  the  ship  to  some  extent ;  whether  it  affects  the  ship 
in  a  case  where  she  is  not  herself  in  collision,  so  as  to 
prevent  her  owners  from  recoTcring  damages  against  the 
owners  of  another  ship  by  whose  negligence  she  is  injured, 
is  not  dear  (d).  Notwithstanding  a  decision  to  the  con- 
trary {e)j  the  better  opinion  seems  to  be  that  she  is  not  so 
affected. 
Negligence  The  question  whether  a  particular  act  of  negligence,  not 

loss,  or  merelj  directly  causing  the  collision,  but  connected  with   it,  is 
coUateral.        negligence  contributing  to  the  collision,  seldom  arises  in 
collision  cases.      It  has,  however,  occasionally  been  dis- 
cussed, and  it  will  be  convenient  here  to  indicate  gene- 
rally the  form  in  which  it  may  occur. 
Defective  If  a  ship  is  negligently  sent  to  sea  in  a  defective  or 

eqmpmen .  inefficient  state  as  regards  her  hull  or  equipment,  and  a 
collision  occurs,  which  probably  would  not  have  occurred 
but  for  her  defective  condition,  the  collision  will  be  held  to 
have  been  caused  by  the  negligence  of  her  owners.  Thus 
a  collision  caused  by  the  giving  way  or  inefficiency  of  the 
steering  gear  (/),  the  parting  of  chain  cable  or  moorings  (g), 
the  inefficiency  of  the  tug  (A),  improper  trim  such  as  to 
render  her  unmanageable  and  dangerous,  may  be  held  to 
be  caused  by  the  negligence  of  her  owners  in  permittmg 
her  to  be  navigated  in  a  condition  dangerous  to  other 
ships.  In  such  cases  it  is,  of  course,  open  to  the  owners  to 
show  that  the  defect  in  the  gear  was  latent  (t),  or  that  they 

{e)  See  The  ffeetor,  8  P.  D.  218,  Dig.  3rd  ed.  1412 :  The  M.  M.  Cakb, 

222.  lOBlAtchf.467.  See  also  TA^r  furo- 

(d)  See  Spaight  t.    T^deasile^   6  pean,  10  P.  D.  99,  steam  steering 

App.  Cas.  217,  and  observations  of  gear  "taking  charge." 

liord  Blackburn  (p.  223)  ojn  The  (^)  See  7%e  WiUiam  Lindtay,  L. 

Energy,  L.  B.  3  A.  &  E.  48 ;  see  B.  5  P.  C.  338. 

also  Dudman  v.   Dublin  Port  and  (A)  The  Ocean  Wave,  Marshall  v. 

Docks  Board,  Ir.  Bep.  7  G.  L.  518.  Moran,  L.  B.  3  P.  C.  205 ;    ITu 

le)  The  Energy,  supra.  Belgie,  2  P.  D.  57,  note;  The  Julia, 

(/)  The  Virgo,  3  Asp.  Mar.  Law  Lush.  224. 

Cas.  286 ;  The  Warkworth,  9  P.  D.  (»)  The  Virgo,  3  Asp.  Mar.  Law 

20  ;  The  Livia,  1  Asp.  Mar.  Law  Gas.  285. 
Gas.  204 ;  The  Peru,  1  Pritoh.  Ad. 
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took  reasonable  oare  to  send  the  sliip  to  sea  in  a  safe  and 
effident  state  (k) ;  and  if  they  satisfy  the  Court  that  such 
was  the  case  thej  will  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable,  Ship  disabled 
and  a  collision  ooours  in  consequence,  the  question  arises  ^u^^^ble 
whether  she  is  to  be  held  in  fault  for  the  collision ;  in  ^7  |j^  ®^^ 
other  words,  whether  her  original  negligence  is  negligence 
contributing  to  the  collision.  The  cases  upon  the  point 
are  conflicting.  Where  a  ship  by  her  own  negligence  got 
ashore,  and  in  coining  off  unaroidably  did  damage,  it  was 
held  that  her  owners  were  liable  (/).  So  where  a  vessel 
haying  lost  her  lights  in  a  collision  with  one  ship  was 
afterwards  in  collision  with  another  ship,  it  appears  to 
have  been  the  opinion  of  the  Court  that,  if  the  first  collision 
was  caused  by  her  own  fault  and  the  second  collision  was 
caused  by  the  absence  of  proper  lights,  she  must  be  held 
to  be  in  fault  for  the  second  collision  (m).  On  the  other 
hand,  where  a  vessel  was  sunk  in  the  Thames  in  a  collision 
caused  by  her  own  negligence,  and  another  vessel  six  hours 
afterwards  struck  on  the  wreck  and  was  injured,  it  was 
held  by  the  Court  of  Appeal,  in  the  absence  of  proof  of 
negh'gence  subsequent  to  the  first  collision,  that  her  owners 
were  not  liable  for  the  second  collision.  '^  It  seems  clear 
to  me,"  said  Brett,  L.J.,  "that  no  greater  liability  can 
exist  against  the  defendants  than  if  their  steamship  had 
sunk  without  negligence"  (n) .  There  is  no  doubt  that  both 
in  the  case  of  a  ship  disabled,  and  a  ship  sunk,  whether  by 
her  own  previous  negligence  or  not,  special  and  additional 
care  and  precautions  are  required  on  the  part  of  those  in 
charge  to  avoid  doing  injury  to  other  ships  (o).    Sut  that 

(^  Moffatt  y.  Batemm^  L.  B.  3  such  as  to  render  a  decision  upon 

P.  Cf.  116.  the  point  nnnecessair. 

(/)  Lords  BaUif  Jurats  ofRomnty  (»)  The  Douglas^  7  F.  D.  161, 160. 

Marsh  y.  Corporation  of  the  Trinity  In  diis  case  Lords  Bailiff  Jurats  of 

ffouse,  L.  B.  6  Ex.  204 ;  ibid.  7  Ex.  Bomney  Marsh  y.  Corporation  of  ths 

247.  Trinity  House  does  not  appear  to 

(m)  The  Sjobenhavn,  2  Asp.  Mar.  haye  been  cited. 
Law  Cas.  213.     The  facts  were         (o)  See  Seccombe  y.  Wood,  2  Moo. 
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a  ship  sunk  or  disabled  in  a  ooUision  caused  by  her  oi^n 
negligence  should  afterwards,  and  without  having  been 
guilty  of  any  further  negligence,  be  held  liable  for  a  sub- 
sequent and  distinct  collision,  would  seem  to  be  contrary 
to  the  principle,  above  stated,  that  a  wrongdoer  is  liable 
only  for  the  reasonable  consequences  of  his  negligence  (p). 
It  may  happen  that  two  or  more  collisions  are  so  imme- 
diately and  directly  the  result  of  one  negligent  act  that 
the  wrongdoer  will  be  liable  for  the  damage  done  in  each 
collision,  though  after  the  first  collision  the  others  were 
inevitable,  and  though,  but  for  the  first  collision,  the 
others  would  not  have  happened  (q).  Thus  a  ship  by  her 
own  negligence  adrift  in  a  crowded  dock  or  harbour  would, 
it  is  submitted,  be  liable  for  all  the  damage  done  by  her  in 
successive  collisions  with  other  craft  before  she  was  brought 
up  and  secured.  In  such  a  case  it  would  be  immaterial 
that,  after  the  first  collision,  the  others  were  inevitable, 
or  that,  but  for  the  first  collision,  the  others  would  not  have 
happened.  The  reasonable  consequence  of  sending  a  ship 
adrift  under  such  circumstances  is  that  she  will  strike  and 
injure  other  craft  to  leeward. 
Three  or  more  If  a  collision  occurs  between  two  ships.  A,  and  B.,  by 
cated.™^  "  the  fault  of  one  of  them,  and  A.  or  B.,  or  both  A.  and  B., 
whilst  in  collision,  or  in  consequence  of  the  collision,  drive 
against  and  injure  a  third  ship,  C,  C.  can  recover  against 
the  ship  in  fault  for  the  first  collision.  But  the  ship  that 
fouls  her  is  not  liable  unless  she  was  in  fault  either  for  the 
first  or  the  second  collision  (r).     If  two  ships,  A.  and  B., 

&  Bob.  290  ;   Brown  v.  Mallet^  5  and  partly  from  stress  of  weather^ 

G.  B.  699  ;   JThite  v.  Crisp,  10  Ex.  it  was  held  that  the  cause  of  her 

312  ;  Kidson  v.  M' Arthur,  6  Sess.  loss  was  perils  of  the  sea,  and  not 

Cas.  4th  Ser.  (Rennie),  936 ;  The  unseaworthiness. 
Douglas,   ubi  supra.      See  further  (q)  Such  a  case  ooourred  in  The 

as  to  the  duty  of  those  in  charge  of  Creadon,  6  Asp.  H.  0.  6S5,  which 

suiiken  ships,  infra,  pp.  96,  361.  came  before  the  Court  on  limitation 

( p)  In  Dtldffeon  v.  Pembroke,  L.  of  liability. 
R.  9  Q.  B.  581  (an  insurance  case),  fr)  The  Venus,  1  Pritch.  Ad.  Dig. 

where  a  vessel  went  ashore  partly  3rd  ed.  1678 ;  S.O.  nom.  The  Lyra 

because  she   leaked   and   became  and  The  Venus,  2  Mar.  Law  Gas. 

waterlogged    and  unmanageable,  0.  S.  Dig.  622 ;  TheHibemia,  4  Jur. 
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are  both  in  fault  for  a  collision  between  one  of  them  and 
a  third  ship,  0.,  C.  oan  prooeed  in  Admiralty  against 
either  A.  or  B.,  or  she  can  prooeed  against  both  of  them. 
It  seems  that  she  can  recover  the  whole  of  her  loss  against 
one  of  them  («).  If  G.  is  in  tow  of  A.  or  B,  the  case  is 
different ;  for  the  ship  in  tow  is  generaUj  responsible  for 
the  fault  of  her  tug  (t). 

Where  by  the  negligent  navigation  of  one  ship  a  colli-  Damage,  but 
sion  occurs  between  two  others,  or  another  ship  is  damaged,  ^°  ^^  ^^' 
either  by  collision  or  in  any  other  way,  the  owners  of  the 
ehip  in  fault  are  liable  at  law,  and  the  ship,  it  seems,  is 
liable  in  Admiralty  {u).  Thus,  a  steamship  that  sank 
another  craft  by  the  sweU  raised  by  her  excessive  speed 
was  held  liable  {x).  Where,  in  order  to  avoid  a  collision 
with  A,,  made  imminent  by  A.'s  fault,  a  tug,  B.,  was  com- 
pelled to  cast  off  her  tow,  C,  and  0.  went  ashore,  it  was 
held  that  C.  could  recover  against  A.  (y).  In  order  to 
avoid  A.  lying  ashore  in  a  fairway  without  a  light,  B.  was 
obliged  to  put  herself  ashore ;  it  was  held  that  B.  could 
recover  against  A.  (s).  The  value  of  an  anchor  and  chain 
slipped  to  avoid  collision,  made  imminent  by  the  other 
ship's  fault,  has  been  recovered  in  Admiralty  (in  America) 
and  at  law  (a). 

In  The  Seatan  (J)  two  steamships  were  proceeding  on  Alteration  of 

N.  S.  1244;    The  Sistert,  1  P.  D.  D.  117;  Luxford  v.  Large,  6  C.  & 

117;  TheMoxey,  Abbot,  73.  P.  421;    The  Niobe,  13  P.  D.  66 

(«)  The  Venus,  ubi  supra.   In  The  (the  action  appears  to  have  been  in 

MUanj  Loflh.  388,  the  owners  of  rem), 

cargo  on  board  one  of  two  ships,  {x)  The  Batavier,  1  Sp.  E.  &  A. 

both  of  which  were  in  fault,  re-  378 ;  9  Moo.  P.  C.  C.  286 ;  Lux- 

coTered  only  half  their  loss  against  ford  v.  Large,  ubi  supra. 

the  other  ffhip.    In  The  Bemina,  12  (y)  The  Wheatsheaf,  ubi  supra, 

P.  D.    68  ;    13  App.  Cas.  1,  this  [z)  The  Industrie,  ubi  supra. 

point  was  left  open.      As  to  the  (a)  The  Perkins,    2    Mar.    Law 

lability  of   joint  wrongdoers    at  Cas.  O.  S.  Dig.  648 ;   Majoribanks 

law,  seep.  103.  t.  Boyd,  Times,   11th  Dec.   1823,      . 

(0  See  below,  Ch.  VIII.  The   Almora's   cable    fouled    The 

(u)  The  Wheatsheaf,  2  Mar.  Law  AstelVs  when  getting  under  way 

Cas.  O.  S.  292 ;  The  Industrie,  L.  in   the  Hooghly,  and   The  Astell 

B.  3  A.  &  E.  303 ;  The  Energy,  L.  slipped. 

B.  3  A.  &  £.  48  ;  The  Sisters^  1  P.  (b)  9  P.  D.  1. 
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course  oaufiing  parallel  couTses,  one  on  the  quarter  of  the  other  and  over* 

ooUirion.         taking  her.    The  stemmost  ship  altered  her  course,  when 

three  miles  off  the  ship  ahead,  so  as  to  make  her  course 

converge  with  that  of  the  other  and  bring  about  risk  of 

collision.    After  this  she  never  altered  her  course,  and 

struck  the  ship  ahead.     The  leading  ship  appears  either  to 

have  done  nothing  until  she  was  struck,  or  to  have  taken 

a  course  which  was  clearly  wrong.    The  overtaking  ship 

was  held  solely  in  fault  (c). 

Whether  In  common  law  actions  juries  have  sometimes  been  per- 

^e  p^tiff  is  Diitted  to  take  a  so-called  "  equitable  "  view  of  the  circum- 

to  be  taken      stances  of  the  case ;  and,  where  there  have  been  faults  on 

in  estimating   both  sides,  to  award  a  smaller  sum  for  damages  than  they 

damages.        would  have  awarded  had  there  been  no  fault  on  the  part  of 

the  plaintiflF.    Thus,  in  Raisin  v.  Mitchell  (rf),  the  owner  of 

a  brig  that  had  been  in  collision  with  a  sloop  was  sued  by 

the  owner  of  the  latter,  the  claim  being  for  500/.  damages. 

There  does  not  appear  to  have  been  any  dispute  as  to  the 

amoimt  of  the  loss,  but  the  jury  found  a  verdict  for  the 

plaintiff,  with  damages  250/.    In  answer  to  a  question 

from  the  judge  (Tindal,  C.  J.),  how  they  had  made  up 

their  verdict,  tiie  foreman  said  that  there  had  been  faults 

on  both  sides.    The  defendant  contended  that  this  was 

in  effect  a  verdict  in  his  favour;  but  it  was  upheld 

as  a  verdict  in  favour  of  the  plaintiff  for  the  smaller 

sum,  250/. 

This,  and  another  {e)  common  law  case  to  the  same  effect, 
cannot  be  treated  as  authorities  for  the  proposition  that 
negligence  of  the  plaintiff  which  did  not  either  wholly  or 
in  part  cause  the  loss  is  material  upon  the  question  of 

(e)  Q^,  whether  in  this  case  the  K.  336  ;    3  Man.  &  G.  59  {infra), 

leading  ship  was  not  also  in  fault.  The  latter  report  does  not  agree 

It  woiUd  seem  that,  with  ordinary  with  the  former  as  to  the  reasons 

care,  she  oould  have  avoided  the  given  bj  the  jnry  for  their  verdict, 

consequences   of   the    defendants'  See  some  remarks  of  Sir  J.  Patte- 

negligence.   See  supra^  pp.  18—23.  son  on  this   case   in   NetherUmdt 

Id)  9  C.  &  P.  613.  Steamboat  Co,  v.  Stylet,  9  Moo.  P. 

\e)  Smith  T.  Dohion^  8  Scott,  N.  C  286,  297. 
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damages.     Is  is  wholly  immaterial,  and  the  rule  is  so 
stated  by  Pollock,  C.  B.,  in  Greenland  y.  Chaplin  (/). 

Again,  in  an  action  to  recover  damages  for  the  sinking 
of  a  loaded  barge,  it  appeared  that  two  steamships  had 
passed  the  barge  shortly  before  she  sank,  and  that  she  was 
sunk  by  the  swell  raised  by  one  or  both  of  them.  The 
steamship  that  passed  first  was  the  larger  of  the  two,  and 
raised  the  greater  swell ;  the  second  belonged  to  the 
defendants.  The  loss  on  the  barge  and  her  cargo  was  80/. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  20/., 
with  the  remark  that  they  did  not  think  the  blame  was 
attributable  to  the  defendants  alone,  and  that  the  barge 
was  improperly  loaded.  A  motion  to  enter  the  verdict  for 
the  defendants  was  dismissed.  Erskine,  J.,  after  remarking 
that,  although  the  swell  of  the  defendants'  steamship  pro- 
bably would  not,  but  for  the  swell  of  the  other  steamship, 
have  caused  the  damage,  yet  strictly  the  defendants  were 
liable  for  the  whole  damage,  added :  "  The  jury,  however, 
taking  an  equitable  view  of  the  facts,  evidently  thought  it 
not  fair  to  make  the  defendants  pay  for  an  injury  which 
was  only  in  part  attributable  to  them ; "  and  he  appears 
to  have  considered  that  the  jury  were  not  wrong  in  giving 
a  smaller  sum  for  damages  than  the  proved  amount  of  the 

l088(^). 

Closely  connected  with  the  question,  whether  a  specific  What  can  be 
act  of  negligence  caused  the  loss,  is  the  question,  whether  Sa^^.  " 
a  particular  item  of  loss  can  be  recovered  as  damages  caused 
by  the  negligent  act.  The  same  principle  applies  in  either 
case — ^that  the  wrongdoer  is  liable  for  all  the  reasonable 
oonsequences  of  his  negligence.  The  cases  connected  with 
the  question  as  to  the  quantum  of  damages  will  be  con- 
sidered in  a  subsequent  chapter  (A). 

Where,  as  has  sometimes  happened,  one  ship  is  wilfully  Wilful  injury 
and  maliciously  {%)  driven  against  another,  the  wrongdoer  ^  *  *^P* 

if)  6  Ex.  243.  ih)  Infra,  p.  110. 

Jg)  See  note  (f),  9Upra*  {%)  For  an  instanoe  of  suoh  a  case 
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Proof  of 
negligence. 


Burden  of 
proof. 


would  probably  be  held  liable  for  the  entire  loss,  notwith* 
standing  negligence  in  the  other  ship  in  not  aroiding  the 
collision. 

To  enable  the  plaintiff  in  a  collision  action  to  recover 
damages,  he  must  prove  affirmatively  that  his  loss  was 
caused  by  the  negligence  of  the  defendant  or  of  some 
person  for  whose  acts  he  is  liable.  The  general  rule  was 
thus  stated  by  Lord  "Wensleydale  (t) :  "  The  party  seeking 
to  recover  compensation  for  damage  must  make  out  that 
the  party  against  whom  he  complains  was  in  the  wrong. 
The  burden  of  proof  is  clearly  upon  him,  and  he  must 
show  that  the  loss  is  to  be  attributed  to  the  negligence  of 
the  opposite  party.  If  at  the  end  he  leaves  the  case  in 
even  scales,  and  does  not  satisfy  the  Court  that  it  was 
occasioned  by  the  negligence  or  default  of  the  other  party, 
he  cannot  succeed."  So  in  the  case  then  before  the  Court, 
it  being  proved  that  the  plaintiff  ship  had  no  light,  the 
inference  was  that,  but  for  the  absence  of  the  light,  the 
collision  probably  would  not  have  occurred,  and  the  plaintiff 
failed  to  recover  {k). 

The  plaintiff  must  therefore  make  out  at  least  a  primd 
facie  case.  The  burden  of  proof  lies  on  him  so  far(/). 
But  it  does  not  follow  that  it  lies  on  him  throughout  the 
whole  case.  Having  made  out  a  primd  facie  case  of  negli- 
gence on  the  part  of  the  defendant,  the  burden  of  proof  is 
shifted,  and  the  defendant  will  be  liable  imless  he  proves 
that  his  negligence  in  no  way  contributed  to  the  loss  (m). 


see  L.  R.  1  A.  &  E.  64 ;  7!^  Ida, 
Lush.  6. 

(i)  8ee  Morgan  v.  Sitiif  The  London, 
11  Moo.  P.  C.  C.  307,  312.  See 
Marris  v.  Andernon,  14  C.  B.  N.  8. 
499,  for  a  case  where  the  plaintifP 
failed  through  absence  of  such 
proof ;  and  cp.  Wakelin  t.  X.  and 
8.  W.  Rail.  Co.,  12  App.  Cas.  41. 

ik)  In  The  Fenham,lb.  R.  8  P.  C. 
212,  a  Bunilar  preanmption  arose. 
See  the  remarks  of  Lord  Blaokbom 
on  this  case,  Cayzer  v.  Camm  Co,, 


9  App.  Cas.  873,  882. 

(/)  The  Bolina,  3  Not.  of  Cas. 
208,  210 ;  The  Carron,  1  Sp.  E.  & 
A.  91 ;  The  London,  11  Moo.  P.  C. 
C.  307  ;  The  Marpesia,  L.  R.  4  P. 
C.  212 ;  The  Benmore,  L.  R.  4  A. 
&  E.  132 ;  The  Abraham,  28  L.  T. 
N.  S.  776  ;  The  Albert  Edtcard,  44 
L.  J.  Ad.  49. 

(w)  The  Liffo,  2  Hag.  Ad.  356, 
360  ;  The  Sisters,  I  P.  D.  117  ;  The 
City  of  Antwerp  and  The  Fri^irieh, 
L.  R.  2  P.  C.  26  ;  Cayzer  v.  Carron 
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"  Where  certain  inferenoea  of  fact  have  heen  established 
by  numerous  cases,  they  become  to  a  great  extent  very 
nearly  of  the  same  authority  as  if  they  were  propositions 
of  law  "  («).  This  is  notably  the  case  in  collision  actions. 
In  the  not  infrequent  case  of  a  collision  between  a  ship 
under  way  and  another  at  anchor,  provided  there  was  no 
negligence  of  the  latter  in  respect  of  her  lights  or  place  of 
anchoring,  the  burden  (o)  is  upon  the  other  ship  to  show 
that  she  was  not  in  fault  {p).  When  a  vessel  under  steam 
runs  down  a  ship  at  her  moorings  in  broad  daylight,  that 
fact  is  by  itself  primA  facie  evidence  of  fault  (y).  And  the 
rule  seems  to  be  the  same  in  the  case  of  a  fishing  boat  fast 
to  her  nets  (r),  a  ship  in  stays,  hove  to  («),  or  otherwise  not 
under  command,  and,  without  negligence  on  her  own  part, 
iinable  to  keep  out  of  the  way.  It  has  been  pointed  out 
in  America  by  the  Supreme  Court  that  a  ship  in  tow  in 
collision  with  another  tow  is  in  a  wholly  different  position, 
as  regards  the  burden  of  proof  of  negligence  in  one  or  both 
tugs,  from  that  of  a  ship  at  anchor  suing  another  under 
way  {t). 

Where  two  ships  are  approaching  each  other  so  as  to  "Wtereone 
involve  risk  of  collision,  the  law  (w)  usually  requires  one  of  Quired  to  ^ 

keep  out  of 
the  way. 

of  Peking,  14  App.  Cas.  40,  43. 
See  also  Beg.  y.  Cavendishf  I.  B. 
8  C.  L.  178,  where  a  cabdriverwas 
convioted  of  manslaughter  for  run- 
ning over  a  woman  without  further 
proof  of  negligence. 

(r)  The  Columbus,  1  Pritch.  Ad. 
Dig'.,  ed.  1887,  239;  The  Two 
Sisters,  ibid,  248  ;  The  Bottle  Imp, 
28  L.  T.  N.  8.  286. 

{s)  The  Eleanor  and  The  Alma^ 
2  Mar.  Law  Cas.  O.  S.  240.  But 
see  The  London,  6  Not.  of  Cas.  29  ; 
The  JCosalie,  6  P.  D.  245,  in  both  of 
which  cases  the  8hix>s  hove-to  were 
held  to  be  in  fault. 

(t)  The  L.  F.  Dayton,  13  Dav.  337. 

(«)  See  the  Begulations  for  Pre- 
venting Collisions  at  Sea,  Arts.  14, 
16,  17,  20,  22,  infra. 


Co.  {The Margaret),  9  App.  Cas.  873. 
See  Daniel  v.  Metropolitan  Bailtoay, 
L.  R.  3  C.  P.  216 ;  ibid,  691,  as  to 
what  is  sufficient  evidence  of  negli- 
gence; S.  C.  ibid.  6  H.  L.  45. 

(»)  Per  Hellish,  L.J.,  L.  R.  9 
Ch.  713  (with  reference  to  proof  of 
damage  in  actions  to  restrain  nui- 


(o)  See  The  Indus,  12  P.  D.  46, 
as  to  how  this  burden  may  be  dis- 
charged. 

(p)  The  Bothnia,  Lush.  52  ;  The 
Telegraph,  Valentine  v.  Clough,  1 
Sp.  E.  &  A.  427  ;  The  Otter,  L.  R. 
4  A.  &  E.  203 ;  The  Annot  Lyle, 
1 1  P.  D.  1 14 ;  The  Beaver,  2  Bened. 
118,  and  The  Baltic,  ibid.  462,  are 
American  cases  to  the  same  effect. 

{q)  Per  Lord  Watson,   The  City 
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them  to  keep  out  of  the  way  and  the  other  to  keep  her 
oourse.  If  a  collision  ocours  between  two  such  ships  there 
is,  it  is  submitted,  no  presumption  that  the  ship  required 
to  keep  out  of  the  way  is  in  fault  (r) ;  for  the  duty  of  the 
other  ship  to  keep  her  course  is  no  less  stringent  than  that 
of  the  former  ship,  and  until  she  proves  that  she  did  keep 
her  course  the  fact  of  the  collision  is  no  evidence  of  negli- 
gence in  the  ship  required  to  keep  out  of  the  way.  But 
upon  such  proof  being  given,  a  presumption  of  fault  in 
the  ship  required  to  keep  out  of  the  way  arises,  and  im.le98 
she  proves  circumstances  rebutting  this  presumption  she 
will  be  held  in  fault  without  proof  of  any  specific  act  of 
negligence  on  her  part  {x). 

Though  in  clear  weather,  and  under  ordinary  circum- 
stances, the  presumption  is  that  a  steamship  is  able  to  keep 
out  of  the  way  of  a  sailing  ship,  it  may  happen  that  by  no 
fault  of  her  own  she  is  not  able  to  do  so.  In  such  a  case 
no  presumption  of  negligence  on  the  part  of  the  steamship 
will  arise.  In  a  fog,  for  example,  a  sailing-ship  has  no 
right  to  rely  upon  an  approaching  steamship,  which  she 
cannot  see,  being  able  to  keep  out  of  her  way.  It  is  the 
duty  of  the  sailing-ship,  under  such  circumstances,  to  be  in 
readiness  to  act  herself ;  and,  if  she  simply  stands  on  her 
course  and  does  nothing  until  the  collision  occurs,  she  may 
Whethei?  not    be  held  in  fault  (y). 

homrwMsT"      ^^®  question  often  arises  whether  credible  evidence  from 
presumption     people  ou  board  a  ship.  A.,  that  they  were  liateninff  but 

of  negligence.  *      *  ° 

(v)  See  per  Westbtiry,  C,    The  By  the  German  and  Datcli  Codes, 

City  ofAntwerpf  L.  R.  2  P.  0.  25  ;  if  a  ship  sinks  after  coUisiou  before 

ffi/ra,  P*  431.  reaching  port,  the  presumption  is 

(x)  See  the  following  American  that  she  was  lost  by  the  collision  : 

cases :— The  Carroll,  8  Wall.  302,  see  German  Oomm.  Code,  Art.  739 ; 

804 ;  The  Scotia,  14  Wall.  170,  181 ;  Comm.  Code  of  Holland,  Art.  639. 

New  York,  ^.  Mail  Co,  v.  RumhaU,  By  the  Maritime  Code  of  Biga,  the 

21  How.  372,   386.    The  French  presumption  was  against  a    ship 

Courts  adopt  highly  artificial  pre-  without  a  light :  4%ladc  Book  of 

sumptions  as  to  wnich  ship  is  in  the  Admiralty  (Sir  T.  Twiss's  ed.}, 

fault :  see    Les    Codes    Annotces  373,  note. 

(Sirey  et  GUbert),  Art.  407,  0.  C.  (y)  See2%tf^<ttfo;t,9P.D.114,118. 
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heard  no  fog-hom  or  whistle  from  ship  B.,  which  was  in 
fact  in  the  neighbourhood  of  A.  for  some  minutes,  and 
subsequently  came  into  collision  with  her,  amounts  to 
proof  that  no  horn  or  whistle  was  sounded  on  board  B. 
Such  evidence  frequently  has  to  be  weighed  against 
equally  credible  evidence  from  B.,  that  the  horn  or 
whistle  was  properly  sounded  on  board  B.  The  atmo- 
Bpherio  conditions  under  which  sounds  are  readily  trans- 
mitted are  peculiar;  the  attention  of  scientific  men  has 
been  directed  to  the  subject  only  in  recent  years,  and 
the  subject  is  at  present  imperfectly  understood  (s). 
The  Courts  are  therefore  unwilling  to  hold  that  negli- 
gence is  necessarily  to  be  inferred  from  the  not  hearing  a 
fog-signal  which  is  proved  to  have  been  soimded  in  the 
vicinity.  It  has  recently  been  held  that  in  such  a  case  as 
that  above  suggested  the  evidence  from  both  ships  may  be 
true,  and  that  whilst,  on  the  one  hand,  the  evidence  of  A. 
will  not  necessarily  prove  that  proper  signals  were  not 
made  by  B.,  the  evidence  from  B.  will  not  prove  that  those 
on  board  A.  were  negligent  in  not  hearing  them  (a). 

A  ship  is  not  one  of  those  things  dangerous  in  them-  DefeotiyeBbip 
selves,  which  entail  upon  their  owners  the  responsibility  of  ^^  «l^P™€^*^- 


(z)  Profeaaor  TyndaU  (« *  Sound," 
LoDdon :  LongmanB,  Green  &  Co., 
1883)  has  arriTed  at  the  foUowing 
concliiaionB,  based  npon  elaborate 
experiments  at  sea  and  on  shore  in 
the  neighbourhood  of  the  fog-syren 
at  the  South  Foreland:— (1)  that 
the  condition  most  unfavourable  for 
the  transmission  of  sound  is  *'  water 
in  a  vaporous  form  mingled  with 
the  air,  so  as  to  render  it  turbid  and 
flocculent.  This  acoustic  turbidity 
often  occurs  in  days  of  surprising 
optical  transparency.*'  (2)  **The 
air  associated  with  fog  is  as  a  gene- 
ral rule  highly  homogeneous  and 
favourable  to  the  transmission  of 
Bonnd."  (3)  Rain,  hail,  snow,  fog, 
have  no  sensible  power  to  obstruct 
sound.  (4)  The  sonnd  range  (of 
the  syren)  on  a  calm  day  varies  from 


two-and-a-half  to  sixteen-and-a- 
half  miles.  Some  notes  taken  from 
Professor  Tyndall's  report  on  his 
experiments  wiU  be  found  in  the 
Naut.  Mag.  for  1874,  pp.  4'i9,  seq. 
Sir  J.  Douglas,  in  his  evidence  be- 
fore the  committee  on  electrical 
communication  between  lightships 
and  the  shore,  1887,  states  that  the 
most  powerful  syren  under  certain 
conditions  is  not  reliable  beyond 
one  mile ;  and  that  hot  sun  is  bad 
for  sound.  He  also  states— a  fact 
often  doubted  in  Court — that  he 
can  teU  within  two  degrees  the  di- 
rection from  which  a  fog  signal  at 
sea  comes. 

(a)  See  per  Sir  J.  Hannen  in  ITie 
£lf/na,  4  Asp.  Mar.  Law  Cas.  640 ; 
TheZadok^^F.J).  114,  118. 
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insuring  safety  (S).  But  the  law  casts  upon  the  sliip- 
owner  the  duty  of  using  reasonable  care  to  ensure  that  his 
ship,  when  she  sails  and  while  she  is  under  way,  is  in  a 
condition  in  which  she  may  be  navigated  with  safety  to 
other  ships.  If  she  damages  another  ship  in  oonsequenoe 
of  the  giving  way  or  ineflBciency  of  her  gear  or  equipment, 
aprimd/acie  case  of  negligence  arises.  The  presumption 
of  negligence  may,  however,  be  rebutted  by  showing  that 
tbe  defect  was  latent,  that  reasonable  care  was  in  fact  used 
to  put  and  keep  her  in  good  condition,  or  that  the  giving 
way  of  the  gear  was  due  to  stress  of  weather  or  other 
unavoidable  cause  (c). 

In  these  cases  the  principle  of  Scott  v.  London  and  St. 
Kafherine^s  Dock  Co.  (d)  applies.  It  was  there  held  that 
"  where  the  thing"  (goods  suspended  over  the  pavement, 
which  fell  and  injured  the  plaintiff)  '^  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from 
want  of  care."  In  Moffatt  v.  Bateman  {e)^  it  was  held  that 
the  principle  of  Scott  v.  London  and  St.  Katherine^s  Dock 
Co,  did  not  enable  a  person,  who  was  injured  by  being 
thrown  out  of  a  vehicle,  to  recover  damages  without  affir- 
mative proof  of  negligence  on  the  part  of  the  defendant. 
"  There  is  nothing  more  usual  than  for  accidents  to  happen 

(b)  Infra,  p.  72.  (e)  L.  R.  3  P.  C.  116;  Manzoni 


(e)  Seep.  II,  above.  v.  Douglas,  6  Q.  B.  B.  145,  is 

(d)  ^  a.  &  C,   696 ;   JBf/rne  v.  very  similar  case.     The  qnestion 

Soodle,  2  H.  &  0.  722 ;   33  L.  J.  as  to  what  is  primA  facie  proof  of 

Ex.  13.    Of  the  former  case  Willes,  negligence  was  much  discussed  in 

J.,  Baid(L.  R.  2  G.  P.  11):  *< There  that  case,  and  also  in  Kearney  t. 

the  defendants  had  in  their  posses-  London,  Brighton  and  South  Coast 

sion,  and  under  their  control,  some-  JRail.  Co.,  L.  R.  5  Q.  £.  411 ;  ib,  6 

thing  which  was  dangerous  unless  Q.  B.  769 ;  39  L.  J.  Q.  B.  200 ;  ib. 

reasonable  precautions  were  taken  40  Q.  B.  285 ;  Daniel  v.  Metropolis 

to  prevent  injury  to  third  persons."  tan  Hail.  Co.,  L.  R.  3  0.  P.  216 ;  ib. 

It  would  seem  that  these  remarks  591 ;  ib.  5'K.  L.  45. 
apply  to  the  owners  of  ships. 
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in  driTuig  without  any  want  of  oare  or  skill  on  the  part  of 
the  driver";  and  therefore  no  primA  facie  presumption  of 
negligence  haying  been  raised  (this  was  the  opinion  of 
the  Privy  Council),  it  was  held  that  aflSrmative  evidence 
of  negligence  was  necessary.  In  this  case  the  kingbolt  of 
the  carriage,  being  defective,  had  broken,  whereupon  the 
horses  bolted,  and  the  plaintiff  was  thrown  out.  It  was 
proved  that  the  carriage  was  exanuned  by  a  blacksmith 
every  three  months ;  and  that  the  defendant,  the  owner, 
had  not  himself  examined  it  before  starting  on  the  day  of 
the  accident.  It  was  held  that  there  was  no  negligence 
on  the  part  of  the  owner  in  this  respect. 

A  vessel  under  way  in  the  daytime,  or  on  a  clear  night,  OolKaion  be- 
which  runs  into  another  at  anchor  or  stationary  in  the  ^a^w^^ 
water  is  primd  facie  in  fault.      And  although  a  ship  is  "^  another 
brought  up  in  an  improper  place,  another  running  into  her 
may  be  held  in  fault.     "  It  is  the  bounden  duty  of  a  vessel 
under  way,  whether  the  vessel  at  anchor  be  properly  or 
improperly  anchored,  to  avoid,  if  it  be  possible,  with  safety 
to  herself,  any  collision  whatever"  (/). 

In  The  Indus  (g),  a  case  of  collision  between  a  steamship 
under  way  and  a  lightship,  the  only  evidence  on  behalf  of 
the  lightship  being  that  the  collision  happened  without 
negligence  on  her  part,  it  was  suggested  on  behalf  of  the 
steamship  that  that  evidence  was  consistent,  inter  alia,  with 
a  case  of  inevitable  accident,  and  that  the  collision  might 
have  been  caused  by  her  steam-steering  gear  failing  to  act ; 
but,  in  the  absence  of  evidence  that  this  actually  occurred, 
it  was  held  by  the  Court  of  Appeal  that  there  was  a  primd 
facie  case  of  negligence  against  the  steamship  which  had 
not  been  displaced,  and  accordingly  that  she  was  in  fault. 

Even  if  a  ship  is  brought  up  in  the  fairway  of  a  public 
navigable  channel,  so  as  to  create  a  nuisance,  a  vessel  which 

{/)  Fer  Dr.  Lnshington  in  The  v.  Ze  Neve,  2  Shaw's  (Sootoh)  App. 

Batavier,  2  W.  Bob.  407 ;  The  Dura,  Cas.  395. 
1  Prifcch.  Ad.  Dig.  3rd  ed.  289  \  The  (^)  12  P.  D.  46. 

Marcia  TribeUy  2  Spragpoie,  17 ;  May 
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by  ordinary  oare  ootild  have  passed  dear  mil  be  held  in 
fault  for  a  collision  with  her  (A). 

It  would  seem  that  a  vessel  being  launched  and  goin^ 
into  collision  with  another  at  anchor  in  the  wake  of  the 
launching  ways  must  be  in  fault.  But  in  The  Cachapool{l) , 
where  the  ship  at  anchor  had  obstinately  refused  to  be 
towed  out  of  the  way,  she  was  held  to  be  solely  to 
blame. 

Where  a  sailing  ship  was  lost  with  all  hands  in  a  colli- 
sion with  a  steamship,  the  steamship  was  held  in  fault 
upon  the  facts  stated  in  her  own  pleadings,  and  with  no 
further  proof  on  the  part  of  the  sailing  ship  than  the 
evidence  of  a  person  on  board  a  third  ship  who  had  seen 
the  sailing  ship's  lights  burning  some  time  before  the 
collision  (A). 

It  is  not  enough  to  prove  that  the  other  ship  omitted  to 
do  something  that  would  have  prevented  the  ooUision,  or 
that  she  did  something  without  which  the  collision  would 
not  have  occurred.  It  must  be  proved  that  the  omission 
or  act  complained  of  was  negligent.  If  the  plaintiff  ship 
has  herself  infringed  the  Eegulations,  or  has  been  guilty 
of  negligence  which  might  have  contributed  to  the  colli- 
sion, the  burden  is  on  her  to  show  that  the  collision  was 
not  caused  entirely  by  her  own  fault. 
Bmddn  of  When  one  ship  alleges  want  of  lights  or  of  a  proper 

TOc^wlyia    ^^^^  ^^*»  ^^  insufficient  moorings,  or  any  such  negligence 


theknowiedge  on  board  the  other  as  it  is  impossible  or  difficult  for  her  to 
oharg^.  prove  by  direct  evidence,  the  burden  is  on  the  latter,  as  it 
is  peculiarly  in  her  power,  to  prove  that  her  lights  were 
sufficient,  or  that  there  was  no  such  negligence  (/).     '^  The 

(A)  This  seems  to  follow  from  highway  on  land,  see  Earrit  v. 

the  decision  in  Mayor,  ^.  of  Col"  MMt,  3  Ex.  D.  268 ;  Wilkint  ▼. 

chetUr  T.  Brooke,  7  Q.  B.  339.    As  Day,  12  Q.  B.  D.  110. 
to  the  right  to  Ining  up  in  a  puhlio  (»)  7  P.  D.  217. 

naTigable  channel,  see  Anonymous  {k)  The  Aleppo,  35  L.  J.  Ad.  9. 

Case,  1  Campb.  616,  note.    As  to  (l)  The  Swanland,  2  Sp.  E.  &  A. 

the  liability  for  damages  oansed  107;    The   John   Harley  and  jHW 

by  an  unlawful  obstruction  of  a  William  Tell,  13  L.  T.  N.  S.  413. 


Digitized  by 


Google 


PROOF  OF  NEGLIGENCE.  37 

burden  of  proof  should  under  all  oircumstanoes  be  thrown 
on  those  who  have  a  peculiar  knowledge  of  the  subject  and 
peculiar  means  of  proving  it  which  do  not  belong  to  the 
other  party  "  (m). 

A  ship  that  negligently  compels  another  to  alter  her  Shipnegli- 
course,  and  to  go  into  collision  with  a  third  ship,  or  to  put  f^  i^°to"' 
herself  ashore,  and  thereby  suffer  damage,  is  liable,  both  another 
at  law  and  in  Admiralty,  to  the  injured  ship,  and  also  to  wr^gdoer  is 
the  third  ship,  if  she  suffers  loss ;    and  not  the  less  so  °^^®'^'®^  "^ 
because  she  is  not  herself  in  collision  (n). 

If  any  of  the  innumerable  acts  and  omissions  which  cause  Specific  acts 
oollifflon  have  been  the  subject  of  decision  in  the  courts  <>*  »©fi^%eiice. 
with  reference  to  the  question  of  negligence.  Infringement 
of  the  Regulations  for  preventing  collisions  at  sea,  careless- 
ness, want  of  look  out,  and  disregard  of  the  practice  of 
seamen,  and  of  the  ordinary  rules  of  seamanship,  are 
amongst  the  most  frequent  instances  of  negligence  causing 
collision.  The  cases  dealing  with  specific  acts  of  negli- 
gence, both  infringement  of  the  Begulations  for  preventing 
collisions  at  sea,  and  neglect  of  the  ordinary  practice  of 
seamen,  are  considered  in  a  subsequent  Chapter  (Chapter 
XIV.) ;  the  cases  as  to  the  ordinary  practice  of  seamen 
being  collected  under  Art.  24,  which  expressly  refers  to  the 
necessity  of  observing  such  rules  of  seamanship. 

(m)  The  Sufonland,  2  Sp.  A.  &  E.      Indtutrie,  L.  B.  3  A.  &  £.  803 ; 
107,  109.  The  Batavier,  1  Sp.  E.  &  A.  378 ;  9 

(n)  ne  Si*ter$,  1  P.  D.  117;  The      Moo.  P.  C.  0.  286. 
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CHAPTER  n. 

STATUTORY  PRESUMPTION  OP  FAULT. 

Statutory  It  has  been  already  stated  that  under  certain  droum- 
oflSS^S^^  stances  an  arbitrary  rule  of  law  requires  the  courts  to  hold 
oa8e  of  in-  a  ship  in  fault  for  collision,  although  no  negligence  on  her 
the  l^ula-  part  contributing  to  the  collision  is  proved.  And  it  will 
tions.  y^  g^^jj  below  that  this  rule  applies,  not  only  where  negli- 

gence is  not  proved,  but  where  it  did  not  exist,  and  where 
those  in  charge  of  the  ship  were,  as  regards  negligence, 
absolutely  free  from  blame.  The  circumstances  which 
bring  this  stringent,  not  to  say  harsh,  enactment  into 
operation,  are  as  follows : — First,  where,  on  the  part  of 
the  ship  sued,  there  has  been  an  infringement  of  any  of 
the  Statutory  Eegulations  for  Preventing  ColliBions  at  Sea, 
which  might  by  possibility  have  contributed  to  the  colli- 
sion ;  and,  secondly,  where  the  ship  sued  did  not  stand  by 
to  assist  the  other  with  which  she  had  been  in  collision. 
The  decisions  upon  the  first  of  these  enactments  are  so 
much  more  numerous  and  important  than  those  illustrating 
the  second,  that  it  will  be  convenient  to  reverse  the  order 
in  which  they  occur  in  the  statute  (36  &  37  Vict.  o.  85, 
ss.  16, 17),  and  to  consider  the  section  of  the  Act  (sect.  17) 
relating  to  infringement  of  the  Regulations  before  that 
(sect.  16)  which  deals  with  failure  to  stand  by. 

36  &  37  Vict  By  36  &  37  Vict.  o.  85,  s.  17,  it  is  enacted  as  follows : — 
0.  86,  8.  17. 

''  If,  in  any  case  of  collision,  it  is  proved  to  the  Court  before 
which  the  case  is  tried  that  any  of  the  Begulations  for  pre- 
venting collision  contained  in  or  made  under  the  Merchant 
Shipping  Acts,  1854  to  1873,  has  been  infringed,  the  ship  by 


Digitized  by 


Google 


HISTOEY  OP  LEGISLATION. 


39 


wluch  such  Beg^lation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  depcurture  from 
the  Begulation  necessary." 

To  understand  the  effect  of  this  enactment  it  will  be 
necessary  to  refer  to  previous  legislation  upon  the  subject. 
By  14  &  15  Vict.  o.  79,  s.  28,  and  afterwards  by  17  &  18 
Vict.  c.  104,  s.  298,  it  was  enacted,  in  effect,  that  if  a 
collision  was  occasioned  by  the  non-observance  of  any  of 
the  rules  as  to  lights  or  navigation  contained  in  or  made 
under  those  Acts,  the  owner  of  the  ship  by  which  the  rule 
was  infringed  should  recover  no  damages  for  injury  to  his 
ship,  unless  it  was  proved  that  the  departure  from  the  rule 
was  necessary  (a).  The  effect  of  these  enactments  was  to 
abrogate  the  rule  of  the  Admiralty,  that  a  wrong-doing 
vessel  shall  recover  half  her  loss  if  the  other  ship  is  also 
in  fault,  in  the  case  of  a  vessel  which  had  unnecessarily 
infringed  the  statutory  rules.  In  each  case  the  question 
had  to  be  tried  whether  the  infringement  was  negligence 
contributing  to  the  collision.  In  Tuffy.  Warman  {h)  and 
other  cases  {c)  it  was  held,  upon  the  construction  of  these 


History  of 
legiHlation 
upon  the 
subject  of 
infringement 
of  statutory 
rules  of 
navigation. 


(a)  The  sections  ran  as  follows : 
— U  &  16  Vict.  c.  79,  s.  28:  "If 
in  any  case  of  collision  between 
two  or  more  vessels  it  appear  that 
Budi  collision  was  occasioned  by 
the  non-observance  of  either  of  the 
foregoing  rules  with  respect  to  the 
paesinff  of  steamers,  or  '^  (the  rules 
as  to  udps'  lights  made  under  the 
powers  of  the  Act)  .  .  .  "the 
owner  of  the  vessel  by  which  any 
such  rule  has  been  infringed,  shall 
not  he  entitled  to  recover  any  re- 
compense whatever  for  any  damage 
sustained  by  such  vessel  in  such 
collision,  unless  it  appears  to  the 
Court  before  which  the  case  is  tried 
that  the  circumstances  of  the  case 
were  such  as  to  justify  a  departure 
tsxsm  the  rule,"  &c.  The  subse- 
quent Act,  17  &  18  Vict.  c.  104, 
B.  298,  was  as  follows:— "If  in 


any  case  of  collision  it  appears  to 
the  Court  before  which  the  case  is 
tried  that  such  collision  was  occa- 
sioned by  the  non-observance  of 
any  rule,  &c.  .  .  .  the  owner  of 
the  ship  by  which  such  rule  has 
been  infringed  shall  not  be  entitled 
to  recover  anv  recompense  what- 
ever for  any  damage  sustained  by 
such  ship  in  such  colUsion,  unless 
it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circumstances 
of  the  case  made  a  departure  from 
the  rule  necessary."  Under  the 
latter  Act,  The  Juliana,  Sw.  20, 
was  decided. 

(b)  2  0.  B.  N.  S.  740 ;  6  0.  B. 
K.  S.  673. 

{e)  Morrison  v.  General  Steam 
Navigation  Co.,  8  Ex.  733 ;  The  Vivid, 
10  Moo.  P.  C.  0.  472;  The  Alittal, 
1  Sp.  96  ;    The  Telegraph,  ib,  427. 
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enactments,  that  though  the  plaintiff  had  infringed  the 
Begulations,  and  by  his  negligence  had  brought  the  ships 
into  danger,  yet  if  the  defendant  could  by  reasonable  care 
have  avoided  the  collision,  the  plaintiff  could  recover. 
Where  one  ship.  A.,  was  in  fault  for  not  keeping  a  look 
out,  and  the  other,  B.,  was  in  fault  for  infringing  the 
statutory  rule,  it  was  held  that  A.  could  recover  half  her 
loss,  and  that  B.  could  recover  nothing  (e;^.  But  it  was 
held  that  sect.  298  did  not  prevent  the  owner  of  cargo  on 
board  a  ship  infringing  the  statutory  nde  from  recovering 
half  his  loss  (e).  The  effect  of  these  enactments,  so  far  as 
they  abrogated  the  Admiralty  rule  of  division  of  loss,  was 
probably  not  apprehended  by  the  legislature  (/). 

The  next  alteration  in  the  law  was  made  by  25  &  26 
Yict.  c.  63,  s.  29  (^).  The  effect  of  this  enactment  was  to 
restore  the  Admiralty  rule  as  to  the  division  of  damages 
where  both  ships  are  in  fault,  and  a  vessel  guilty  of  an 
infringement  of  the  Statutory  Begulations  was  enabled  to 
recover  in  the  Admiralty  Court  (as  she  could  previously  to 
14  &  15  Yict.  c.  79)  half  her  loss  against  a  defendant 
vessel  which  was  also  in  fault.  The  question  whether  a 
ship  which  had  infringed  a  regulation  applicable  to  the 
case  was  guilty  of  negligence  contributing  to  the  collision 
had  still  to  be  tried  in  every  case  (h). 

The  application  of  the  doctrine  in  Tuf  v.  Warman 
prevented  the  above  statutes  from  having  the  effect  desired 

See  also  The  Juliana^  Sw.  2(i;  The  be  in  fault,  unless  it  is  shown  to  the 

Fairyy   1  Sp.  E.   &  A.  298  ;    The  satisfaction  of  the  Court  that  the 

Warufelly  1  Sp.  E.  &  A.  271.  circumstanoes  of  the  case  made  a 

(<Q  The  Aurora^  JjXH^,  ZTl ,  departure  from  the  rule  necessary." 

\e)  The  Milan,  Lush.  388.  The  woiding  of  this  section  seems 

(/)  The  Staanland,  2  Sp.  E.  &  A.  to  have  been  suggested  by  a  passage 

110.  in  the  j  udgment  of  Gockbum,C.f., 

(^)  **If  in  any  case  of  collision  in  Tufy.  Warman,  ubi  supra. 
it  appears  to    the    Court    before  (A)  Under  thisAot  the  following 

which  the  case  is  tried  that  such  cases  were  decided'S^^  Fenham, 

collision  was  occasioned  by  the  non-  L.  R.  3  P.  C.  2 1 2 ;  TheJ^ainvUief 

observance  of  any  Regulation  made  L.  R.  6  P.  C.  316 ;  The  Fak^ine,  13 

by  or  in  pursuance  of  this  Act,  the  W.  R.   Ill  ;    The  Pyrue  adl  The 

ship  by  which  such  Regulation  has  Smalee,  Holt,  40 ;  The  FennsyMia, 

be^  infringed  shall  be  deemed  to  infra,  p.  64. 


Digitized  by 


Google 


HISTORY  OF  LEGISLATION. 


41 


hy  those  who  framed  them.  Attention  appears  to  have 
been  called  to  the  subject  by  the  decision  in  The  Fenham  (i) ; 
and  36  &  37  Vict.  c.  86,  s.  17,  the  enactment  now  in  force, 
was  passed  in  consequence.  The  change  in  the  language 
of  this  enactment  was  made  with  the  following  objects : — 
First,  to  take  away  the  ratio  decidendi  in  Tuff  v.  Wamian; 
secondly,  to  render  it  unnecessary  to  have  resort  to  an 
artificial  rule  as  to  the  inference  to  be  drawn  from  evi- 
dence (Ar) ;  thirdly,  to  enable  the  courts  to  adjudicate  upon 
collision  cases  without  the  necessity  of  determining  upon 
conflicting  evidence  the  question  of  fact,  (often  a  nice  one,) 
whether  or  no  an  infringement  of  a  Statutory  Regulation, 
applicable  to  the  case,  and  that  might  by  possibility  have 
contributed  to  the  collision,  did,  in  fact,  contribute  to  the 
collision  (/) ;  and,  lastly,  to  increase  the  stringency  of  the 
Regulations  (m).  The  statute,  therefore,  imposes  on  a 
vessel  that  has  infringed  a  Regulation  which  is  primd  facie 
applicable  to  the  case,  the  burden  of  proving,  not  only  that 
such  infringement  did  not,  but  that  it  could  not,  by  possi- 
biliiy,  have  contributed  to  the  collision  (n),  and  it  is  the 


(i)  See  per  Lord  Blackburn  in 
The  Khedive,  5  App.  Gas.  876,  892; 
and  perhaps  by  The  Bougainville 
and  The  J.  C.  Steveneon,  L.  B.  6 
P.  C.  316  (1872,  1873). 

(k)  As  in  The  Fenham,  L.  B.  3 
P.  C.  212.  These  two  reasons  for 
the  alteration  in  the  law  are  given 
hj  Lord  Blackburn  in  The  Khedive, 
5  App.  Cha.  893. 

(/)  The  Fanny  M.  Carvill,  13  App. 
Gas.  455,  note ;  2  Asp.  Har.  Law 
Gas.  565  ;  in  Court  below,  ib,  478 ; 
L.  B.  4  A.  &  E.  417,  422 ;  cited  by 
Lord  Blackburn  in  The  Khedive,  5 
App.  Gas.  876,  893 ;  approved  and 
followed  by  the  Privy  Gounoil  in 
The  Lapwing,  7  App.  Gas.  612 ;  The 
Hibemia,  2  Asp.  Mar.  Law  Gas. 
454. 

(m)  Per  Lord  Watson,  The  Khe- 
dive, 5  App.  Gas.  876,  901. 

(n)  In  Canada  the  course  of  legis- 
lation npon  this  subject  has  fol- 


lowed that  of  England.  31  Vict, 
c.  58,  s.  6  (Canada)  was  to  the  same 
effect  as  17  &  18  Vict.  c.  104,  s.  298, 
and  in  The  Eliza  Keith  and  The 
Langshaw,  3  Quebec,  L.  B.  143,  it 
was  held  that  a  ship  that  had  in- 
fringed the  Canadian  statutory 
rules  could  recover  nothing,  though 
the  other  ship  was  also  in  fault ; 
but  that  the  cargpo- owner  could 
recover  half  his  loss;  cf.  The  Milan, 
ubi  eupja.  See  also  the  following 
Canadian  cases: — The  Aurora,  2 
Stuart's  V.  Ad.  Bep.  62;  The 
Arabian,  ib,  73 ;  The  Germany,  ib. 
168;  The  Quebec  and  The  Charles 
Chaloner,  19  Low.  Canada  Jurist, 
197.  The  subsequent  Canadian 
statute  43  Vict.  c.  29  (following 
the  English  Act  25  &  26  Vict.  c.  63), 
restores  the  Admiralty  rule  as  to 
division  of  loss  where  the  statutory 
rules  are  infringed. 
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duty  of  the  Court  to  inquire  into  the  facts,  in  order  to 
ascertain  whether  the  infringement  oould  possibly  have 
contributed  to  the  collision  (o). 
Gases  decided       In  the  following  oase  it  was  held  that  the  infringement 
^^wluL    ^^  *  Regulation  clearly  applicable  to  the  case  did  not,  under 
*w«».  sect.  17,  prevent  the  vessel  guilty  of  the  infringement  from 

recovering,  because  the  infringement  could  not  by  possi- 
bility have  contributed  to  the  collision.  VEtoile  was  a 
French  trawler,  close-hauled  on  the  port  tack,  just  going 
to  shoot  her  nets,  and  going  two  or  three  knots.  The  night 
being  fairly  clear.  The  Englishman^  an  English  sailing 
vessel,  was  seen  coming  towards  her  with  the  wind  free. 
VEtoik  had  a  bright  light  at  her  masthead.  Her  side 
lights  were  waved  by  hand  on  deck,  but  failed  to  attract 
the  other  ship's  notice.  Tlie  Englishman  came  on  and 
struck  VEtoile  on  the  port  side.  On  the  part  of  The  Eng- 
lishman it  was  alleged  that  nothing  was  seen  or  heard  of 
VEtoile  until  she  struck  her.  It  was  held  by  the  Admi- 
ralty Court  that  there  was  no  look-out  on  board  The 
Englishman^  and  that  the  absence  of  lights  on  board 
L'Etoile  could  not  have  contributed  to  the  collision ;  that 
sect.  17,  therefore,  did  not  apply,  and  The  Englishman  was 
solely  in  fault  (p). 

The  Fanny  M.  Carvill  was  before  the  Court  in  The 
Englishman^  and  the  decision  in  the  latter  case  was  expressly 
stated  by  the  Court  to  be  in  conformity  with  that  of  the 
Privy  Council.  It  appears  to  have  been  considered  by  the 
Court  that  the  admission  by  The  Englishman  that  nothing 
was  seen  of  VEtoile  until  the  moment  of  the  collision  was 
equivalent  to  an  admission  that  the  absence  of  side-lights 
on  board  the  latter  could  not,  by  possibility,  have  contri- 
buted to  the  accident. 

In  The  Lapwing  (^),  a  steamship  under  way  was  held  in 

(o)  The  Duke  of  BuccUugh,  15  P.  [p)  The  JSngliahnum,  3  P.  D.  18  ; 

D.  86  ;  ITteEermod,  62  L.  T.  N.  S.       see  The  Chuean,  6  Asp.  M.  O.  476. 
670.  {q)  7  App.  Gas.  612. 
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fault  under  sect.  17  for  having,  some  four  minutes  or  more 
before  the  ooUicdon,  hauled  down  her  masthead  light, 
although  her  side  light  was  seen  by  the  other  vessel  for 
some  time  before  the  ooUision. 

In  The  Inibro  (r),  a  sailing  ship  lying  becalmed,  and 
nearly  broadside  on  to  a  steamship  coming  up  channel,  was 
held  in  fault,  under  sect.  17,  because  she  had  a  white  light 
lashed  to  her  taffrail,  and  visible  to  an  approaching  steam- 
ship. 

In  The  Main  («)  a  sailing  ship  was  held  in  fault  under 
the  same  section  for  not  exhibiting  a  stern  light  to  an 
overtaking  steamship. 

In  The  Tolka  {t)  a  schooner  was  held  in  fault  under  the 
same  section  because,  being  at  anchor  with  her  mainsail 
scandalized  (half  lowered),  her  riding  Hght  might  possibly 
have  been  hidden  from  the  steamship  that  fouled  her. 

Where  a  Regulation  which  is  material  to  the  case  is 
proved  to  have  been  infringed,  as,  for  example,  where  one 
of  the  lights  of  the  ship  sued,  which  was  open  to  the  other 
ship,  is  proved  to  have  been  insufficient  to  satisfy  the 
statute  {u)y  the  onus  is  on  the  ship  carrying  the  improper 
light  to  show,  if  she  can,  that  the  departure  from  the 
Begulations  was  necessary  {x).  In  the  absence  of  such 
proof  she  will  be  held  to  be  within  the  penalty  of 
sect.  17  (y).  If  she  alleges  the  other  ship  to  be  also  in 
fault,  it  lies  on  her  to  prove,  if  she  can,  that  it  was  not  her 
fault  alone  that  caused  the  collision  (z). 

A  vessel  {a)  sailing  from  Dieppe  some  days  before  the 
Begulations  of  1880  came  into  force  was,  under  sect.  17, 

(r)  14  P.  D.  78.  Emery  v.  Cichero,  9  App.  Gas.  136 ; 

(«)  11  P.  D.  132.  The  Vera  Cruz,  9  P.  D.  88,  infra, 

{t)  Ad.  Div.  14ih  Dec.  1886.  p.  44 ;  and  infra,  pp.  44—46,  as  to 

(«)  The  Duke  of  Buecleugh,  16  P.  ships  in  fanlt,  under  sect.  17,  for 

B.  86.  ixnproper  lights.    The  Fenham,  L.  B. 

(x)  The  Memnon,  59  L.  T.  N.  S.  3  P.  G.  212,  is  a  similar  case  under 

289 ;  62  t^.  84  ;  see  en>.  per  Lord  25  &  26  Vict.  c.  63,  s.  29. 

Henohell,  at  p.  85,  i^fra,  p.  53.  [z)  The  ArkUno,  9  App.  Gas.  136. 

(y)  See    The   Hibemxo,   2   Asp.  \a)  The     Faneewitz,     wmble,     a 

Mu.  Law  Gas.  454  ;  The  Arkkw^  foreign  ship. 
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held  in  fault  for  a  collision,  because  she  was  not  sounding 
and  was  not  provided  with  a  mechanical  fog-horn.  There 
was  no  proof  that  a  mechanical  horn  could  not  have  been 
procured  at  the  port  firom  which  she  sailed  (6).  But  where 
a  foreign  ship  came  into  the  Mersey  without  having  on 
board  a  second  riding  light,  as  required  by  the  Mersey 
Eules  (c)^  and  a  collision  occurred  before  the  master,  who 
had  gone  ashore  to  get  one,  had  returned  to  the  ship,  it 
was  held  that  the  circumstances  made  a  departure  from 
the  Eegulations  necessary  within  the  meaning  of  36  &  37 
Vict.  c.  85,  s.  17  (d). 
The  Duke  of  The  Vandalia,  a  full  rigged  ship,  close  hauled  upon 
"^^^  '  the  starboard  tack,  and  heading  E.  f  S.,  was  run  into 
on  her  port  side  in  the  English  Channel  by  The  Duke  of 
Buccleugh  steamship,  outward  bound.  The  port  light  of 
The  Vandalia  was  so  fixed  as  to  be  partially  obscured  by 
her  foresail  to  an  observer  right  ahead,  but  so  as  not  to  be 
obscured  at  all  to  an  observer  one-and-a-half  points  on  her 
port  bow.  Butt,  J.,  considering  that  the  Fanny  M.  CatTill 
precluded  him  from  going  into  nice  questions  of  fact,  held, 
without  deciding  anything  as  to  the  relative  positions  of 
the  two  ships  before  the  collision,  that  The  Vandalia  was  in 
fault  under  s.  17.  The  Court  of  Appeal  reversed  this 
decision,  holding  that  the  Court  must  decide  whether  the 
admitted  infringement  of  Art.  6  could  possibly  have  con- 
tributed to  the  collision;  and  that  The  Duke  of  Bucckvgh 
never  was  a-head  of  The  Vandalia^  or  in  such  a  position 
that  The  Vandalia^s  light  could  have  been  in  any  way 
obscured  to  her.  Lord  Esher,  M.E.,  pointed  out  that  The 
Fanny  M,  Carvill  did  not  preclude  the  Court  from  going 
into  the  question  of  fact  as  to  the  relative  courses  and 
positions  of  the  ships  before  the  collision ;  the  effect  of  that 
case  was  merely  to  throw  upon  the  ship,  by  which  the 


'b)  The  Love  Bird,  6  P.  B.  80.  (<n  The  Cahfpeo  and  The  Miuie- 

[e)  See  p.  670,  below.  8ipp%,  Ad.  Gt.  7th,  t^,  and  9Ui 

Maroh,  1878 ;  Mitch.  1J(ar.  Bog. 
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Eegulations  were  infringed,  the  burden  of  proving  that  the 
infringement  oould  not  have  contributed  to  the  collision. 
That  burden,  in  the  case  before  them,  The  Vandalia  dis- 
charged {e). 

In  The  Bredalbatie  (/)  a  brig  was  being  overtaken  by  a 
^l"^gg^  ship.  The  brig  did  not  show  astern  either  a 
white  light,  or  a  flare,  in  compliance  with  Art  11,  but  her 
binnacle  light  was  visible  over  her  stem.  It  was  held  by 
Sir  B.  Phillimore  that  the  infringemeni;  of  Art.  11  could 
not  by  possibility  have  contributed  to  the  collision,  and 
that  the  brig  was  not  in  fault  under  sect.  17.  There  is 
some  difficulty  in  reconciling  this  decision  with  the  cases 
above  cited.  The  collision  appears  to  have  been  partly 
caused  by  the  crippled  condition  of  the  ship  owing  to  some 
of  her  canvas  being  carried  away ;  perhaps  for  that  reason 
the  absence  of  the  stem  light  may  have  been  considered 
immaterial. 

Hegulations  in  force  in  the  Mersey  sea  channels  {g) 
require  two  riding  lights  to  be  exhibited,  the  forward,  or 
bow  light,  not  more  than  20  feet  above  the  ship's  hull, 
and  the  after  one  at  double  the  height  of  the  former.  A 
vessel  was  held  in  fault  under  sect.  17  because  her  after 
light  was,  at  most,  18  feet  above  the  deck,  whilst  the 
forward  light  was  12  feet  above  the  deck,  and  another 
vessel  because  both  her  lights  were  nearly  the  same  height, 
about  20  to  22  feet  above  the  deck  (A). 

The  cases  above  cited  show  that  the  words  of  sect.  17,  The  Re^ila- 
"  any  of  the  Eegulations,"  are  not  to  be  construed  literally ;  ^ri^^^  " 
that  it  is  not  an  infringement  of  any  Regulation  that  will  muat  be  one 
bring  the  section  into  operation,  but  only  an  infringement  the  caae. 
of  a  Uegulation  "  which  was  in  the  circumstances  applic- 


{e)  The  Duke  of  Bucehugh,   16  (A)  TA*  F^-a  CVt«  (No.  1),  9  P.  D. 

P.  D.  86.  88.    This  case  was  reversed  upon 

(/)  7  P.  B.  186.  anotjher  point,  9  P.   D.   96 ;    The 

is)  Under  37  &  38  Vict.  c.  62.  Hertnod,  62  L.  T.  N.  S.  670. 
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able"  {{).  In  The  Fanny  M.  Cai^ill  (supra)  it  waa  held 
that  The  Peru  was  not  in  fault  under  sect.  17  because  her 
screens  were  seven  inches  short  of  the  statutory  length 
(three  feet),  it  being  clear  that  her  lights  were  not  in  fact 
seen  across  her  bow. 

A  Regulation  such  as  Art.  18,  of  which  the  object  is  not 
only  to  prevent  collision  but  to  minimise  its  effects  (A-), 
may,  it  seems,  be  infringed  after  the  collision  becomes 
inevitable,  or  where  it  is  from  the  first  inevitable.     For 
such  an  infringement  the  ship  would  probably  be  "  deemed 
to  be  in  fault "  under  sect.  17,  though  ex  hypothesi  it  could 
not  have  contributed  to  the  collision. 
Infringement,      A  more  difficult  question  is — What  is  such  an  infringe- 
i^bring^*  ment  of  a  Regulation  as  will  bring  a  ship  within  the 
flhip  within      penalty  of  sect.  17  ?    In  a  case  imder  17  &  18  Yict. 
B.  itT  c.   104,  it  was  doubted  whether  the  disabling  or  penal 

section  (sect.  298)  of  that  Act  applied  where  the  helm  was 
ported  a  little,  but  not  sufficiently  to  avert  collision  (/). 
Under  the  present  enactment  it  could  scarcely  be  con- 
tended that  an  insufficient  alteration  of  the  helm,  or  an 
infringement,  even  to  the  smallest  extent,  of  one  of  the 
steering  rules  which  was  applicable  to  the  case  could  not, 
by  possibility,  have  contributed  to  the  collision  (m).     In 
such  a  case  sect.  17  would,  as  pointed  out  by  Lord  Black- 
bum  in   The    Voorwaarts  and   The  Khedive  {n)^  exclude 
the  application  of  the  weU-known  doctrine  of  Davies  v. 
Mann  (o),  which  was  applied  in  Tuff\,  Warnian  (p). 
A  Regulation      But  a  Regulation  is  not  infringed  within  the  meaning  of 
fringed  until    BCct.  17  if  those  in  charge  of  the  vessel  did  not  in  fact 
there  is  an       t^ow,  and  could  uot,  without  more  than  ordinary  ekilL 

opportunity  '  '  "^  ' 

(i)  Fer  Lord  Watson,  The  Voor-      App.  Oaa.  37,  41 ;  see  infra,  p.  64. 
waartt  and  The  Khedive,   6  App.  (n)  5  App.  Cas.  876,  892. 


Cas.  876,  901.  (0)  10  M.  &  W.  646. 

(A)  See  ;;*r  Lord  Watson,  6  App.  {p)Ubi    supra, 

las.  903,  904.  per  Butt,  J.,  in  2 

(0  The  Bothnia,  Lush.  62.  P.  D.  88,  94,  as  U 

(m)  See  The  Arratoon  Apear,  16  of  Daviee  t.  Mann 
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care,  and  nerve,  have  known,  that  the  Eegulation  had  of  TOmplying 

come  into  operation.    If  hy  a  wrong  manceuvre  one  veBsel 

suddenly  causes  risk  of  collision  to  another,  the  latter  will 

not  be  held  in  fault  under  sect.  17  unless  there  is  time  for 

those  in  charge  of  her,  being  seamen  of  ordinary  care, 

skiU,  and  nerve  to  appreciate  the  situation,  and  unless  also 

there  is  opportunity  for  them  to  comply  with  the  Begula- 

tion.     "  When  a  sudden  change  of  circumstances  takes 

place,  which  brings  a  Begulation  into  operation,  though 

the  thing  prescribed  by  the  Eegulation  is  not  done  by  the 

person  in  charge,  yet  the  Eegulation  can  hardly  be  said  to 

be  infringed  by  him,  tiU  he  knows,  or  ought  to  have 

known,  and  but  for  his  negligence  would  have  known,  of 

the  change  of  circumstances"  (§').     So  in  The  Theodore 

M,  Rand  (r),  it  was  held  that  sect.  17  did  not  apply  where 

the  fact  of  a  particular  Eegulation  being  applicable  could 

not  with  ordinary  care  have  been  known. 

But  this  doctrine  must  be  applied  with  caution,  for  in 
the  same  case  in  which  the  above  dictum  of  Lord  Black- 
bum  occurs,  the  House  of  Lords  held  that  there  may  be  an 
infringement  of  the  Eegulations  within  the  meaning  of 
sect.  17,  although  those  in  charge  of  the  ship  do  all  that 
could  be  expected  of  seamen  of  ordinary  skill  and  nerve, 
and  although  they  have  been  guilty  of  no  act  which  at 
common  law,  and  apart  from  sect.  17,  would  amount  to 
negligence. 

The  circumstances  in  this  case.  The  Voorwaarts  and  The  ^^  ^<^- 
Khedive{s)^  were  as  follows:  —  The  two  vessels,   ocean  TheKhed'm. 
steamships  of  3,000  and  3,740  tons  respectively,  were  ap- 
proaching each  other  at  night  without  risk  of  collision 
on  nearly  opposite  and  parallel  courses,  the  green  light  of 

(q)  Per    Lard  Blackburn,    The  1887,  was  decided  by  Sir  J.  Han- 

Voorwaarts  and  The  Khedive^  6  App.  nen  in  accordance  with  these  cases. 

Gas.  876,  894;  The  Emmy  Haase,  (r)  12  App.  Cas.  247.     See  also 

9  P.  B.  81.     Ci.per  Brett,  M.  B.,  per  Lord  HerscheU  in  The  Memnon, 

in  The  Beryl,  9  P.  D.   137.     The  62  L.  T.  N.  S.  84,  85. 

Elphin$i(me,  Ad.  Div.  27th  Hay,  («)  6  App.  Cas.  876. 
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The  Foot-  eadi  being  visible  to  tlie  other  on  her  starboard  bow.  At 
The  Xhediv0.  this  time  both  vessels  were  going  at  full  speed.  When 
the  vessels  were  somewhat  less  than  a  mile  apart  The 
Voortcaarts  ported  and  showed  her  red  light  to  The  Khedive, 
This  was  a  wrong  manoeuvre,  and  caused  risk  of  collision. 
Thereupon  the  captain  of  The  Khedive j  without  easing  his 
engines,  put  his  helm  hard-a-starboard,  and  at  the  same 
moment  gave  the  order  to  stand  by  the  engines.  One 
minute  and  a  half  afterwards  he  put  his  engines  fuU  speed 
astern.  The  collision  occurred  a  minute  and  a  half  after 
this.  The  engines  at  the  moment  of  the  collision  were 
going  full  speed  astern.  They  ought  to  have  been 
stopped  and  reversed  as  soon  as  the  red  light  of  The 
Voortcaarts  appeared,  at  the  moment  when  the  order  to 
put  The  Khedice^s  helm  hard-a-starboard  was  given.  The 
absolutely  right  manoeuvre  was  therefore  not  adopted  by 
The  Khedive^  and  it  was  held  by  the  House  of  Lords 
(Lords  Blackburn,  Watson,  and  Hatherley)  that  Art.  16 
(of  the  Eegulations  of  1863)  having  been  infringed  with- 
out necessity,  The  Khedive  was  in  fault  under  sect.  17.  In 
the  Court  of  Appeal  it  had  been  held  that  though  the 
captain  of  The  Khedive  was  wrong  in  not  stopping  and 
reversing  at  the  moment  when  The  VoortcaarU^  red  light 
was  seen,  yet  that  his  error  did  not  prove  him  to  be  defi- 
cient in  ordinary  care,  skill,  or  nerve,  and  that,  therefore, 
the  collision  not  having  been  caused  by  negligence  of 
those  on  board  The  KJiedivCj  the  owners  of  The  VoorwaarU 
were  alone  liable.  In  the  House  of  Lords  it  was  held  that, 
The  Khedive  having  been  within  the  operation  of  Art.  16, 
and  not  within  the  exceptions  of  Art.  19,  or  within  the 
exception  of  the  concluding  words  of  sect.  17,  she  was  by 
the  words  of  that  section  to  be  deemed  to  be  in  fault,  and 
that  the  question  whether  or  no  her  captain  had  been  ia 
fact  guilty  of  negligence  was  immaterial.  The  VoorwaarUy 
which  by  porting  had  brought  about  risk  of  collision  in  the 
first  instance,  and  had  kept  her  engines  going  at  fall  speed 
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up  to  the  moment  of  oollision,  was  held  in  fault  both  in 
the  Court  of  Appeal  and  in  the  House  of  Lords. 

The  decision  in  The  Voorwaarts  and  The  Khedive  was, 
shortly,  this :  that  where  A.  is  approaching  B.  so  as  to 
involve  risk  of  collision,  and  a  collision  may  be  avoided  if 
A.  stops  and  reverses,  and  not  otherwise,  if  A.,  having  time 
to  do  so,  does  not  stop  and  reverse,  she  is  in  fault  under 
sect.  17.  It  may  be  that  the  case  is  not  an  authority  for 
any  wider  proposition  than  this ;  but  it  is  clear  that  the 
ratio  ctecidendi  and  certain  dicta  in  the  case  point  to  a  more 
extended  operation  of  sect.  17.  The  learned  lords  appear 
to  have  considered  that  the  policy  of  the  legislature,  as 
shown  by  the  enactment  of  sect.  17,  was  to  substitute  a 
rigid  adherence  to  the  Begulations  for  the  discretion  as  to 
complying  with  the  Begulations  which  a  seaman  was,  under 
the  previous  law,  at  liberty  to  exercise.  It  seems  to  have 
been  thought  that  a  justification  for  the  harshness  of  the 
new  enactment  was  to  be  found  in  the  number  of  collisions 
which  would  be  avoided  if  a  rigid  and  almost  mechanical 
adherence  to  the  Eegulations  was  substituted  for  the  un- 
certainty which  is  inseparable  £rom  an  application  depend- 
ing upon  the  discretion  of  seamen  (t). 

Such  appears  to  have  been  the  view  taken  by  the  House 
of  Lords  of  the  effect  of  sect.  17 ;  and  such  clearly  was  the 
ratio  decidendi  in  The  Voorwaarts  and  The  Khedive.  But, 
as  stated  above,  the  facts  of  that  case  did  not  call  for  a 
decision  as  to  the  eifect  of  sect.  17,  where  the  infringement 
of  the  Begulations  was,  though  unsuccessful  as  regards 
averting  collision,  not  only  not  negligent,  but  the  only  or 
the  best  chance  of  escaping  collision. 

In  The  Benares  (u)  the  Court  of  Appeal  was  called  upon  The  Benares. 
to  decide  what  in  such  a  case  is  the  effect  of  sect.  17  as 

(0  Whether  it  in  desirable,  or  Seep^r  LindleY,L.  J.,in  T^lTi^n- 

poflsible,  bj  Act  of  Parliament  to  mm,  69  L.  T.  N.  S.  at  p.  291. 
fetter  the  exercise  of  a  seaman's  (u)  9  P.  D.  16,  followed  in  The 

diacretion  in  the  throes  of  a  colli-  Sapphire  and  The  Girdleness^  Ad. 

aion  aeemfl  more   than    doubtful.  Ct.  Feb.  27th,  1884. 
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The  Benares,  applied  to  the  corresponding  articles  (Arts.  18  and  23)  of 
the  Eegulations  of  1880.  The  Court  held,  that  The  Voor- 
icaarts  and  The  Khedive  did  not  apply,  and  that  a  ship  will 
not  be  held  in  fault  irnder  sect.  17  because  her  captain  does 
not  comply  with  the  letter  of  the  Eegulations,  if  such  non- 
compliance is  the  only  chance  of  escaping  collision.  In 
such  a  case  the  Court  held  that  departure  from  the  rules 
is  "  necessary  in  order  to  avoid  immediate  danger  "  within 
the  meaning  of  Art.  23,  and  that  therefore  sect.  17  does 
not  apply.  The  facts  in  The  Benares  were  peculiar,  the 
collision  having  been  caused  mainly  by  The  Benares  not 
having  a  red  light  exhibited  on  her  port  side,  and  having 
very  shortly  before  the  collision  exhibited  a  green  light  on 
that  side.  The  following  passage  is  from  the  judgment  of 
Brett,  M.R.:— 

"  When  The  Benares*  green  light,  and  the  green  light 
alone,  was  seen,  The  Gerarda  did  no  wrong  by  starboard- 
ing, for  it  was  impossible,  as  it  was  then  disclosed,  for  her 
to  see  how  immediate  was  the  then  danger  of  collision. 
The  vessels,  however,  eventually  came  so  close  to  each 
other  that  the  actual  position  of  things  was  discovered, 
the  port  side  of  The  Benares  without  a  red  light  becoming 
visible  to  those  on  The  Gerarda,  Under  these  circum- 
stances what  was  the  master  of  The  Gei^arda  to  do  ?  By 
Art.  18,  if  there  was  nothing  else  in  the  circumstances,  he 
ought  to  have  stopped  and  reversed.  But  the  rules  of 
navigation  are  contained,  not  in  one  article,  but  in  all  the 
articles,  and  Art.  23  is  as  much  to  be  observed  as  Art.  18. 
The  navigation  of  vessels  is  to  be  conducted  with  a  regard 
to  both  of  them.  As  I  understand  one  part  of  The  Khedive, 
if  The  Benares  had  put  The  Gerarda^s  officer  in  such  a 
position  that  every  reasonable  man  would  have  done  what 
the  officer  of  The  Gerarda  did,  yet  if  the  Court  could  not 
come  to  the  conclusion  that  the  case  was  brought  within 
Art.  23,  The  Gerarda  would  be  held  likewise  to  blame. 
But  in  this  case  the  question  is  whether  it  is  brought 
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within  Art.  23  and  taken  out  of  Art.  18?  Was  the  TheBmares, 
necessity  of  the  case  such,  and  were  the  circumstances  so 
special,  that  they  rendered  a  departure  from  Art.  18 
necessary  P  We  are  advised  that  these  vessels  were  so 
placed  that  at  the  time  when,  under  ordinary  circum- 
stances, Art.  18  would  have  been  applicable,  the  position 
was  such  that  the  only  chance  of  escape  was  for  The 
Gerarda  to  starboard  and  continue  full  speed  ahead. 
There  was,  therefore,  a  necessity  within  the  meaning  of 
Art.  23  for  a  departure  from  the  rule  laid  down  in 
Art.  18,  and  the  facts  take  the  case  out  of  Art.  18.  But 
then  it  has  been  argued  that  the  danger  referred  to  in 
Art.  23  is  not  the  danger  to  either  of  the  vessels  approach- 
ing each  other,  but  [to]  some  outside  danger.  The 
decision  of  the  House  of  Lords  in  The  Khedive  gives  no 
countenance  to  any  such  contention  as  this,  and  there  is 
nothing  in  that  case  to  show  that  the  present  case  is  not 
within  the  meaning  of  Art.  23." 

The  judgments  of  BaggaUay  and  Bowen,  L. JJ.,  are  to 
the  same  efiect.  The  following  passage  is  from  that  of 
Bowen,  L.  J. :  "  As  to  the  law.  The  Khedive  decided  that 
it  was  no  answer  when  the  Eules  had  been  infringed  to 
say  that  a  master  had  acted  from  the  best  of  motives  and 
according  to  the  best  of  his  ideas ;  for  the  law  says,  not 
that  the  master  is  to  do  what  he  believes  to  be  best,  but 
that  the  Regulations  are  to  be  obeyed.  The  question  then 
arises,  whether  in  this  case  the  Rules  have  been  disobeyed. 
The  provisions  of  Art.  18  are  plain,  and  if  that  article 
stood  alone  it  might  be  said  that  it  had  been  infringed. 
But  we  must  look  also  to  Art.  23,  which  is  to  be  read  with 
Art.  18.  The  House  of  Lords  points  out  that  both  are  to 
be  read  by  the  light  of  sect.  17  of  the  Merchant  Shipping 
Act,  1873.  Therefore  we  must  see  if  the  two  articles 
taken  together  have  been  infringed ;  and  it  must  be  shown 
to  the  satisfaction  of  the  Court,  if  there  has  been  an 
infringement,  that  the  circumstances  of  the  case  made  a 
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departure  from  the  Begnlatioiis  neoessary.  It  is  not 
enough,  perhaps,  to  show  that  what  the  captain  did  was 
reasonable  and  advisable ;  it  must  be  shown  to  be  neoes- 
sary. Mr.  Hall  argued  that  sucoess  alone  could  justify  a 
departure  from  Art.  18.  With  that  I  do  not  agree.  Then 
he  further  says  there  must  be  a  risk  other  than  that  of 
collision  alone — some  peril  by  sea  or  from  the  land— to 
justify  a  departure  from  the  Bule.  But  this  would  lead  to 
all  sorts  of  absurdities.  In  truth,  imless  some  reasonable 
force  is  given  to  Art.  23,  and  to  the  exception  it  contains, 
a  captain  will  have  to  sail  with  his  eyes  open  into  the  jaws 
of  death.  If  he  obeys  Art.  18,  let  us  assume  that  it  is 
certain  death  for  his  passengers  and  crew,  that  he  has  only 
one  chance  still  open  to  him,  and  that  by  disobeying  the 
particular  Eule.  Such  a  case  would  surely  be  one  in  which 
a  departure  from  the  Eules  becomes  necessary ;  otherwise  a 
captain's  duty  would  be  to  obey  Art.  18,  and  go  cheerfully 
to  the  bottom  of  the  sea  with  his  ship  and  all  on  board, 
sooner  than  take  the  one  chance  of  safety  still  remaining 
to  him.  Such  an  interpretation  of  the  Eegulations  was 
never,  in  my  opinion,  intended  by  the  House  of  Lords. 
I  am  of  opinion  that  a  departure  from  Art.  18  is  justified 
when  such  departure  is  the  one  chance  still  left  of  avoiding 
danger  which  otherwise  was  inevitable." 
The  Ifmnon.  In  The  Memnon  {x)^  on  the  other  hand,  it  was  held  that 
necessity  for  departure  from  the  rules  had  not  been 
established;  and  the  principle  which  should  guide  the 
Court  in  determining  whether  in  any  case  the  evidence 
establishes  such  neoessiiy  is  clearly  stated.  In  that  case, 
the  steamships  San  Salvador  and  Memnon  were  approach- 
ing one  another  on  nearly  crossing  courses,  and  The  San 
Salvador  having  The  Memnon  on  her  starboard  bow,  it  was 
the  duty  of  the  former  to  keep  out  of  the  way  of  the  latter, 
and  of  the  latter  to  keep  her  course.     Tfie  San  Salvador 

(x)  69  L.  T.  K.  S.  2S9;  62  ih,  84. 
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took  no  step  to  avoid  collision  nntil  within  three  ship's 
lengths  of  The  Memnotiy  when  she  starboarded,  and  thereby 
rendered  collision  imminent,  and  she  was,  accordingly, 
without  diflBculty  found  to  blame.  The  Memnon  kept  her 
course  and  speed  until  The  San  Salvador  starboarded, 
when  she  stopped  her  engines.  At  the  trial,  the  Trinity 
Brethren  advised  Butt,  J.,  "  that  the  officer  in  charge  of 
The  Memnon  was  not  justified,  as  a  sailor,  in  supposing, 
until  he  was  within  three  ship's  lengths  of  The  San  Salvador^ 
that  The  San  Salvador  would  keep  out  of  the  way,  and 
could  do  so  without  difficulty."  In  the  Court  of  Appeal 
the  assessors  agreed  with  this  opinion,  but  in  answer  to 
a  further  question  advised  the  Court,  "  that  if  The  San 
Salvador  had  kept  the  course  which  she  was  keeping,  with- 
out porting  or  starboarding,  she  would  have  gone  a  length 
and  a  half  astern  of  The  Memnon.^^  Notwithstanding  this, 
the  Court  of  Appeal,  affirming  the  judgment  of  Butt,  J., 
held  that  The  Memnon  was  to  blame  for  not  stopping  sooner 
in  compliance  with  Art.  18,  on  the  ground  that  the  officer 
in  charge  of  her  was  not  justified  in  assuming,  under  the 
drcumstances,  that  "  The  San  Salvador  would  do  what  was 
right,"  and  this  decision  was,  in  turn,  affirmed  by  the 
House  of  Lords.  Lord  HerscheU,  in  addressing  the  House, 
used  the  following  language :  "  When  once  it  is  shown 
that  it  was  brought  home,  or  ought  to  have  been  brought 
home,  to  the  mind  of  the  master  of  a  vessel,  that  the  courses 
upon  which  the  ships  were  approaching,  and  the  circum- 
stances, involved  risk  of  collision,  the  onus  is  thrown 
upon  him  of  justifying  his  not  doing  that  which  the  rule 

prescribes The  question  whether  a  departure 

was  necessary  or  not  must,  no  doubt,  be  determined  by  the 
Court ;  but  it  must  be  determined  upon  the  point  being 
raised,  and  upon  some  evidence  being  tendered  to  the 
Court,  to  show  that  to  have  followed  the  rule  would  have 
either  created  that  very  risk  of  collision,  which  it  was  the 
purpose  of  the  rule  to  avoid,  or  have  increased  instead  of 
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Breaking 
down  of  fog- 
horn. 


Fixing  of 
ships'  lights ; 
a  reasonable 
compliance 
with  the 
Begulations 
required. 


diminished  the  risk  of  collision."  Again,  "  what  mnst  be 
looked  at  is  the  risk  as  a  whole.  In  order  to  excuse  the 
master  for  his  non-compliance  with  the  rule,  you  must 
show  that  under  all  the  circumstances,  and  considering  all 
the  possibilities,  the  total  risk  would  have  been  greater  if 
he  had  slackened  speed  than  it  would  have  been  if  he  had 
not  complied  with  the  rule." 

The  breaking  down  of  a  mechanical  fog-horn  has  been 
held  to  make  a  departure  from  the  Eegulations  necessary, 
and  a  ship  sounding  a  mouth-horn  under  such  circum- 
stances was  held  not  to  be  in  fault  under  sect.  17  (y). 

It  appears  that  what  the  law  requires  in  respect  of  the 
fixing  and  mechanical  details  of  ships'  lights  is  a  reason- 
able compliance  with  the  Regulations.  A  very  small  de- 
parture from  the  letter  of  the  Regulations  on  these  points  is 
not  an  infringement  within  the  meaning  of  sect.  17.  This 
was  the  view  taken  by  Butt,  J.,  in  The  Fire  Queen  (2). 
There  an  obscuration  by  the  starboard  cathead  of  the  green 
light,  to  the  extent  at  the  distance  in  question  of  an  arc  of 
2|  or  3  degrees,  was  held  not  to  be  an  infringement  within 
sect.  17.  "  What  we  must  look  to  is  whether  there  is  a 
reasonable  compliance  with  the  Regulations."  The  learned 
judge  held  also  that  the  obscuration  did  not  and  could  not 
have  contributed  to  the  collision;  but  the  value  of  the 
decision  upon  the  first  point  is  not,  it  is  submitted,  thereby 
lessened.  Having  regard  to  the  class  of  people  for  whose 
guidance  the  Regulations  are  framed,  and  by  whom  they 
are  worked,  and  also  to  the  circumstances  under  which  they 
are  worked,  it  is  difficult  to  suppose  that  the  legislature 
could  have  intended  by  sect.  17  to  enforce  anything  more 
them  a  reasonable  compliance  with  the  Regulations  as  to 
the  carrying  and  fixing  of  lights.  As  regards  the  steering 
and  sailing  rules,  the  decision  in  The  Khedive  {a)  shows  that 
the  smallest  infringement  of  them  will  be  fatal. 

Cf.  iirfra, 


(y)  The  Chilian^  4  Asp.  Mar.  Law 
Cas.  473. 


(z)  12   P.  D.    147. 
p.  377,  note  (nw). 
(a)  6  App.  Cas.  876. 
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There  is  some  doubt  whether,  in  a  case  where  the  ooUi-  Whether  a.  17 
sion  is  from  the  first  inevitable,  sect.  17  can  apply  at  all.  Se  TOUirion'L 
The  ^Regulations  are  "for  preventing  ooUisions  at  sea,"  from  the  first 
and  it  would  seem  that  where  a  collision  is  from  the  first  "^^^  ®* 
inevitable,  the  Regulations  do  not  apply,  and  therefore 
cannot  be  infringed.  Upon  this  point  The  Buckhurst  {h) 
may  be  dted.  The  Buckhurst^  a  swling  vessel,  at  6*30  p.m. 
parted  from  her  anchors  in  a  heavy  gale,  and,  after  driving 
over  Cardiff  Sands  and  disabling  her  rudder,  came  into 
ooUiBion  at  8  p.m.  with  a  vessel  brought  up  to  leeward  of 
the  sand.  The  Buckhurst  had  her  riding  light,  but  no 
other  light,  exhibited  up  to  the  time  of  collision.  In  the 
opinion  of  the  Court  the  collision  was  an  inevitable 
accident.  It  was  argued  that  The  Buckhurst  must  be  in 
fault  under  sect.  17,  because  she  had  not  exhibited  her 
side  lights,  or  the  three  red  lights  indicating  that  she  was 
disabled.  The  case  appears  to  have  been  decided  upon  the 
ground  of  inevitable  accident.  But  it  was  held  also  that 
the  circumstances  of  the  case  rendered  a  departure  from 
the  Regulations  (as  to  lights)  necessary ;  and  further,  that 
the  non-carrying  of  the  side  or  three  red  lights  could  not 
by  possibility  have  contributed  to  the  collision.  It  would 
seem,  therefore,  that,  in  the  opinion  of  Sir  R.  Phillimore, 
sect.  17  may  apply,  though  the  collision  is  inevitable. 
In  The  Vborwaarts  and  The  Khedive  the  opinions  of  the 
majority  of  the  learned  lords,  and  the  judgments  of  the 
Court  of  Appeal  and  Admiralty  Division,  assume  that  the 
collision  was  not  inevitable  when  The  Voorwaarts  first 
showed  her  red  light.  But  Lord  Blackburn  (c)  appears  to 
have  been  of  opinion  that  the  collision  was  then  inevitable, 
and  that  the  manceuvre  of  The  Khedive^  though  weU 
adapted  to  lessen  the  force  of  the  collision,  being  contrary 
to  the  law  (Art.  18),  placed  her  in  the  wrong  imder  sect.  17. 
Ab  pointed  out  above,  there  is  some  difficidty  in  supporting 
this  view  of  the  efEect  of  that  section. 

(i)  6  P.  D.  162.  ((?)  5  App.  Gas.  896. 
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or  where  the 
infrinffement 
is  in  the 
agony  of  the 
collision ; 


or  where 
previous 
negligenoe 
renders  de- 
parture from 
the  Regula- 
tions neces- 
sary. 


Upon  this  point  the  doctrine  of  Lord  Watson  in  the 
case  of  The  Khedive,  that  the  object  of  Art.  16  of  the 
Eegulations  of  1863  (Art.  18  of  those  of  1884)  was  "  to 
obviate  the  risk  and  minimize  the  results  of  collision  "  ((f), 
is  material.  It  is  obvious  that  a  Regulation  having  this 
object  may  well  be  infringed,  where  the  oolUsion,  but  not 
the  damage,  is  from  the  first  inevitable. 

There  may  be  a  question  whether  The  Voortoaarts  and 
The  Khedive  decides  that  a  ship  will  be  held  in  fault  for  a 
step  taken  in  the  agony  of  a  collision,  which  step  is  an 
infringement  of  the  Begulations  not  excused  by  Art.  23, 
but  an  infringement  due  entirely  to  the  terror  caused  by 
imminent  danger  {e) .  In  the  case,  for  example,  of  a  sailing 
ship  going  about—"  altering  her  course  " — ^under  the  bows 
of  a  steamship,  where  the  latter  has  approached  her  so  close 
as  to  frighten  her  into  doing  something,  the  question  arises, 
whether  the  sailing  ship  will  be  held  in  fault  under  sect.  17  ? 
If  she  does  not  alter  her  course  imtil  the  collision  is  inevit- 
able it  would  seem  that  sect.  17  does  not  apply  at  aU  (/). 
If  she  stands  on  until  the  risk  is  so  great  that  human 
nature  can  go  no  further,  and  then  bears  up  or  goes 
about,  it  would  seem  reasonable  to  hold  that  her  change  of 
course  at  such  a  moment  is  not  an  infringement  of  the 
Begulations,  but  rather  an  involimtary  act  caused  by  the 
imminence  of  the  peril  and  the  fault  of  the  other  ship. 

It  seems  that  sect.  17  would  be  held  not  to  apply  where 
a  ship  is  unable  to  comply  with  the  Eegulations,  although 
such  inability  is  consequent  upon,  though  not  caused  by, 
previous  negligence  on  her  part.  If,  for  example,  a  ship 
loses  one  of  her  side  lights  in  a  collision  caused  by  her 
own  fault,  and  before  she  can  replace  it  a  second  collision 
is  caused  by  the  absence  of  her  side  light,  it  seems  that 


(<Q  5  App.  Gas.  903,  904.  And 
see  9  App.  Gas.  651,  652.  As  to 
whether  25  &  26  Vict.  c.  63,  autho- 
rizes Regr^ilatioiLS  to  be  made  with 
this  object,  see  below,  p.  842. 


(e)  The  captain  of  The  Kkedxu 
deliberately  elected  to  depart  from 
the  Regulations. 

(/)  See  tupra^  p.  56. 
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she  would  not  be  held  in  fault  under  sect.  17.  Her 
inability  to  comply  with  the  Eegulations  could  hardly  be 
said  to  be  caused  by  the  negligence  which  caused  the  first 
collifiion  (^)y  and  unless  she  has  an  opportunity  of  comply- 
ing with  the  Regulations,  she  cannot  be  said  to  have  in- 
fringed them  (A).  But  a  vessel  will  not  escape  the  conse- 
quences of  an  infringement  of  the  Begulations,  though  she 
was  in  fact  unable  to  comply  with  them,  if  such  inability 
was  caused  by  want  of  a  proper  look-out,  or  other  imme- 
diate negligence  (i). 

It  seems  that  a  tug  with  a  ship  in  tow  has,  under  Whether  a 
sect.  17,  been  held  in  fault  for  a  collision  between  herself  heSila  fault 
and  a  third  ship,  the  tow  having  infringed  a  Regulation  Jor  an  in- 
which  could  by  possibility  have  caused  the  collision.     A  by  her  tow. 
sailing  ship  with  her  side  lights  burning  had  in  tow  a  pilot 
boat  &om  which  she  had  taken  a  pilot.     The  latter  had 
her  mast-head  light  burning.     The  sailing  ship  was,  under 
sect.  17,  held  in  fault  for  a  collision  with  a  third  ship  (A). 
This  decision  is  not  altogether  satisfactory.     It  appears  to  ' 
rest  upon  the  doctrine,  which  will  be  considered  in  a  sub- 
sequent chapter,  that  a  tug  and  her  tow  are  in  law  for  some 
purposes  treated  as  one  ship  (/). 

The  same  question  as  to  the  effect  of  sect.  17  arises 
where  it  is  sought  to  make  a  ship  in  tow  liable  for  an 
infringement  of  the  Eegulations  by  her  tug  (m). 

The  object  of  sect.  17  appears  to  be  to  enforce  the  ob-  Mere  negli- 
servanoe  of  the  Statutory  Regulations,  and  not  the  rules  ^^%^ 
of  seamanship  generally.     Nefflect  to  keep  a  look-out,  or  to  Reguiationfl, 
observe  any  precaution  required  by  the  ordmary  practice  the  penalty  of 
of  seamen,  would  not,  it  is  submitted,  bring  a  ship  within  *•  ^^* 
the  penalty  of  sect.  17  (n).   Nor  would  the  infringement  of 

(p)  Bee  The  Dottglaa,  7  P.  D.  151.  234,  235. 

(A)  Supra,  p.  46.  (/)  Tnfra,  p.  185. 

(t)  See  The  Emmy  HaaWy  9  P.  D.  (m)  See  further  as  to  this,  infra, 

81.  pp.  186  teg. 

(k)  Mary  Eounsell,  40  L.  T.  N.  S.  (n)  By  American  Courts  neglect 

368 ;  4  P.  D.  204  ;    and  see   The  of  such  precautions  has  been  called 

Giraffe^  1  Pr.  Ad.  Dig.  (3rd  ed.),  an  infringement  of  the  Act  of  Con- 
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KegnlatioxiB 
of  which  an 
infringement 
brings  the 
ship  within 
B.  17. 


Effect  of  an 
infringement 
of  local  rules. 


one  of  the  Regulations  which  could  not  by  possibiliiy  have 
contributed  to  the  collision,  although  it  may  have  aug- 
mented the  damage  (o),  it  is  submitted,  oause  the  ship  so 
infringing  to  be  deemed  in  fault. 

It  remains  to  consider  what  are  "  Regulations  for  pre- 
venting collision  contained  in  or  made  under  the  Merchant 
Shipping  Acts,  1854 — 1873,"  an  infringement  of  which 
will  bring  a  ship  within  the  penalty  of  sect.  17.  There 
can  be  no  doubt  that  an  infringement  at  sea  of  the  General 
Regulations,  which  came  into  force  on  the  1st  of  September, 
1884,  and  which  have  been  substituted  for  previous  Regu- 
lations made  under  the  same  Acts,  will  have  the  effect 
mentioned  in  the  section.  It  has  also  been  held  that,  by 
virtue  of  37  &  38  Vict.  c.  52,  an  infringement  of  the  statu- 
tory rules  in  force  in  the  sea  channels  and  approaches  to  the 
River  Mersey  has  the  same  effect  (p).  And  a  ship  infring- 
ing rules  made  under  28  &  29  Vict.  c.  125,  s.  7  (Dockyard 
Ports  Regulation  Act,  1866),  would,  it  seems,  be  deemed 
to  be  in  fault  under  sect.  17. 

The  Solent  Navigation  Act,  1881,  44  &  45  Vict.  c.  219 
(Local),  contains  (sect.  8)  a  provision  to  the  effect  that  a 
ship  infringing  any  Regulation  made  imder  that  Act  shall 
be  deemed  to  be  in  default,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  infringement  was  neces- 
sary ((?). 

But  sect.  17  does  not  apply  to  an  infringement  of  rules, 
such,  for  example,  as  the  Thames  rules  (r),  made  under  a 
local  Act,  which  does  not  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts.     A  ship  infringing  these 


gress  embodying  the  Regulations : 
The  Farragut,  10  Wall.  334  ;  The 
MlaSf  10  Blatchf.  459,  466. 

(o)  As  in  The  Margaret,  6  P.  D. 
76  (Thamefl  Rules) ;  and  see  Green- 
land Y.  Chaplin,  6  Ex.  243,  and 
pp.  65,  56,  supra. 

(p)  The  Lady  Daufnehire^iV.iy. 
26  ;  The  Vera  Orm,  9  P.  D.  88. 


{q)  See  below,  p.  671,  as  to  nilea 
under  this  Act. 

(r)  The  Marton,  9  P.  D.  44.  In 
The  Swansea,  and  The  Condor,  4  P. 
B.  115,  this  question  was  con- 
sidered but  not  decided.  The 
opinion  of  the  learned  judge  in 
the  Court  below  seems  to  have 
differed  from  that  of  the  Court  of 
Appeal. 
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rules  will  not  be  held  in  fault  unless  the  infringement  did, 
in  fact,  contribute  to  the  collision. 

An  infringement  of  rules,  such  as  the  Mersey  river  rules, 
made  in  exercise  of  the  powers  given  to  local  authorities  by 
25  &  26  Vict.  c.  63,  s.  32,  will,  it  seems,  cause  a  ship  to  be 
held  in  fault  under  the  enactment  above  referred  to.  By 
sect.  32  it  is  provided  that  such  rules  shall,  '^  so  far  as 
regards  vessels  navigating  such  waters,  have  the  same 
effect "  as  the  rules  contained  in  the  Schedule  (C)  to  the 
Act.  It  would  seem  that  they  are  "made  under"  the 
Act  within  the  meaning  of  sect.  17.  In  a  case  under  the 
Humber  rules  it  was  so  decided  {s) ;  and  in  a  case  under 
the  Mersey  river  rules  it  was  assumed  by  Butt,  J.,  that 
sect.  17  applied  (t). 

It  seems  that,  where  local  rules  are  in  force,  the  opera- 
tion of  the  General  or  Sea  Regulations  is  not  thereby 
excluded,  except  so  far  as  they  conflict  with  the  local  rules. 
Thus,  in  the  Clyde,  where  local  rules  are  in  force,  a 
vessel  was  held  in  fault  under  sect.  17  for  not  having 
stopped  and  reversed  her  engines  in  compliance  with  the 
Sea  Regulations  (u). 

An  important   question  may,  however,  arise  as  to  the  Whether  r.i  7 
effect  of  sect.  17  in  eases  where  the  collision  is  not  at  sea.  the  collision  is 
It  may  be  contended  that  in  a  river  where  no  local  rules  ^°*  **  *^®** 
are  in  force,  although  ships  are  required  to  navigate  in 
accordance  with  the  general  Sea  Regulations  (a?),  failure  to 
do  so  would  not  bring  a  ship  within  the  penalty  of  sect.  17, 
inasmuch  as  the  Regulations  are  expressly  binding  only  at 
sea.    In  a  case,  however,  where  the  collision  was  in  the 
Humber,  near  the  Flat  Holme  Sand,  it  was  held  that  one 
of  the  ships  was  in  fault  imder  sect.  17  for  an  infringe- 

(«)  The  Ripon,  10  P.  D.  65,  infra,  118.    It  appears  that  in  this  oase 

p.  566.  the  ship  was  in  fault   upon  the 

(0  The  Fire  Queen,  12  P.  B.  147.  facts,   so  that  the  application  of 

(u)  Little  V.  Burne,  The  Owl  and  sect.  17  was  unnecessary. 
The  Ariadne,  9  Sess.  Gas.  4th  Ser.  {z)  See  infra,  p.  343. 
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ment  of  the  EegulationB(t/).    And  in  Scotland  a  vessel 

was  held  in  fault  for  an  infringement  of  the  Regulations 

in  the  River  Clyde,  where  local  rules  of  navigation  are  in 

force  (2). 

Preeumption        The  other  case  where  damages  may  be  recovered  with- 

ttesM^TauT  ^^*  proof  or  existence  of  negligence  on  the  part  of  the 

to  stand  by      ship  sued,  is  when  she  fails  to  stand  by  and  assist  the 

86  &*3?viot.   ^'^P  "^^^^  which  she  has  been  in  collision.     By  36  &  37 

o.  85, 8. 16.      Yict.  c.  85,  s.  16,  it  is  enacted  as  follows : 

36  &  37  Viot.  **  In  eveiy  case  of  collision  between  two  vessels  it  shall 
0.  so,  B.  6.  i^Q  ^YiQ  duty  of  the  master  or  person  in  charge  of  each  vessel, 
if  and  so  far  as  he  can  do  so  without  danger  to  his  own  vessel, 
crew  and  passengers  (if  any),  to  stay  by  the  other  vessel  until 
he  has  ascertained  that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master,  crew  and  pas- 
sengers (if  any),  such  assistance  as  may  be  practicable  and  as 
may  be  necessary  in  order  to  save  them  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel,  and  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the  ports  and  places 
from  which  and  to  which  she  is  bound. 

"If  he  fails  so  to  do,  and  no  reasonable  cause  for  such 
failure  is  shown,  the  collision  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  have  been  caused  by  his  wrong- 
ful act,  neglect,  or  default. 

"Every  master  or  person  in  charge  of  a  British  vessel  who 
fails  without  reasonable  cause  to  render  such  assistance  or 
give  such  information  as  aforesaid  shall  be  deemed  guilty  of 
a  misdemeanor  (a),  and  if  he  is  a  certificated  officer  an  inquiry 
into  his  conduct  may  be  held  and  his  certificate  may  be  can- 
celled or  suspended." 

(v)  The  Genmnia,  cited  Maude  &  The  Ariadne^  9  Sesu.  Gas.  4th  Ser. 

FoUock  on  Shipping,  4th  ed.  606,  118. 

note  (») ;  and  see  The  Swanlandj  2  (a)  Punishable  b^fine  of  100/.  or 

Sp.  E.  &  A.  107.  imprisonment  for  six  months :  17  & 

(s)  Little  Y.  Bume,  The  Owl  and  IS  Vict.  c.  104,  s.  518. 
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The  temptation  for  a  ship  to  run  away  from  another 
with  which  she  has  been  in  collision  by  her  own  fault,  in 
the  hope  of  escaping  detection,  has  been  found  in  many 
cases  stronger  than  the  dictates  of  humanity.  ^^  Standing 
by "  was  first  made  a  statutory  duty  by  25  &  26  Vict. 
0.  63,  s.  33  (6).  Previous  to  that  Act,  however,  the  duty 
of  each  ship  to  render  assistance  to  the  other  was  distinctly 
recognized  by  the  Admiralty  Court,  and  failure  to  stand 
by  a  ship  injured  in  a  collision  was  punished  by  com- 
pelling the  defaulting  ship  to  pay  the  costs  of  the  suit, 
although  she  was  free  from  blame  in  other  respects,  and 
succesdbl  in  the  suit  (c). 

However  free  from  blame  a  ship  may  be  in  other  re- 
spects, and  however  wanton  the  collision  on  the  part  of 
the  other  ship,  the  law  requires  each  to  stand  by  the  other. 
If  either  ship  fails  to  do  so,  in  the  absence  of  proof  to  the 
contrary  (d),  she  vnll  be  held  to  be  in  fault  for  the 
collision. 

The  "  person  in  charge  "  mentioned  in  sect.  16  is  the  On  whom  the 

master,  although  at  the  time  of  the  collision  the  ship  is  in  ^*dutyto* 

charge  of  a  pilot  (e).    If  the  master  is  below,  the  duty  to  stand  by. 

stand  by  lies  on  the  mate  or  other  person  in  charge  of  the 

deck,  untQ  the  master  comes  on  deck ;  if  life  or  property 

is  still  in  danger,  it  is  then  transferred  to  the  master  (/). 

Where  a  collision  occurred  between  a  ship  in  tow  and  a 

third  ship,  it  was  said  by  Sir  E.  Phillimore  that  the  law 

required  the  tug  to  stand  by  the  ships  in  collision  (</). 

The  penalty  for  not  "  standing  by  "  is  strictly  enforced.  What  ib  rea- 

Bonable  cause 

(b)  It  was  introduced  into  the  which  she  had  been  in  coUiaion,  re- 
statute  hy  Lord  Eangsdown ;   see  covered  damages  for  the  collision. 
Thg  Hannibal  Bud  The  Queen,  L.  B.  {e)  The  Queen,  L.  fi.  2  A.  &  E. 
2  A.  &  E.  63,  66 ;  168  Hansard's  354. 
Pari.  Deb.  281.  (/)  Ex  parU  Fergtmn  and  Huieh- 

(e)  The  Celt,  3  Hag.  Ad.  321.  ifuony  L.  B.  6  Q.  B.  280. 

{d)  In  The  British  Princess  and  (^)  See   The  Hannibal  and   The 

The   Sedmi    LubrovaeH,    Ad.    Gt.  Queen,  L.  R.  2  A.  &  E.  63 ;  the 

March  11 — 14thy  1879,  there  was  three   last-mentioned   cases    were 

such  "  proof  to  the  oontnuy,"  and  decided  under  26  &  26  Vict.  c.  63, 

a  diip  which  left  the  other,  with  s.  33. 
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for  failure  to 
stand  bj. 


Failure  to 
stand  by  does 
not  affect 
right  to 
salvage. 


A  ship  must  obey  the  law  although  there  is  some  risk  to 
herself,  and  the  other  appears  to  be  in  no  danger.  A 
steamship  was  held  in  fault  for  not  standing  by  another 
with  which  she  had  been  in  collision,  although,  being  in 
narrow  waters,  and  herself  of  great  length  (450  feet), 
she  could  not  do  so  without  risk  of  going  ashore,  and 
although  she  had  hailed  another  ship,  better  able  to  assist, 
to  do  so  (A). 

A  barque  was  held  in  fault  under  sect.  16,  though  her 
fore  oompartment  to  the  collision  bulkhead  was  full  of 
water,  and  she  was  five  or  six  feet  by  the  head.  The  col- 
lision was  in  the  channel,  four  or  five  miles  from  land,  and 
the  weather  was  bad  (t). 

So  where  the  ship  is  unable  literally  to  comply  with  the 
law,  and,  without  fault  on  her  own  part,  parts  company 
with  the  vessel  with  which  she  has  been  in  collision,  those 
on  board  her  must  do  their  best  to  render  assistance.  In 
such  a  case,  if  the  collision  is  at  night,  and  she  sees  rockets 
or  other  signals  of  distress  from  the  other  vessel,  it  is  her 
duty,  imder  sect.  16,  to  return  them  by  similar  signals,  or 
in  any  way  within  her  power.  In  The  Emmy  Jffaase  (k)  a 
vessel  so  neglecting  to  return  signals  of  distress  was  held 
in  fault  for  the  collision  under  sect.  16. 

Although  a  vessel  which  fails  to  render  assistance  to 
another  with  which  she  has  been  in  collision  breaks  the 
law,  it  appears  that  her  right  to  salvage  remuneration, 
where  she  renders  assistance  to  a  ship  with  which  she  has 
been  in  collision  by  no  fault  of  her  own,  is  not  affected  by 
36  &  37  Yict.  c.  85,  s.  16.  In  a  case  under  25  &  26  Vict, 
c.  63,  s.  33,  it  was  held  that  the  right  to  salvage  reward  of 
a  tug,  whose  tow  was  damaged  in  a  collision  with  a  third 


(A)  The  Adriatic,  3  Asp.  Mar. 
Law  Gas.  16.  The  present  Act  is 
more  stringent  than  former  Acts 
(25  &  26  Vict.  c.  63,  s.  33 ;  34  &  35 
Vict.  c.  110,  H.  9).  Other  cases 
under  the  Act  of  1862  are  The  Lucia 
Jantina    and   The  Mexican^   Holt, 


nO\  The  Queen  of  the  Orwell,  1  Mar. 
Law  Gas.  0.  S.  300 ;  The  Elisa  and 
The  Orinoco,  Holfc,  98. 

(0  The  ValUyo,  Ad.  Dir.  27th 
April,  1887. 

{k)  9  P.  D.  81. 
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ship,  for  which  the  latter  was  in  fault,  wsus  not  affected  by 
the  statutory  enactment  as  to  standing  by  (/). 

The  "  standing  by'*  section  of  25  &  26  Vict.  o.  63,  was  CoiUsion  with 
held  to  apply  in  the  case  of  a  collision  with  an  open  fishing-       *' 
boat  (m). 

It  seems  that  where  a  collision  is  caused  by  the  fault  of  "  ^^^  *j;^® 
a  compulsory  pilot,  the  shipowners  are  not  liable,  under  %,  e.  that  the 
sect.  16,  by  reason  of  the  subsequent  neglect  by  the  master  ^t^^u^^^y 
to  stand  by  (»).     In  such  a  case  there  would  seem  to  be  fault  of  ship 
"  proof  to  the  contrary"  within  the  meaning  of  the  second  standby. 
paragraph  of  sect.  16. 

These  enactments  raising  a  statutory  presumption  of  Application 
fault  against  (1)  a  ship  which  infringes  the  Regulations,  ^  foreign 
cmd  (2)  a  ship  which  fails  to  render  assistance,  apply  to  s^ips- 
all  ships,  whether  British  or  foreign,  and  whether  the  col- 
lision occurs  in  British  or  foreign  waters  or  on  the  high 
seas  (o).     There  is  no  express  decision  upon  the  point ;  but 
it  has  been  assimied  that  sect.  17  applied  to  a  British  ship 
in  collision  with  a  foreign  ship,  whether  in  British  waters  (p) 
or  on  the  high  seas  {q) ;  and  to  a  foreign  ship  (r)  under  the 
same  circumstances. 

The  wording  of  36  &  37  Vict.  c.  85,  s.  16,  favours  the 
contention  that  that  part  of  the  section  which  relates  to 
the  presumption  of  fault  applies  to  foreign  as  well  as 
British  ships.  Both  sect.  16  and  sect.  17,  moreover,  would 
probably  be  held  to  be  rules  of  evidence  or  procedure,  ap- 
plicable to  foreign  ships  as  part  of  the  lexf&ri  («). 

(I)  The  Hannibal  and  The  Queen,  Sedmi  Dubrovaekiy  Ad.  Ct.  Maroh, 

L.  B.  2  A.  &  E.  53.  1878 ;  The  Englij^hman,  3  P.  D.  18 ; 

{m)  £x  parte  Ferguson  and  Hutch-  The  Voorwaartt  and  The  Khedivey  5 

iMony  L.  R.  6  Q.  B.  280.  App.  Gas.  876 ;  and  see  tn/ra,  p.  217. 

(»)  The  Queeti,  L.  B.  2  A.  &  E.  (r)  The  Magdeburgh  and  The  Henn/ 

354.  Willard  (an  American  ship),  Ad. 

(o)  7%*  Jffl^fKf^  L.  B.  4  A.  &  E.  Div.   16th  Jan.    1885,  where  the 

417.     See  per  Sir  B.  Fhillimore  in  collision  was  on  the  high  seas ;  The 

£eg.  V.  Keyny  2  Ex.  D.  63,  65.  Love  Bird,  6  P.  D.  80,  where,  from 

The  douht  expressed  by  Uie  Privy  the  name  of  the  ship  deemed  to  be 

Council  in  Thif  Fanny  M,  Carvill,  2  in  fault  {The  Famewitz),  it  would 

Asp.  Mar.  Law  Cas.  565,  569,  ap-  seem  that  she  was  foreign.    The 

pears  to  be  not  well  founded.  collision  was  at  the  entrance  to  the 

{p)  The  Vera  Cruz  (No.  1),  9  P.  Skager  Back. 

D.  88.  («)  See  as  to  this,  pp.  208,  216, 

{q)  The  British  Princess  and  The  217,  infra.     In  Dowell  v.  General 
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STATUTORY  PRESUMPTION  OF  FAULT. 


Application 
of  8.  17  to 
Queen's  ship. 


Liabilil^ 
where  snip 
deemed  to  be 


The  applioation  of  sect.  17  to  foreign  ships  is  further 
considered  in  a  subsequent  chapter  (^). 

Enactments  similar  to  sects.  16, 17,  are  in  force  in  several 
of  the  British  colonies  (u). 

In  one  case  a  Queen's  ship  has  been  held  in  fault  under 
sect.  17  (a?).  The  question  whether  the  Act  applies  to  a 
Queen's  ship  does  not  appear  to  have  been  discussed  or 
raised.     It  is  submitted  that  it  does  not  so  apply  (y). 

Where  a  ship  is  deemed  to  be  in  fault  under  either 
sect.  16  or  sect.  17,  the  owner  will  usually  be  liable  at  law, 


Steam  Nav.  Co,y  5  E.  &  B.  195,  a.  28 
of  14  &  16  Vict.  0.  79,  was  held  to 
be  a  rule  of  evidence. 

{t\  See  tn/ra,  p.  223.  There  is 
no  law  in  America  corresponding 
to  36  &  37  Vict.  c.  85,  s.  17.  The 
Supreme  Court  has  declared  that  it 
will  not  * '  accept  blindly  an  artifi- 
cial ride  which  is  to  determine  in 
all  cases  whether  the  navigator  is 
liable  to  the  charge  of  negligence 
in  causing  any  damage  that  may 
happen:"  The  Farragut,  10  Wall. 
334.  But  the  burden  is  on  a  vessel 
which  has  infringed  the  Statutory 
Regulations  to  prove  that  the  in- 
fringement did  not  contribute  to 
the  collision :  The  Fenmylvania^  19 
Wall.  120 ;  The  Ariadne,  2  Bened. 
472.  If,  however,  such  proof  is 
forthcoming,  a  ship  wiU  recover 
full  damages  although  she  did 
not  comply  with  the  Kegiilations : 
1  Parsons  on  Shipping  (ed.  1869), 
596,  597 ;  Chamberlain  v.  Ward,  21 
How.  548,  667 ;  The  Grey  Eagle, 
9  Wall.  505;  The  Continental,  14 
Wall.  346 ;  The  Sunnyaide,  1  Otto, 
208;  The  City  of  Washington,  2 
Otto,  31.  And  Blanehard  v.  New 
Jersey  Steamboat  Co.,  69  New  York 
Bep.  292 ;  and  WhiUhaU  TranepoH 
Co,Y.  New  Jersey,  ^.  Co.,  61  N.  Y. 
Bep.  369;  and  Mofman  y.  Union 
Ferry  of  Brooklyn,  7  Amer,  Bep. 
436,  are  decisions  of  the  State  of 
New  York  Courts  to  the  same  effect. 
In  The  Fennsylvania  a  steamship 
and  a  sailing  ship  were  in  collision. 
The  latter  was  not  sounding  her 
fog-horn,  but  was  ringing  a  beU, 
though  ^e  was  under  way.    The 


Supreme  Court  refused  to  admit 
evidence  that  the  bell  could  be 
heard  further  than  the  horn,  and 
held  that  the  sailing  ship  was  in 
fault  for  the  collision.  The  follow- 
ing passage,  which  occurs  in  the 
judgment  of  the  Court,  shows  that 
the  law  in  America  as  to  the  effect 
of  an  infringement  of  the  Regula- 
tions is  identical  with  that  of  this 
country:  "Where  a  ship,  at  the 
time  of  collision,  is  in  actual  viola- 
tion of  a  statutory  rule  intended  to 
prevent  collisions,  it  is  no  more 
than  a  reasonable  presumption  that 
the  fault,  if  not  the  sole  cause,  was 
at  least  a  contributory  cause  of  the 
collision.  In  such  a  case  the  burden 
rests  upon  the  ship  of  showing,  not 
merely  that  her  fault  might  not 
have  been  one  of  the  causes,  or  that 
it  probably  was  not,  but  Uiat  it 
could  not  nave  been."  The  same 
ship  was  in  this  country  held  free 
from  fault:  see  The  Fennsylvania, 
3  Mar.  Law  Cas.  0.  S.  477. 

(u)  Canada,  43  Vict.  c.  29 ;  see 
The  Clara  Killam,  2  Quebec  L.  R. 
56 ;  The  Govino,  6  Quebec  L.  R. 
67;  Queensland,  46  Vict.  No.  12; 
South  Australia,  44  &  45  Vict.  No. 
237;  Victoria,  28  Vict.  No.  266; 
New  South  Wales,  26  Vict.  No.  7 ; 
New  Zealand,  41  Vict.  No.  64; 
Prince  Edward's  Island,  30  Vict. 
0.  13,  B.  2. 

{x)  The  Hoehung  and  The  Lap- 
wing,  7  Ap.  Ca.  612. 

(y)  See  17  &  18  Vict.  o.  104,  s.  4  ; 
26  &  26  Vict.  c.  63,  s.  I ;  36  &  87 
Vict.  0.  85,  s.  2. 
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and  the  ship  herself  in  Admiralty  proceedings  in  rem,  in  fault  under 
But  where  the  infringement  is  proved  to  have  been  the  ®*  ^^ "' 
act  of  persons  who  are  not  the  owner's  servants,  the  lia- 
bility is  not  so  clear.  In  such  a  case,  if  the  ship  is  under 
charter  or  demise,  it  seems  that  the  ship  may  be  liable  in 
proceedings  in  rem{z)y  while  the  owner  is  not  liable  at 
law.  If  the  infringement  is  the  act  of  a  compulsory  pilot, 
it  would  probably  be  held  that  neither  the  ship  nor  her 
owners  are  liable  under  sect.  17  (a).  In  The  Milan  [h)  it 
was  held,  that  fault  presumed  by  law  does  not  afiEect 
owners  of  cargo,  so  as  to  prevent  them  from  recovering 
from  the  owners  of  the  other  ship  (c). 

But  sect.  17  affects  with  the  usual  consequences  of 
negligence  persons  on  board  the  ship  deemed  to  be  in 
fault,  whose  duty  it  was  personally,  or  by  their  agents,  to 
comply  with  the  Eegulation  which  has  been  infringed. 
Thus,  it  was  held,  that  the  master  of  a  schooner  brought 
up  in  the  Mersey  with  one  of  her  riding  lights  in  an 
improper  position  was,  under  sect.  17,  guilty  of  negli- 
gence contributing  to  the  collision ;  and  that  his  widow, 
suing  under  Liord  Campbell's  Act,  could  not  recover 
damages  for  his  death  (d). 

Where  a  ship  is  deemed  to  be  in  fault  imder  sect.  17,  Rule  of  divi- 
although  there  is  no  proof  of  negligence  causing  the  col-  ^hereV]^ 
lision,  the  rule  of  division  of  loss  applies  (e).     And  it  is  deemed  to  be 
conceived  that  the  case  would  be  the  same  where  sect.  16  ^"^  * 
is  infringed. 

(z)  See  TheLemington,  2  ABp.  Mar.  had  been  overruled  by  The  Bemina, 

Law  Caa.  476;   The  Tasmania,   13  13  Ap.  Ca.  1 ;  see  infra,  p.  108. 

P.  D.  110;  infra,  pp.  90,  aeq,  (rf)  The  Fera  Cruz  (No.  1),  9  P. 

{a)  The  Hector,  8  P.  D.  218.  D.   88.      This  case  was  reversed 

(b)  Lush.    388  ;    decided   under  upon  another  point,  10  Ap.  Ca.  59. 

17  &  18  Vict.  0.  104,  8.  298.  {e)  The  Lapwing,  7  Ap.  Ca.  612  ; 

(e)  This    was    so    held    before  The  Khedive,  7  Ap.  Ca.  796;  and 

Thorogood  y.  Bryan^  8  C.  B.  116,  see  infra,  p.  144. 


M. 
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CHAPTER  III. 


LIABILITY. 


Persons 
liable;  the 
actual  wrong' 
doer. 


Liability  of 
master. 


The  person  primajily  liable  in  damages  to  the  sufferer  by 
collision  is  he  by  whose  negligent  act  the  loss  was  occa- 
sioned. The  shipowner  navigating  his  own  vessel,  the 
master,  mate,  pilot  or  other  person  in  charge  of  the  ship, 
who  gave  a  vnrong  order  to  the  helm  («),  the  hehnaman 
who  directed  the  ship's  course  vn'ongly,  the  seaman  on  the 
look-out  who  negligently  failed  to  see  and  report  the 
approach  of  the  other  vessel,  may  all  be  sued  as  wrong- 
doers, and  are  liable  for  damages  (6). 

An  action  was  brought  agaiust  a  pilot  on  board  a  king's 
ship  for  injury  to  the  plaintiff's  ship  by  the  king's  ship. 
It  was  held  by  Lord  Kenyon  that,  though  the  pilot  might 
be  obliged  to  act  in  obedience  to  the  order  of  the  lieutenant 
in  command  of  the  king's  ship,  yet  the  pilot  would  be 
liable,  if  the  collision  happened  by  his  personal  miscon- 
duct. Upon  proof  that  the  collision  occurred  by  reason  of 
an  alteration  of  the  hebn  ordered  by  the  lieutenant,  the 
plaintiff  was  non-suited  (c). 

It  has  been  said  that  the  master  is  liable  for  the  negli- 
gent and  wrongful  acts  of  his  crew  as  well  as  for  his  own 
acts  (d).     His  liability  as  carrier,  unless  specially  limited, 


(a)  See  Stori  v.  CUmentSy  1  Peake, 
107. 

(b)  Stort  V.  ClemmtSy  ubi  supra; 
Smith  Y.  Tom,  2  H.  &  N.  97;  Law- 
son  V.  DumlWy  9  C.  B.  64 ;  were 
actions  against  pilots.  As  to  the 
practice  of  the  Admiralty  Division 
in  personal  actions,  see  below,  p. 


316. 

(r)  Siort  v.  Clements,  1  Peake, 
107. 

(rf)  Story  on  Agency,  }§  314 — 
317 ;  Molloy,  1.  2,  c.  3,  s.  13.  And 
in  America  it  has  been  so  held: 
Denison  v.  Sri/mour,  9  Wend.  9. 
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may  extend  so  far ;  but  it  does  not  appear  to  have  been 
held  in  any  case  decided  in  this  country  that  he  is  liable 
in  tort  for  wrongful  acts  of  the  crew  (e).  For  wilful  injury 
to  another  ship  by  pilot  or  crew  he  clearly  is  not  liable  (/). 
As  regards  the  responsibility  of  the  master  when  a  pilot 
is  on  board,  whether  by  compulsion  of  law  or  by  the 
master's  or  owner's  choice,  it  seems  clear  that  for  a  colli- 
sion caused  by  the  fault  of  the  pilot  the  master  is  not 
answerable  if  the  pilot  has  been  placed  in  charge  of  the 
ship  properly  and  in  the  ordinary  course  of  navigation  (^). 

The  statutory  limitation  of  liability  (h)  does  not  apply  to  No  limitation 
.      .  L  -L        i_  X     1  i     1*1        ofliabiUtyof 

protect  an  owner,  or  a  part  owner,  by  whose  actual  fault  or  the  actual 

with  whose  privity  the  collision  occurred.    Such  an  owner  is  ^»"»»ifir-doer. 

liable  for  full  damages ;  and  if  the  proceeds  of  the  sale  of 

the  ship  arrested,  or  if  the  statutory  amount  of  the  owner's 

liability,  is  insufficient  to  recompense  the  sufferer  by  the 

collision,  the  owner  by  whose  actual  fault  or  privity  the 

loss  was  occasioned  is  liable  for  the  deficiency  (e). 

It  will  be  seen  below  {k)  that  in  the  case  of  a  collision 
with  one  of  her  Majesty's  ships,  by  the  fault  of  those  on 
•board  her,  the  actual  wrong-doer  is  alone  answerable  in 
damages. 

The  actual  wrong-doer,  being  commonly  a  seafaring  man  Liability  of 
of  small  means,  can  seldom  give   adequate  redress,  and  ^^^^^' 
may  be  not  worth  suing.     In  such  cases  the  substantial 

{e)  See  Aldrich  y.  SimmondSf  1  statute  limiting  owner's  liability. 
Stark.    214;    Oakley  v.   Speedy,    i  (t)  See  The  Triune,  3  Hajr.  114. 

Asp.  M.   L,   C.    134  ;    Blackie  v.  In  this  case  (decided  under  63  Geo. 

Stembridffe,  6  C.  B.  N.  S.  894.   The  3,  o.  159),  after  decree  condemning 

contrary  has  been  held  in  a  Vio-  the  owner  (who  intervened  in  the 

torian  CJourt :  Clan^  v.  Harrison,  suit)  and  his  ship  and  freight,  the 

4  Victoria,  L.  R.  437  (L.) ;  Stac-  ship  was   sold,  and  the  proceeds 

poole  ▼.  Betridge,  5  Victoria,  L.  R.  were  insufficient  to  pay  the  fuU 

302  (L.).  amount  of  damages  and  costs.     A 

(/)  Boiceher    v.    Noidstrom,     I  monition  was  decreed  against  the 

Taunt.  568 ;  MeMantu  y.  Criekettf  owner,  who  was  in  diarge  of  the 

1  East,  106.  ship  at  the  time  of  the  collision,  to 

(y)  Kent*8  Comm.  vol.  3,  §  176.  pay  the  deficiency,  and,  upon  his 

As   to    the    respective    duties    of  failing  to  do  so,  he  was  imprisoned 

master  and  pilot,  see  below,  p.  243.  upon  attachment. 

(A)  See  below,  p.  167,  as  to  the  [k)  Infra,  p.  102. 

1  ;> 
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LIABILITY. 


The  ship- 
owner is 
liable,  not 
^tf4  owner, 
hut  onljas 
employer  of 
the  actual 
wrong-doer. 


remedy  is  to  be  sought,  either  in  Admiralty  against  the 
ship,  or  in  a  oommon  law  court  against  the  employer  of 
the  actual  wrong-doer.  We  propose  to  consider  first  the 
liability  of  the  employer  or  master  of  the  actual  wrong- 
doer (/). 

In  most  cases  the  owner  of  the  ship  is  the  employer  of 
those  on  board  and  in  charge  of  her,  and  is  liable  for  their 
negligent  acts.  So  generally  is  this  the  case  that  it  has 
been  held  that,  in  the  absence  of  proof  to  the  contrary, 
those  in  charge  of  a  ship  will  be  presumed  to  be  in  the 
employment  of  her  owners  (w).  And  primd  facie  the 
registered  owners  are  the  real  owners  of  a  ship.  But  the 
register  is  not  conclusive  evidence  of  ownership;  and  if 
it  is  shown  either  that  the  actual  owner  is  a  different 
person  from  the  registered  owner,  or  that  the  registered 
owner  is  not  the  employer  of  the  crew  or  person  causing 
the  collision,  the  presumption  as  to  the  liability  of  the 
registered  owner  is  rebutted,  and  the  actual  owner  or  other 
person  employing  the  wrong-doer  is  alone  liable. 

It  must  be  clearly  understood  that  the  liabiliiy  for 
damage  by  a  ship  does  not  attach  to  her  owner  quA  owner. 
It  is  only  as  master  or  employer  of  the  persons  whose 
negligent  act  caused  the  damage  that  he  incurs  any  lia- 


(/)  Whether  by  the  civil  law  the 
shipowner  was  liable  for  a  collision 
caused  by  the  fault  of  the  master 
or  crew  seems  to  be  a  disputed 
point.  Bynkershoek,  Quiest.  Jur. 
Civ.  1.  4,  c.  23,  contends  that  he  is 
not  liable :  ei  {magisiro)  autem  man- 
datum  non  eat  aliorum  naves  dolo  vel 
culpd  obruere  ;  quod  si  feeiasety  ipee, 
quod  dedit  luat,  non  exercitor;  so  also 
Bynk.  Observationes  Jur.  Bom. 
1.  4,  0.  16.  On  the  other  hand, 
Yoet,  ad  Pandect.  14,  1,  7,  makes 
the  shipowner  liable :  quod  ei  deli- 
querit  {magister)  si  quidem  in  ipso 
ojicio  eui  erat  propositus^  dum  forte 
datd  operd  vel  culpd  atque  impru- 
dentid  manifestd  in  navigium  alienum 
impegit  suum  .  .  .  exercitores  ex 
quasi  delicto  teneri  constat.    Huberi 


Preelect.  Jur.  Civ.  14, 1, 8 ;  3  Kent's 
Comm.  161  ;  to  the  same  e^eet 
Cf.  also,  per  Ware,  J.,  The  Bebeeeay 
Ware,  188 ;  The  JPhebe,  ibid.  263, 
268.  The  exercitor  (charterer,  for 
whose  benefit  the  ship  was  worked) 
was  generally  liable  for  the  acts  of 
the  master,  and  not  the  domitms 
(general  owner).  The  law  on  the 
subject  will  be  found  D.  4,  9 ;  D. 
14,  1;D.9,  2;D.44,  7,6;D.45, 

2,  3, 1 ;  D.  47,  6, 1 ;  J.  4,  3 ;  Gains, 

3,  218,  219. 

(i»)  See  Joyce  v.  Capely  8  C.  &  P. 
370 ;  Mibbs  v.  Moss,  L.  R.  1  Q.  B. 
534,  and  cases  there  cited;  Fraeer  v. 
Cuthbertson,  6  Q.  B.  D.  93,  98; 
Chasteauneufv,  Delange,  7  App.  Cas. 
127. 
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biKty.  "  The  owner  would  not  be  liable  merely  because 
he  was  owner,  or  without  showing  that  those  navigating 
the  vessel  were  his  servants'* («). 

It  is  scarcely  necessary  to  observe  that  the  liability  of 
the  shipowner  for  the  acts  of  the  master  and  crew  does 
not  depend  upon  their  being  on  board  at  the  time  of  the 
collision  (o). 

It  is  further  necessary,  in  order  to  fix  the  shipowner  The  act  oom- 
with  liability,  that  the  negligent  act  complained  of  was  an  ^^^  -^^^^ 
act  of  the  servant  acting  within  the  scope  of  his  employ-  ^^  of  the 
ment  (^).     In  the  ordinary  case  of  a  collision  occurring  in  within  the 
the  course  of  the  employment  of  the  ship  for  the  owner's  g^pfoym^t 
benefit  no  difficulty  arises  upon  this  point.     But  when  the 
ship  is  engaged  upon  a  voyage  or  duty  not  authorized 
by  the  owner  the  question  arises  whether  those  on  board 
are  acting  within  the  scope  of  their  employment  by  the 
owner. 

Where  a  master,  without  any  instructions  from  his 
owner  as  to  towing  disabled  ships,  undertook  to  assist  a 
disabled  ship  into  port,  and  whilst  attempting  to  get  her 
in  tow  negligently  ran  into  and  injured  her,  it  was  con- 
tended that  the  owner  was  not  liable,  because  the  master 
in  assisting  the  disabled  ship  was  not  acting  within  the 
scope  of  his  employment.  It  was  held  that  he  was  so 
acting,  and  that  his  owner  was  liable  (g). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  Owners  not 
crew  can  seldom  be  within  the  scope  of  their  employment  ^ufui,  ma- 
so  as  to  make  the  shipowner  liable.  Thus  for  a  collision  lioious,  and 
caused  by  the  master  and  crew  maliciously  driving  their  of  their 

seryants. 

(n)  Fer  Lord  CaimB,  C,  £icer  (p)  As  to  what  acts  are  within 

Wear  Commisaionera  v.  Adamson^  2  the  scope  of  the  servant's  emploj- 

App.  Gas.  743,  751 ;  and  per  Lord  ment,  see  1  Smith's  L.  C.  9tn  ed. 

Blackbnm,  Simpaon  v.  Thompson,  3  394  ;  and  per  Willes,  J.,  Bartcick 

App.  Gas.  279,  293  ;  Hihha  v.  Rom,  t.  English  Joint-Stock  Bank,  L.  R. 

mbt  supra.  2  Ex.  259,  2G5. 

(o)  See  ne  Northampton,  1  Sp.  (q)  The  Thetis,  3  Mar.  Law  Gas. 

E.  &  A.  152 ;  Sibbs  v.  Boss,  udi  O.  S.  357. 
supra;  The  Kepler,  2  P.  D,  40. 
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ship  against  another  the  owner  will  not  be  liable  (r).  So 
where  those  on  board  a  ship  wilfully  cut  another  ship 
adrift,  and  the  latter  suffered  damage  in  consequence,  it 
was  held  that  the  owners  of  the  former  were  not  liable 
at  law,  and  that  their  ship  could  not  be  sued  in  Ad- 
miralty («). 

.  But  owners  are  liable  for  the  acts  of  their  servants  done 
in  the  course  of  their  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  be 
proved  (0.  And  owners  are  answerable  for  the  manner 
in  which  their  servants  navigate  their  ship,  though  the 
wrongful  act  of  the  servant  is  one  against  which  the 
owners  have  given  express  orders  (w). 

Infringement  of  the  Statutory  Regulations  for  Prevent- 
ing Collisions  at  Sea  is  a  misdemeanour,  and  damage 
caused  thereby  is  deemed  to  have  been  caused  by  the 
wilful  default  of  the  person  in  charge  of  the  deck(r). 
But  owners  are  not  relieved  from  liability  for  the  acts  of 
their  servants  in  such  cases  {x) ;  nor  are  they  the  less 
liable  because  the  negligence  of  their  servants  is  criminal, 
and  amounts  to  manslaughter  (y). 
Owner's  lia-        Where  a  ship  is  being  worked  by  a  charterer  or  hirer, 

thedijiflr     "^^^  appoints  and  pays  the  oflScers  and  crew  under  a 
iinder  <marter. 

(r)  The  Druidy  1  W.  Rob.  391 ;  L.  R.  3  A.  &  E.  47.     Cf.  Waltkam 

McMantu  v.  CtHeketty  1  East,  106 ;  v.     Mul^ar,    Moore,     776,    infra. 

Croft  V.  Alison,  4  B.  &  Aid.  590.  p.  93. 

In  Ths  Seine  (Sw.  411)  this  defence  (0  See  per  Willes,  J.,  Barwick  v. 
was  pleaded.  There  is  some  diffi-  English  Joint- Stock  Bank,  L.  R.  2 
culty  in  reconciling  these  with  Ex.  269,  265. 
later  cases  (carriage  accidents),  {u)  Limpusv.  London  General  Otn- 
Limpus  Y.  General  Omnibus  Co.,  1  nibus  Co.,  L.  R.  1  H.  &  G.  526; 
H.  &  0.  626  ;  Fage  v.  Lefries,  7  B.  Beits  y.  De  Vitre,  L.  R.  3  Ch.  441. 
&  S.  137  ;  but  character  of  the  acts  (v)  26  &  26  Vict.  c.  63,  ss.  27,  28. 
in  the  carriage  cases  is  substanti-  (^r)  It  was  so  held  under  the  pro- 
ally  different  from  that  in  the  ship  visions  of  a  former  Act :  The  Seine, 
cases.  For  an  instance  of  a  wil-  Swab.  411.  See  also  Poulton  v. 
fill  attack  upon  another  ship  by  a  London  and  South  Western  Sail.  Co,, 
tug,  see  L.  R.  1  A.  &  E.  64.  L.  R.  2  Q.  B.  534  ;  GHll  v.  General 

{s)  The  Ida,  Lush.  6  ;  the  ship  Iron  Screw  Collier  Co.,  L.  R.  3  C.  P. 

was  foreigfn,  and  the  collision  was  476. 

in  a  foreign  river ;  and  see  as  to  (y)  See  The  Franconia,  2  P.  D.  8, 

this  case,  per  Sir  R.  PhiUimore,  163 ;  Beg.  v.  Kegn,  2  Ex.  D.  63. 
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OF  SHIP  UNDER  CHARTER. 

charter-party  or  agreement  which  amounts  to  a  demise  of 
the  vessel,  the  owner  is  not  liable  at  law  for  damage  she 
may  do  while  in  the  possession  of  the  charterer.  But  if 
the  owner  remains  in  possession  of  the  ship,  either  by 
himself  or  his  agents,  he  is  liable,  though  she  is  under 
charter  to  another.  Where  a  ship  was  chartered  to  a 
person  for  six  months  at  20/.  a  week  for  the  carriage  of 
passengers  and  goods  as  he  should  direct,  the  charterer 
paying  all  disbursements  and  the  wages  of  officers  and 
crew,  and  the  owners  keeping  the  ship  in  repair,  it  was 
held  that  the  owners  were  liable  for  a  collision  caused  by 
the  fault  of  those  on  board  their  ship  (z). 

In  Daly  ell  v.  Tyrer{a)^  H.,  the  lessee  of  a  ferry,  hired  a 
tug  with  her  master  and  crew  to  assist  in  working  the 
ferry  for  a  day.  A  person  who  had  contracted  with  H. 
for  a  season  ticket  was  injured,  whilst  on  board  the  tug,  by 
the  negligence  of  her  crew,  who  were  the  owners'  servants. 
It  was  held  that  he  could  recover  against  the  owners,  and 
that  his  right  against  them  for  the  negligence  of  their 
crew  was  independent  of  his  right  against  H.  upon  the 
contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which 
is  manned  by  a  master  and  crew  who  are  the  owners' 
servants,  but  who,  by  the  charter-party  are  bound  to  obey 
the  orders  of  a  third  person  who  is  not  the  owners'  servant 
are  liable  at  law  for  damage  done  by  the  ship  while  acting 
under  the  immediate  orders  of  such  third  person.  Upon 
principle  it  is  difficult  to  see  why  the  owners,  by  placing 
their  servants  under  the  control  and  orders  of  a  third 
person,  should  escape  liability  for  their  wrongful  acts. 
And  in  Fletcher  v.  Braddick  {b)  Sir  J.  Mansfield  held  the 
owners  liable  in  such  a  case. 

(z)  Fentm  y.  Dublin  SUam  Faeket  power   to  diamiss  the    orew  and 

Co,^  8  Ad.  &  £U.  836.   Thededaion  officers, 
went  upon  the  words  of  the  oharter-  (a)  Ell.  Bl.  &  Ell.  899. 

party;  but  it  was  proved  that  the  (b)  2    N.    R.    182.      This   csase 

owners   had   appointed   and   had  is    not    satisfactory.      The   deoi- 
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Owner  can 
recover  over 
against  actual 
wrong-doer. 


Owner  not 
liable  for  the 
negligence  of 
one  to  whom 
the  ship  is 
demised. 


But  where  a  vessel  was  one  of  a  fleet  of  transports 
engaged  in  the  service  of  the  Government  upon  an  expe- 
dition of  war,  it  was  held  by  Cockbum,  O.J.,  that  it  -was 
an  incident  to  such  an  employment  that  all  the  vessels 
should  obey  the  orders  of  those  in  command  of  the  expe- 
dition ;  and  that  if  one  of  them  damaged  another  of  the 
fleet,  whilst  acting  in  strict  obedience  to  such  orders,  her 
owners  would  not  be  liable  (c). 

Where  a  Thames  barge  was  lent  by  her  owner  to  a 
person,  who  navigated  her  with  his  own  men,  it  was  con- 
sidered clear  by  Best,  J.,  that  the  owners  were  not  liable 
for  damage  done  by  her  (d). 

The  shipowners,  or  employers  of  the  master  or  actual 
wrong-doer,  by  whose  fault  a  collision  occurs,  can  recover 
against  him  any  damages  which  they  have  been  compelled 
to  pay,  or  any  loss  which  they  have  suffered  by  his 
negligence  (c). 

It  has  never  been  held  that  the  duty  to  use  due  care  and 
skill  which  is  incumbent  upon  every  person  in  the  conduct 
of  that  which,  if  misconducted  (/),  may  be  harmful  to 
others,  attaches  to  a  shipowner  whose  ship  is  being  navi- 
gated by  a  person  who  pays  the  owner  for  the  use  of  her, 
but  navigates  her  himself  or  by  his  servants  (^).  On  the 
contrary,  it  seems  clear  that  in  such  a  case  the  shipowner  is 
under  no  such  duty,  though  his  ship  is  chartered  or  hired 


sion  went  partly  upon  the  ground 
that  the  duty  of  the  officer  did  not 
extend  to  seeing  to  the  working  of 
the  ship.  The  officer  was  in  the 
service  of  the  Government,  who 
were  the  diarterers.  The  case 
was,  however,  cited  without  com- 
ment by  Sir  J.  Hannen  in  ITie 
Tasmania,  13  P.  D.  110,  117. 

(<?)  Hodgkinson  v.  Femie,  2  C.  B. 
N.  S.  415 ;  this  statement  of  the 
law  was  approved  by  the  Court. 

(d)  Seott  y.  Seott,  2  Stark.  438; 
but  it  seems  that  in  Admiralty  she 
would  be  subject  to  arrest.  See 
TAeJ^wi^,  67L.  T.214. 


{e)  Qrem  v.  Xew  Riter  Co,y  4  T. 
R.  689  ;  Blewitt  v.  Bill,  13  East,  13. 

(/)  As  to  this  duty,  see  per  Den- 
man,  C.J.,  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339,  877 ;  pwLord 
StoweU  in  The  Dundee,  1  Hag.  Ad. 
120;  per  Lord  Blackburn  in  The 
VoortcaarU  and  The  Khedive,  7  App. 
Cas.  795,  812;  tmdJtiifer  WearOm- 
mietioners  v.  Adamson,  2  App.  Cas. 
743,  767.     See  also  infra,  p.  212. 

(^)  But  the  principle  nas  been 
adopted  in  the  Harbours,  Docks, 
and  Piers  Act,  1847,  mentioned  in 
the  next  paragraph  of  the  text,  and 
in  some  local  Docks  Acts. 
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for  the  purpose  of  navigation,  and  is  in  the  course  of  em- 
ployment for  the  owner's  benefit.  The  duty  above  referred 
to  attaches  only  to  those  who  have  the  actual  conduct  of 
the  ship  and  to  their  employers.  If  the  duty  attached  to 
the  owner  qud  owner,  it  is  clear  that  he  could  not  free 
himseU  from  it  by  contract  (A) ;  but  it  has  been  pointed 
out  in  a  former  page  that  mere  ownership  creates  no 
liability  for  damage  done  by  the  ship(»). 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Vict.  Owner  liable 
0.  27),  s.  74,  the  owner  of  a  ship  which  damages  the  dsmJ±^to*°' 
harbour,  dock,  pier,  quays,  or  works  is  answerable  to  the  pior,  &o.,  by 
undertakers  for  the   damage  done  by  such  ship,  or  by  &an  his 
any  person  employed  about  her.     This  statutory  liability  fi^rvante. 
is  larger  than  the  common  law  liability  of  the  shipowner ; 
for  it  exists  whether  the  actual  wrong-doer  is  his  servant 
or  not.     The  ship  herself  is  also  liable  in  Admiralty,  and 
a  maritime  lien  is,  it  seems,  created  by  the  statute  for  the 
amount  of  the  damage  (/).     It  has  been  held  that,  not- 
withstanding the  words  of  the  statute,  the  shipowner  is 
not  liable  for  injury  to  a  pier  by  his  ship  in  case  of  violent 
tempest  or  act  of   God  (A:).     And  the   statute  provides 
(sect.  74)  that  the  shipowner  shall  not  be  liable  where  the 
damage  was  caused  entirely  by  the  fault  of  a  compulsory 
pilot  in  charge  of  his  ship. 

The  liability  for  damage  done  by  a  ship  springing,  as  Liability  of 
we  have  seen,  not  from  ownership  of  the  ship,  but  from  t^ownero^ 
the  rule  of  law  by  which  a  man  is  liable  for  the  wrongful 
acts  of  his  agent  acting  within  the  scope  of  his  employ- 
ment, it  is  evident  that,  on  the  one  hand,  an  owner  may 
be  liable,  though  the  relation  of  master  and  servant  does 


(A)    Sole  y.   Siitingbaume  Mail.  (j)  See  The  MerU,  31  L.  T.  N.  S. 

Co.,   6  H.  &  N.  488;   per  Lord  447. 

Blackburn,  Dalton  y.  AnguSy  6  App.  {k)  Itiver  Wear  Commissioners  y. 

Cas.  740,  820 ;  Bower  y.  FeatSj  1  Adamson,  2  App.  Gas.  743,  over- 

Q.  B.  D.  321 ;  Hughes  y.  Fereivaif  ruling  I%e  Me^%  31  L.  T.  N.  S. 

8  App.  Gas.  443.  447,  and  Dennis  y.  ToveU,  L.  R.  8 

(i)  Suproy  p.  68.  Q  B.  10. 
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not  exist  between  Uni  and  the  peraon  who  does  the  mis- 
ohief ,  and  on  the  other  hand,  that  the  principal  or  employer 
of  the  wrong-doer  will  be  liable,  whether  he  is  also  owner 

of  partnere;  of  the  ship  or  not.  A  ship  worked  by  a  partnership  is  an 
instance  of  the  latter  case.  Each  member  of  the  partner- 
ship is  liable  for  the  negligent  acts  of  the  other  partners, 
and  for  the  acts  of  agents  of  the  partnership  done  in  the 
course  of  the  business  of  the  partnership  (/).  In  this  case, 
imless  the  partner  sued  is  an  owner  of  the  ship,  it  seems 
that  his  liability  is  unlimited  (m). 

In  Steel  v.  Lester  {n)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (o),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him, 
the  owner  having  no  control  over  her,  the  crew  to  be 
engaged  and  the  voyages  to  be  determined  at  the  absolute 
discretion  of  the  skipper.  The  owner  was  to  receive  one- 
third  of  the  net  profits  earned  by  the  ship.  It  was  held 
that  the  owner  was  liable  for  a  collision  caused  by  the 
fault  of  his  ship.  Whether  the  skipper  was  the  owner  s 
servant,  or  his  partner  (;;)  in  the  adventure,  navigating  the 
ship  for  the  joint  benefit  of  himself  and  the  owner,  it  was 
held  that  the  owner's  liability  was  the  same. 

of  charterer.  Where  the  person  whose  negligence  causes  the  collision 
is  the  servant  or  agent  of  a  charterer  of  the  ship,  the 
liability  for  damages  falls  on  the  charterer.  But,  except 
in  the  rare  case  of  an  actual  demise  of  the  ship,  it  seldom 
happens  that  the  officers  and  crew  are  in  the  employment 
of  the  charterer  and  not  of  the  owner.  Whether  in  the 
case  of  a  ship  being  demised  to  a  charterer,  the  charterer 
would  take  the  benefit  of  the  statute  limiting  shipowners' 
liability,  seems  doubtful  (q), 

(/)  As  to  the  liability-  of  partners  (  je?)  As  to  such  an  agreement  not 

for  torts,  see  Lindlej  on  Partner-  oonstitating    a    partnCTship,    see 

ship  (4ih  ed.)t  298.  Bumard  v.  Aaron,  31  L.  J.  G.  P. 

(m)  See  infra,  p.  171.  334;  Thi  Fhebe,  Ware's  Reports, 

(«)  3  C.  P.  D.  121.  263. 

(o)  Under  38  &  39  Vict.  c.  88.  [q)  See  infra,  p.  171. 
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A  person  who  contracts  with  a  shipowner  for  the  use  of 
his  ship,  with  her  officers  and  crew,  for  a  specified  time  or 
purpose,  does  not  thereby  become  liable  for  the  negligence 
of  those  on  board  her.  Thus  where  harbour  commis- 
sioners contracted  with  a  tug-owner  that  his  tug  should 
tow  vessels  into  the  harbour  at  a  specified  price,  it  was  held 
that  they  were  not  liable  for  the  negligence  of  the  crew  of 
the  tug  (r). 

Thus  far  we  have  considered  the  liability  at  common  Liability  of 
law  of  the  actual  wrong-doer  and  of  persons  answerable  for  AdmirS^. 
his  acts.  The  injured  person,  we  have  seen,  has  at  common 
law  no  lien  upon  the  wrong-doing  ship,  but  only  a  right  of 
action  against  the  person  in  fault,  and,  if  he  was  the  ser- 
vant or  agent  of  another,  against  his  employer  («).  We 
now  proceed  to  discuss  the  liability  in  Admiralty  of  the 
ship  by  the  negligent  navigation  of  which  the  damage 
was  occasioned.  In  dealing  with  this  branch  of  the  sub- 
ject it  is  almost  impossible  to  avoid  personifying  the  ship 
and  speaking  of  her  as  the  actual  wrong-doer.  The  habit 
is  in  some  respects  convenient  and  is  inveterate,  and  it 
would  be  useless  to  struggle  against  it.  But  it  must  not 
be  forgotten  that  in  speaking  of  a  ship  as  a  wrong-doer  or 
"  in  fault "  for  a  collision,  we  are  using  a  figure  of  speech 
which  is  apt  to  be  misleading  (t).  There  are,  indeed,  to 
be  found  in  the  books  cases  which  give  some  coimtenance 
to  the  doctrine  that  in  Admiralty  the  ship  is  the  real 
defendant;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense. 
But  it  is  submitted  that  this  view  of  the  liability  of  the  ship 

(r)  CutkberUon  y.  Farsons,  12  G.  board  ship  A.  in  driving  another,  B., 

B.  304.  to  alter  her  course,  so  as  to  strike 

(«)  See  per  Lord  Blackbom,  Hiver  and  injure  a  third  ship,  G.     G.  sued 

Wear  Commitsioners  v.  Adanuon,  2  A.,  and  in  the  judgment  the  action 

App.  Gas.  743,  768.  is  thus  described :—"  The  suit  is 

{t)  The  judgment  in  The  Siatert,  not  brought   against    the    actual 

1  P.  D.  117,  is  an  instance  of  the  wrong-doer,    but    it    is    brought 

confusion  arising  from  the  practice  against  the  vessel  which    caused 

of  personifying  the  ship.  A  collision  the  actual  wrong- doer  to  do  the 

oocnrred  by  tke  fault  of  those  on  wrong." 
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in  Admiralty  is  not  well  founded,  and  that  at  the  present 
day  it  would  not  be  followed.  It  probably  would  never 
have  been  put  forward  but  for  the  loose  language  frequently 
used  with  reference  to  negligence  in  the  conduct  of  ships, 
which  attributes  the  negligence  not  to  the  persons  who 
navigate,  but  to  the  ships  themselves.  The  process  of 
Admiralty  Courts  against  the  ship  seems  clearly  to  have 
originated,  not  in  any  such  idea  as  that  involved  in  the  law 
of  deodand  (u)  or  in  the  noxal  action  of  the  civil  law,  but 
simply  as  a  ready  and  effectual  means  of  compelling  the 
wrong-doer  to  appear  and  defend  the  action,  or  to  make 
recompense  (t?). 

Some  countenance  is  lent  to  the  theory  of  the  ship's,  as 
distinguished  from  the  owner's,  liability,  by  cases  (a?)  in 
which  the  shipowner  has,  by  seizure  and  sale  of  his  vessel 
in  Admiralty,  been  held  liable  in  damages  for  a  collision 
caused  by  the  fault  neither  of  himself  nor  of  his  servants, 
but  of  persons  in  charge  of  his  ship  who  were  not  his 
servants..  Some  of  these  cases  have  been  reversed  on 
appeal ;  but  there  is  at  least  one  (y)  recent  decision  of 
the  Court  of  Admiralty  giving  e£Fect,  at  the  expense  of  the 
innocent  owner,  to  the  principle  that  it  is  the  ship  that 


(m)  For  a  curious  case  upon  the 
law  of  deodand  in  connection  -with 
collision,  see  Jieg,  y.  Foltvart,  1  Q. 
B.  818,  where  it  was  held  that  the 
j  iiry  have  no  power  to  levy  deodand 
where  the  collision  is  hy  fault 
amounting' to  manslnughter,  though 
they  have  where  there  is  mere  neg- 
ligence: Law  Magazine,  vol.  3, 
p.  188. 

(f;)  See  per  Dr.  Lushington  in 
The  Mellona.  3  W.  Rob.  16. 

(«)  The  Ticonderopa,  Swab.  216  ; 
The  Lemington^  2  Asp.  Mar.  Law 
Gas.  475  ;  and  see  the  decision  (re- 
versed on  appeal)  of  Sir  R.  PhiUi- 
more  in  The  Halleg,  L.  R.  2  A.  & 
£.  3  ;  on  app.  ibid,  2  P.  G.  193.  In 
America  it  has  been  held  that  the 
liability  of  the  ship  arises  without 
regard  to  the  ownership :  see  The 


China,  7  Wall.  63;  The  R,  B, 
Forbesy  1  Sprague,  328 ;  and  The 
Cumberland,  Stuart's  Vice-Ad.  Re- 
ports (Lower  Ganada,  1858),  p.  75. 
The  opposite  views  as  to  the  podi- 
tion  of  the  owner  of  a  ship  pro- 
ceeded against  in  the  Admiralty 
Gourt  wlU  be  found  discussed  in 
The  Mullingar,  26  L.  T.  N.  S.  32S, 
and  The  Farlement  Beige,  6  P.  D. 
197,  217.  In  the  former  (an  Irish) 
case,  Townsend,  J.,  stated  that  in 
Admiralty  it  is  the  ship,  and  not 
the  shipowner,  that  is  sueid ;  in  the 
latter  case,  Brett,  L.J.,  held  that 
the  shipowner  is  in  fact  impleaded 
in  Admiralty.  Gf .  also  The  Long- 
ford, 14  P.  D.  34. 

(y)  The  Lemingtony  2  Asp.  Mar. 
Law  Gas.  475.  See  this  and  other 
cases  below,  pp.  90,  eeq. 
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does  the  wrong.  Whatever  ground  there  may  be  for  the 
opinion  that  by  the  maritime  law  it  was  the  ship  that  did 
the  wrong  (2),  and  the  ship  that  paid  the  recompense,  the 
principles  of  the  common  law  have  so  far  prevailed  in  the 
Admiralty  of  this  country,  that  it  is  at  least  doubtful 
whether  at  the  present  day,  notwithstanding  the  case  above 
mentioned,  damages  could  be  recovered  in  Admiralty 
against  an  innocent  shipowner,  where  his  liability  depended 
only  upon  the  supposed  principle  of  the  maritime  law  which 
fixes  the  fault  upon  the  ship  (a). 

Upon  this  subject  the  language  of  Selwyn,  L.J.,  in  The 
Halley  may  here  be  quoted.  "  In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 
such  as  a  ship  or  carriage,  may  be,  and  frequently  is, 
spoken  of  as  the  wrong-doer;  but  it  is  obvious  that 
although  redress  may  be  sometimes  obtained  by  means  of 
the  seizure  and  sale  of  the  ship  or  carriage,  the  chattel 
itself  is  only  the  instrument  by  the  improper  use  of  which 
the  injury  is  inflicted  by  the  real  wrong-doer  "  (6). 

Again,  in  The  Parlement  Beige  {c)y  Brett,  L.J.,  delivering 
the  judgment  of  the  Court  of  Appeal,  said  : — "  In  a  claim 
made  in  respect  of  a  collision  the  property  is  not  treated 
as  the  delinquent  per  se.  Though  the  ship  has  been  in 
colUsion  and  has  caused  injury  by  reason  of  the  negligence 

(z)  Cf .  Anon.  1  Keb.  44,  where  ralty  and  the  law  of  deodand ;  and 

the   '*  miademeanour  of  boat*'  is  he  reten  to  ike  noxa  drditio  of  the 

spoken  of.  Roman  law  as  embodying  the  same 

(a)  The  doctrine  which,  treating  idea.    But  there  seems  considerable 

the  ship  as  the  wrong-doer,  makes  doubt  whether  arrest  of  the  ship  in 

her  liable  in  Admii^tj  under  aU  Admiralty  had  any  connection  wiUi 

circninstanoes,  and  without  regrard  deodand  or  noxa  deditio.     It  was 

to  her  ownership,  has  been  carried  more  probably  adopted  simply  as  a 

further  in    the   American  Courts  means  of  compelling  the  owner  to 

than  is  consistent  with  the  English  appear. 

decisions:  see^i^r  Story,  J.,  United  {b)  Fer    Selwyn,    L.J.,   in    The 

StaUi  V.  The  Malek  Adhel,  2  How.  Halley,  L.  R.  2  P.   C.   193,   201. 

210,    233.     In   Holmes*   Common  And  see  The  M.  Moxham,  1  F.  D. 

Law,  pp.  26,  seq.y  and  an  article,  107,   111  ;  Simpeon  v.  Thmnpeony  3 

10  American  Law  Review  (p.  432),  App.  Cas.  279,  as  to  the  necessity 

the  writer,  Mr.   O.  W.  Holmes,  of  determining  who  is  **  the  actual 

jun.,  traces  a  connection  between  wrong-doer.** 

the  Uability  of  the  ship  in  Admi-  (r)  5  P.  D.  197,  218. 
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or  want  of  skill  of  those  in  charge  of  her,  yet  she  cannot 
be  made  the  means  of  compensation  if  those  in  charge  of 
her  were  not  the  servants  of  her  then  owner,  as  if  she  was 
in  charge  of  a  compulsory  pilot.  This  is  conclusive  to 
show  that  the  liability  to  compensate  must  be  fixed  not 
merely  on  the  property,  but  also  on  the  owner  through  the 
property." 

From  the  expressions  used  in  these  judgments,  it  would 
appear  that  the  liability  of  the  ship  in  Admiralty,  and  of 
the  owner  at  common  law,  should  always  be  concurrent. 
And  in  Tlie  Druid  {d)y  Dr.  Lushington  said,  that  the 
liability  of  the  ship  and  the  responsibility  of  the  owner, 
were  convertible  terms.  But  unless  we  are  to  understand 
"owner"  to  mean  j^ro  hoc  vice  ovmer,  or  in  some  sense  other 
than  that  of  general  owner,  the  dictum  of  Dr.  Lushington 
is  not  consistent  with  subsequent  cases.  It  is  clear  that 
the  ship  may  be  liable  in  Admiralty  where  no  damages 
could  be  recovered  at  law  against  the  general  owner. 
Cases  in  which  it  has  been  so  held  will  be  considered 
below  (^). 
Maritime  lien  Before  disoussing  further  the  cases  in  which  the  ship, 
ite  naturf  '  SLS  distinguished  from  her  general  owners,  is  liable  to  the 
sufferers  in  a  collision,  it  will  be  convenient  to  consider  the 
nature  of  the  liability  of  the  ship  in  Admiralty.  This 
liability  exists  in  the  form  of  a  lien  or  charge  upon  the 
ship,  which  arises  in  consequence  of  the  collision  in  favour 
of  the  injured  party.  As  a  general  rule,  where  a  ship  in 
the  course  of  her  employment  for  the  owner's  benefit,  by 
the  fault  of  those  in  charge,  strikes  or  causes  injury  to  (/) 
another  ship,  a  charge  for  the  amount  of  the  loss  attaches 
I  to  her  in  favour  of  the  sufferer.  This  charge  or  privilege, 
called  a  maritime  lien,  is  enforced  against  the  ship  by  an 
action  in  rein  in  Admiralty. 

{d)  1  W.  Rob.  391.  ooUision  between  two  others,  though 

{e)  Infra,  pp.  90,  seq.  she  does  not  herself  strike  either  of 

(f)  It  seems  that  the  lien  attaches  them.    See  infra,  p.  85. 
to  a  ship  that  negligently  causes  a 
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The  proceddings  in  an  action  in  rem  commence  with  the 
ifisue  of  a  writ  of  summons  addressed  to  the  owners  and 
persons  interested  in  the  ship(^);  this  is  followed  by 
arrest  (A)  of  the  ship  by  the  marshal  of  the  Court.  There- 
upon the  ship,  with  her  gear  and  tackle,  and  the  freight 
she  is  earning  at  the  time  of  the  coUiBion,  become  security 
to  the  plaintiS  for  any  damages  he  may  recover  in  the 
action  (i). 

The  privilege  or  right  of  the  injured  party  against  the 
ship  is  inchoate  from  the  moment  of  collision  (A;),  and  is 
carried  into  effect  by  proceedings  in  the  Admiralty  Divi- 
sion of  the  High  Court  or  other  Court  having  Admiralty 
jurisdiction  (/).     It  is  not  displaced  by  a  sale  to  a  bond 

rem  is  very  fully  discussed  in  the 
following  oases:  The  Bold  Buc' 
eleugh,  7  Moo.  P.  C.  C.  267  ;  The 
Aline,  1  W.  Rob.  Ill  ;  The Mellona, 
3  W.  Rob.  16  ;  The  Kymph,  Swab. 
Ad.  86  ;  The  Parlement  Beige,  6  P. 
D.  197  ;  The  Orient,  3  Mr.  Law 
Cas.  O.  S.  321 ;  L.  R.  3  P.  C.  696  ; 
The  Ttvo  Ellens,  L.  R.  4  P.  C.  161  ; 
The  Heinrieh  Bjom,  10  P.  D.  44,  at 
pp.  63,  54  ;  The  Cella,  13  P.  D.  «2  ; 
Taylor  t.  Carryl,  20  How.  fi84.  It 
is  doubtful  whether  the  doctrine 
.  that  collision  gives  rise  to  a  lien  is 
older  than  The  Bold  Buccleuyh.  In 
no  earlier  case  is  the  doctrine  ex- 
plicitly stated.  lu  Brown's  Admi- 
ralty Law,  vol.  2,  p.  143,  it  is 
stated  that  '*the  torts  of  the  master 
cannot  be  supposed  to  hypothecate 
the  ship,  nor  in  my  humble  judg- 
ment, in  strictness  of  speech,  to 
produce  any  lien  on  it."  And  so 
of  salvage  {ib.  p.  52),  there  is  no 
lien,  from  Gierke's  Praxis,  tit. 
24,  28,  it  appears  that  arrest  of  the 
dejfeudant's  ship  (or  other  goods) 
was  an  alternative  to  arrest  of  the 
defendant's  person,  and  was  merely 
a  means  of  compelling  appearance. 
(k)  The  Bold  Bucclenyh,  7  Moo. 
P.  d  0.  267. 


{p)  As  to  serrice  of  the  writ,  see 
tw/ra,  pp.  304,  327. 

(A)  TheValentinianRegnlations, 
issued  circiter  A.D.  1336 — 1343,  for 
the  guidance  of  the  Courts  of  the 
Sea  at  Valencia,  contain  provisions 
as  to  the  execution  of  the  sentence 
of  the  Court  by  arrest  and  sale  of 
the  moveable  property  of  the  de- 
fendant, indudmg  his  ships.  These 
provisions  are  in  some  respects  simi- 
lar to  the  existing  process  of  the 
Admiralty;  but  there  is  no  trace  in 
them  of  a  lien  existing  before  arrest. 
See  Twiss'  Bkck  Book  of  the  Ad- 
miralty, Vol.  IV.  pp.  476  seq.  The 
Regfulations  are  referred  to  by  Mr. 
Justice  Story  in  De  Lovio  v.  Boit,  2 
Gall.  398,  as  authority  for  the  ex- 
tent and  character  of  Admiralty 
jurisdiction.  Arrefft  of  a  defen- 
dant's property  or  person,  to  com- 
pel him  to  appear,  lieet  in  jure 
eivili  nullum  habet  fundamentum, 
was  a  practice  which  formerly  ex- 
tensively prevailed  on  the  con- 
tinent of  Europe — res  toid  JEuropd 
usitatissima :  Huberi  Positiones 
juris,  ii.,  4 ;  Hub.  Prselectiones 
jur.  civ.,  vol.  2,  88  soq.  This 
subject  is  fully  discussed  in  Maine's 
Early  History  of  Institutions, 
pp.  261  seq, 

(t)  Subject  to  the  marshars 
charge ;  The  Europa,  B.  &  L. 
210.    The  nature  of  proceedings  in 


(0  The  statutes  conferring  and 
regulating  Admiralty  jurisdiction 
are :  —  High  Court,  13  Ric.  2, 
Btat.   1,  c.  5;  15  Ric.  2,  c.  3;  3 
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fide  purchaser  without  notice  (m),  by  the  owner's  death  (n), 
or  bankruptcy  (o),  or,  if  the  ship  is  owned  by  a  company, 
by  a  winding-up  order  against  the  company  (/?),  or  by  a 
sale  under  the  order  of  a  foreign  Court  in  which  the  pro- 
ceedings are  not  in  rem  {q).  The  injured  party  must, 
however,  take  proceedings  to  enforce  his  right  within  a 
reasonable  time,  or  he  will  lose  the  benefit  of  his  lien  (r), 
at  any  rate  where  there  are  circumstances  which  render 
its  enforcement  inequitable.  Where  the  defendant  ship 
was  owned  by  a  company,  and  many  of  the  shares  in  the 
company  had  changed  hands  since  collision,  this  was  held 
not  to  constitute  a  sufficient  change  of  interest  to  render 
the  enforcement  of  the  lien  inequitable  («).  The  indelible 
character  of  the  lien  for  damages  is  analogous  to  the  noxa 
caput  sequitur  of  Roman  law :  and  supports  the  theory  that 
by  the  ancient  doctrine  of  the  Admiralty  it  was  the  ship 
that  "did  the  wrong'' (0. 
To  what  tiie  The  lien  attaches  to  the  hull  of  the  ship,  and  also  to  her 
tackle,  apparel,  and  furniture.  Thus  her  sails  and  rig- 
ging (?(),  and  her  equipment  for  a  fishing  voyage  {x)y  have 
been  held  subject  to  it.  But  it  does  not  attach  to  the 
wearing  apparel  of  passengers  on  board  her  (y).  The  lien 
exists  after  the  ship  has  bten  wrecked  and  broken  in 
pieces,  and  it  may  be  enforced  against  the  fragments  (z). 

&  4  Vict.  o.  66  ;  24  Vict.  c.   10.  Navigation  Co.,  L.  R.  20  Eq.  325 ; 

County  Courts :  31  &  32  Vict.  c.  71 ;  In  re  Rio  Grand  do  Sol.  Steamship 

32  &  33  Vict.  c.  51 ;   38  &  39  Vict.  Co.,  5  Ch.  D.  282 ;    The  Cella,  13 

0.  50.    Vice- Admiralty  Courts :  26  P.  D.  82. 

&  27  Vict.  c.  24  ;    39  &  40  Vict.  (q)  The  Charles  Amelia,  L.  R.  2 

c.  69  ;  53  &  54  Vict.  c.  27  (Colonial  A.  &  E.  330. 

Courts).     Scotland :   11  Geo.  4  &  1  (r)  In  The  Europa,  2  Moo.  P.  C. 

Will.  4,  c.  69.     Ireland:   30  &  31  C.  K.  S.  1,  the  Uen  was  held  to  be 

Vict.  c.  114  ;  39  &  40  Vict.  c.  28  ;  subsisting  three  years,  and  in  The 

40  &  41  Vict.  c.  56.  Kong  Magnus,  89  L.  T.  264,  eleven 

(m)  The  Bold  JBuccleugh,  7  Moo.  years,  after  the  collision.    See  also 

P.  C.  0.  267  ;  The  Nymph,  Swab.  The  Fairport,  8  P.  D.  48. 
86  ;  The  MelUma,  2  W.  Rob.  16.  («)  The  Kong  Magnus,  supra. 

(«)  See  Fhillips  v.  Eon\fray,  24  {t)  See  above,  p.  76. 

Ch.  b.  439,  and  oases  there  cited,  («)  The  Alexander,  1  Dods.  278. 

as  to  an  action  at  law  in  this  case.  (x)  The  Dundee,  1  Hagg.  109. 

(o)  The  Young  Mechanic,  2  Cur-  (y)  The  WiUiam  in.,lj.  R.  3  A. 

tis,  404  (Amer.  case).  &  E.  487. 

(p)  In  re  Australian  Direct  Steam  {z)  The  Neptune,  I  Hagg.  227,238 


lien  attaches. 


Digitized  by 


Google 


DAMAQB  LIEN  :   TO  WHAT  IT  ATTACHES.  81 

Cargo  on  board  the  ship  arrested  forms  no  part  of  the  Cargo  may  be 
res  to  which  the  lien  attaches ;  but  it  is  subject  to  arrest  ^mpd^pfi^- 
in  order  to  compel  the  payment  into  Court  of  freight  due  ment  of 
to  the  shipowner  {a) ;  and  if  part  has  been  discharged,  the 
remainder  will  be  released  only  upon  payment  of  the  whole 
of  the  freight  (6) ;  and  when  the  ship  is  ordered  to  be  sold, 
the  Court  will  order  the  marshal  to  retain  the  cargo  as 
security  for  the  freight  and  charges,  and,  if  no  application 
be  made,  to  sell  such  part  as  may  be  necessary  to  pay 
them  (c).  Such  freight  is  part  of  the  rea^  although  the 
cargo  in  respect  of  which  it  is  payable  was  not  on  board 
at  the  time  of  the  collision,  if  the  vessel  arrested  was 
in  fact  then  engaged  in  earning  it.  Thus,  where  a  ship 
was  in  collision  on  her  outward  voyage  with  a  cargo  on 
board  for  the  owner's  benefit,  it  was  held  that  the  cargo 
which  she  was  then  under  charter  to  bring  home  from 
the  foreign  port  was  liable  to  arrest  {d).  But  where  the 
freight  had  been  paid,  and  the  ship  was  subsequently,  and 
before  arrest,  sold,  it  was  held  that  the  new  owner  was  not 
liable  beyond  the  value  of  the  ship  (e). 

Barges  and  craft  propelled  by  oars  only  are  subject  to  What  craft 
arrest  if  the  collision  occurs  on  a  tideway  (/) ;  but  not,  ^^.  ^^ 
it  seems,  where  the  injury  is  to  a  craft  which  is  not  sea- 
going, and  the  collision  occurs  in  the  body  of  a  county. 
Thus  it  has  been  held  that  a  County  Court  has  no  jurisdic- 
tion in  the  case  of  a  collision  between  two  lighters  in  the 
Thames,  upon  the  ground  that  the  Admiralty  Court  had 


(where  the  lien  was  for  wages) ;  (b)  The  JRoeelif,  L.  B.  2  A.  &  E. 

The  Bold  BueeUugh,  7  Moo.  P.  G.  363. 

0.  267.    Distmg.  The  Annie,  12  P.  {e)  The  Gettysburg,  6  Asp.  M.  C. 

D.  50  (a  case  of  life  salvage).  347.    In  that  case  the  carg^  was 

(a)  The  Victor,  Lush.  72;    The  ordered  to  be  kept  for  fourteen 

Leo,  Lush.  444  ;  Nixon  y.  Roberts,  days  before  sale. 

1  J.  &  H.  739.     As  to  arrest  of  \d)  The  Orpheus,  L.  R.  3  A.  &  £. 

cargo  where  no  freight  is  due,  see  308. 

The  Flora,  L.  R.   1  A.  &  E.  46.  ie)  TA^ifif/Awia,  3  W.  Rob.  16, 26. 

Art.  736  of  the  German  Commercial  (/)  The  Sarah,  Lush.  549 ;  Fur- 

Code  provides  for  arrest  of  cargo  for  kis  v.  Flower,  L.  R.  9  Q.  B.  114; 

the  same  purpose.  The  Emily,  67  L.  T.  214. 

M.  G 
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no  jurisdiotion  in  such  a  case  (g).  But  a  ship  injuring  a 
barge  is  liable  to  arrest  (A).  And  if  a  foreign  ship  injures 
a  British  ship,  or  property  of  a  British  subject,  in  any  part 
of  the  world,  she  may  be  detained  if  found  within  three 
miles  of  the  shore  of  the  United  Kingdom  (t).  A  ship 
which  had  been  so  detained  was,  after  an  absolute  appear- 
ance by  her  owners  in  Admiralty,  held  liable  in  rem  for 
injury  to  a  barge  within  the  body  of  a  county  (k).  The 
owner  of  cargo  cannot,  imder  24  Vict.  c.  10,  s.  7,  take 
proceedings  in  rent  against  the  carrying  ship  in  respect  of 
damage  to  cargo  (1). 

A  plaintiff  who  obtains  judgment  in  a  dameige  action  is 
entitled  to  enforce  his  lien  to  the  exclusion  of  another 
damage  claimant  who  institutes  his  action  after  judgment 
even  on  the  same  day  (m).  And  the  damage  lien  takes 
precedence  of  charges  upon  the  ship  arising  out  of  con- 
tract, such  as  mortgages  (n)  and  bottomry  bonds,  whether 
prior  or  subsequent  to  the  collision  in  date  (o),  liens  for 
wages,  whether  earned  before  or  after  the  collision  (p), 
liens  for  pilotage  (y),  and  (probably)  the  possessory  lien 
of  a  shipwright  for  repairs  (r).     But  it  ranks  after  the 


(<7)  Everard  v.  Kendall,  L.  R.  6 
C.  P.  428.  For  the  reason  of  the 
distinction  as  to  sea-gpoing  craft, 
see  below,  p.  326;  and  as  to 
County  Court  jurisdiction,  below, 
p.  326. 

(A)  The  Malvinay  Lush.  493 ;  Br. 
&  L.  67. 

(f)  17  &  18  Vict.  c.  104,  s.  627. 

{k)  The  Bilbao,  Lush.  149. 

(0  The  Victoria,  12  P.  D.  106. 

{m)  The  Saracen,  6  Moo.  P.  C.  C. 
66;  The  Desdetnona,  Swab.  168; 
and  see  The  Markland,  L.  R.  3  A. 
&  E.  340 ;  The  Alne  Eolms  (first 
action),  47  L.  T.  N.  S.  309. 

(ft)  Bee  The  Chieftain,  Br.  &  Lush. 
104,  111,  as  to  the  mortgagee's 
position. 

(o)  The  Aline,  1  W.  Rob.  Ill ; 
infra,  p.  83.  It  has  recently  been 
held  in  America  that  the  damage 
lien  takes  precedence  of  the  lien 


for  necessaries  supplied  prior  to  the 
collision:  Loud  y.  Tugboats  John 
G.  Stevens  and  E.  S.  Carter,  89  L.  T. 
164. 

{p)  The  Benares,  7  Not.  of  Cas. 
Suppl.  p.  60;  The  Linda  Flor, 
Swab.  309 ;  The  Duna,  6  L.  T.  N. 
S.  217 ;  The  Elin,  8  P.  D.  39, 
129 ;  The  Chinuera,  cited  8  P.  D. 
46,  131,  in  all  which  cases,  how- 
ever, the  ship  was  foreign. 

(q)  Abbot  on  8h.  (12th  ed.),  697 ; 
The  Benares,  supra,  Qu^er^,  whether 
any  such  lien  exists. 

(r)  Precedence  was  g^ven  to  a 
salvage  lien  over  the  smpwright's 
lien  in  The  Gustaf,  Lush.  606.  But 
see  The  Aline,  I  W.  Rob.  111.  The 
shipwright's  lien  is  not  determined 
by  arrest  of  the  ship  in  a  neces- 
saries action :  The  Acacia,  4  Asp. 
Mar.  Law  Cas.  254. 
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daim  of  a  bondholder  who,  after  the  ooUisioii  and  before 
arrest,  without  notice  of  the  damage  lien,  advances  upon 
bottonuy  money  which  is  afterwards  expended  in  repairs 
—so  far,  at  least,  as  such  claim  relates  to  the  increased 
value  of  the  ship  by  reason  of  such  repairs  (s) ;  and  it 
probably  ranks  after  a  ssdvage  lien  attaching  after  the 
collision  (t). 

The  case  of  The  Aline  (u)y  which  is  frequently  cited  The  Aline, 
upon  the  question  of  priority  of  liens,  was  as  follows : — 
A  Russian  schooner.  The  Aline^  went  into  Cowes  to  be 
repaired  after  collision  on  the  22nd  of  September  with 
The  Panther y  a  British  brig.  One  Day,  without  notice  of 
any  proceedings  against  The  Aline  being  intended,  under- 
took to  be  responsible  for  254/.  2«.  Qd,  for  repairs  to  The 
Aline  upon  her  master  agreeing  to  give  a  bottomry  bond 
for  that  amount.  On  the  20th  of  October  The  Aline  was 
arrested  in  a  damage  suit  at  the  instance  of  the  owner  of 
The  Panther,  On  the  following  31st  of  January  The  Aline 
was  held  solely  in  fault  for  the  collision.  She  was  after- 
wards sold  under  the  process  of  the  Court,  and  realized 
208/.  4«.  9d.  The  registrar  found  that  220/.  13«.  10c?., 
besides  some  interest  and  costs,  was  due  to  the  owner  of 
The  Panther,  The  repairs  were  effected  partly  before  and 
partly  after  the  arrest.  A  question  arose  between  Day 
(who  was  treated  as  a  bondholder)  and  the  owner  of  The 
Panther  as  to  the  right  to  the  proceeds  of  the  sale  of  The 
Aline.  It  was  held  that  the  owner  of  The  Panther  was 
entitled  to  the  value  of  The  Aline  before  the  repairs  were 
commenced,  and  of  that  part  of  the  repairs  which  were 
done  after  the  arrest  took  place.  The  decision  was  founded 
upon  considerations  of  policy,  it  being  thought  inexpedient, 

(«)  The  Aline,  1  W.  Bob.  111.  the  damage  lien  is  not  benefited  bj 

As  to  the  groimd  of  this  decision,  the  repairs  is  doabtf  ul. 

see  per  Parke,  B.,  in  2^  Bold  Buc-  (t)  See  The  Selina,  2  Not.  of  Cas. 

ekugh,  7  Moo.  P.  C.  C.  267,  286.  18;  Carffo ex Galam,BT.&  Jja&h.lSl; 

Whether   the    bondholder    would  AU,- Gen.  y.  Norstedt,  ^^rice,  97. 

have  priority  where  the  owner  of  (u)  I  W.  Hob.  111. 

g2 
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as  regards  the  interests  of  both  the  owner  of  the  wrong- 
doing and  the  owner  of  the  injured  ship,  to  throw  diffi- 
culties in  the  way  of  bottomry  transaotions  tending  to 
benefit  both  of  them  (a?). 

It  will  be  observed  that  in  The  Aline  it  was  held  that 
the  owner  of  the  injured  ship  was  entitled  to  such  part  of 
the  proceeds  of  sale  as  represented  the  accretion  in  value 
due  to  repairs  effected  after  arrest.  In  a  subsequent 
case  (y),  where  the  ship  had  without  consent  been  repaired 
and  increased  in  value  after  arrest,  it  was  held  that  the 
owner  was  entitled  to  have  her  released  upon  payment 
into  Court  of  her  value  at  the  date  of  the  arrest. 

Where  several  claimants  for  damages  in  several  actions 
in  rem  in  respect  of  the  same  collision  obtain  successive 
judgments  against  the  ship,  their  respective  liens  are  en- 
forceable against  the  ship  in  the  order  of  the  judgments  (s). 
A  plaintifE  who  institutes  his  action  after  another  has  been 
instituted,  but  before  judgment,  is  entitled  to  damages 
rateably  with  the  plaintifE  in  the  earlier  action  (a). 

In  the  case  of  a  ship  owned  by  a  company  in  liquidation 
the  damage  lien  will  be  enforced  in  priority  to  the  claims 
of  the  general  creditors  (6).  If  all  parties  are  before  the 
Court,  an  order  will  be  made  in  the  liquidation  for  pay- 
ment of  the  amount  of  the  lien.  But  if  parties  interested 
in  the  ship,  as  mortgagees  in  possession,  are  not  before  the 
Court  and  cannot  be  brought  before  it,  leave  must  be  ob- 
tained in  the  winding-up  to  proceed  in  Admiralty.     An 


{x)  But  see  per  Parke,  B.,  on 
this  case  in  The  Bold  Buoeleugh,  7 
Moo.  P.  C.  C.  267,  286. 

(y)  The  St.  Olaf,  L.  B.  2  A.  &  E. 
360.  It  does  not  appear  that  The 
Aline  was  cited. 

(«)  The  Saraeetiy  6  Moo.  P.  C.  C. 
56.  As  to  a  stay  of  proceedings  in 
such  a  case  to  enable  the  defendant 
to  limit  liability,  The  Alne  Holme 
(first  action),  47  L.  T.  N.  8.  309. 

{a)  The  Clara,  Swab.  1.  See 
The  Union,  3  L.  T.  N.  S.  280  ;  infra. 


p.  216,  as  to  this  being  a  lex  fori, 

{h)  In  re  Australian  Direct  Steam 
Navigation  Co,,  L.  R.  20  Eq.  325  ; 
In  re  Rio  Grande  do  Sul  Steamship 
Co.,  6  Gh.  D.  282.  See  also  In  re 
Traders'  North  Staffordshire  Carrying 
Co.,  L.  R.  19  £q.  60,  as  to  the 
rieht,  after  winding-up  order,  to 
sell  a  barge  for  toUs  due  before 
winding-up  ;  and  see  alw  '  as  to 
enforcing  a  necessaries  lien  in  case 
of  bankruptcy,  Halhday  y.  Harris^ 
L.  R.  9  C.  P.  668. 
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arrest  of  the  ship  by  the  Admiralty  Court  after  a  winding- 
up  order  has  been  made  is  void,  unless  leave  to  proceed  in 
Admiralty  has  been  obtained  in  the  winding-up  (c). 

In  Ireland  an  injunction  to  restrain  an  Admiralty  action 
in  retn  was  refused  by  a  Court  of  Bankruptcy,  except  upon 
payment  into  Court  of  the  amoimt  of  the  claim  and  an 
undertaking  being  given  as  to  costs  {d). 

Though  it  has  not  been  expressly  so  held,  it  appears  Whether  the 
that  the  lien  attaches  not  only  to  a  ship  that  strikes  and  when^^eL 
injures  another,  but  to  a  ship  by  the  negligent  navigation  damajre,  but 
of  which  a  collision  is  caused  between  two  other  vessels  {e). 
By  virtue  of  10  &  11  Yict.  c.  27,  it  attaches  to  a  ship  that 
injures  a  pier  or  harbour  works  (/),  and  probably  it  attaches 
in  all  damage  cases  where  the  Admiralty  has  jurisdiction 
by  statute  (^);  but  not  where  the  plaintiff  is  suing  the 
owner  of  the  carrying  ship  for  damage  to  his  goods  under 
the  provisions  of  24  Yict.  c.  10,  s.  6.     In  this  case  the  Act 
gives  a  right  against  the  ship,  but  no  lien  (A).     For  loss 
of  life,  since  no  action  lies  in  rem  (infra^  p.  122),  there  is 
no  lien. 

It  has  not  been  expressly  decided  whether  the  lien  for  Whether  the 
damage  attaches  in  cases  where  the  Admiralty  Court  has  attach  ^en 
juriscKction  only  under  the  modem  statutes,  3  &  4  Yict.  the  Admiralty 
c.  65,  and  24  Yict.  o.  10.     If  the  collision  occurs  within  jurisdiction 
the  body  of  a  county,  or  if  one  ship  is  injured  by  the  ^^y^*^*® 
negligenoe  of  those  in  charge  of  another  ship,  without 

(«)  See  note  (&),  anUy  p.  84.  Jurist,    197    (damage    by    ship's 

\^)  In  re  T,  Cf  Ir.  Bep.  11  Eq.  anchor  to  telegraph  cable). 

151.    And  see  The  John  and  Mary,  {g)  See  The  Clara  KiUam,  L.  B. 

Swab.  471.  3  A.  &  E.  161 ;   The  Sylph,  L.  R. 

(0  See  The  Sisters,  1  P.  D.  117  ;  2  A.  &  E.  24  ;    2%«  Uhla,  3  Mar. 

The  Wheatsheaf  and  The  Inirepide,  Law  Gas.  O.  S.  148  :    The  Chase, 

2  Mar.  Law  Gas.  O.  S.  292 ;  The  Stuarts'  (Canada)  Bep.  361. 

Indwtris,  L.  B.  3  A.  &  E.  303  ;  (A)  The  IHeve  Superiore,  L.  B.  6 

ne  Energy,  ibid.  48  ;  TheBatavier,  P.  G.  482.    But  see  The  Patria,  L. 

9  Moo.  P.  C.  G.  286  ;   The  Ligby  B.  3  A.  &  E.  436,  469.    As  to  the 

Orwad,  Ad.  Gt.  April,  1884,  infra,  effect  in  such  an  action  of  sect.  7, 

p.  137.  see   The   Vietoria  (No,   1),   supra, 

if)  The  Merle,  31  L.  T.  K.  S.  p.  82. 
447 ;  Gf.  The  Ctar,  19  Low.  Ganada 
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actually  being  in  contact  with  the  latter  (f),  the  wrong- 
doing ship  may  be  sued  in  Admiralty  in  refn^  and  there 
are  strong  grounds  for  holding  that  in  these,  as  in  other 
cases  of  damage,  the  lien  attaches  (A*).  But  it  is  not  in 
every  case  in  which  the  ship  may  be  sued  in  rem  that  the 
lien  attaches  (/) ;  and  there  are  cases  in  which  the  Ad- 
miralty Court  has  statutory  jurisdiction,  as  in  the  case 
of  damage  by  a  ship  to  a  pier(m),  and  certain  collisions 
within  a  coimty,  in  which  it  does  not  appear  to  have  been 
expressly  decided  that  the  lien  attaches. 
Lien  by  It  has  been  held  that  the  liability  created  by  10  &  11 

case  of 'injury  Vict.  0.  27,  upon  the  owner  of  a  ship  that  injures  a  pier 
to  a  pier,  &o.   qj.  harbour  works,  and  upon  the  ship  herself,  involves  a 

maritime  lien  upon  the  ship  (n). 
Baa  takea  A  ship  will  be  released  after  arrest  upon  money  being 

arroBted.    ^    P^^^  i^*^  Court  or  bail  being  given  in  a  sum  sufficient  to 
satisfy  the  plaintiff's  claim  or  to  the  amount  of  the  def en- 


(f)  As  ia  The  Industrie,  L.  R.  3 
A.  &  E.  303  ;  The  Energy,  ibid,  48 ; 
The  Sisters,  1  P.  D.  117 ;  and  oasM 
cited  supra,  p.  27,  note  (m). 

(k)  The  Two  miens,  L.  R.  4  P.  C. 
161,167;  TheMary  Ann,  Jj.U,  I  A. 
&  E.  8,  12 ;  The  Sara,  12  P.  D. 
158,  162 ;  14  App.  Gas.  209,  216. 
In  America  it  has  been  held  that  a 
ship  may  recover  in  Admiralty  the 
value  of  an  anchor  and  chain  from 
which  she  had  to  slip  to  avoid 
another  ship  driving  towards  her : 
The  Perkins,  2  Mar.  Law  Gas.  O.  S. 
Dig.  648 ;  and  that  no  lien  attaches 
to  a  ship  for  damage  to  a  bridge  : 
1  Parsons  on  Sh.,  ed.  1869,  p.  532 ; 
but  the  owner  of  a  pier  improperly 
built  in  a  fairway  was  sued  in 
Admiralty  for  damage  to  a  ship 
sunk  by  collision  with  it,  no  ques- 
tion being  raised  as  to  jurisdic- 
tion: Attee  V.  The  Packet  Co.,  21 
Wall.  389.  In  another  case  a  ship 
was  sued  in  Admiralty  for  injury 
caused  by  her  warp,  which  was 
negligfenuy  stretched  across  a 
river:  MeCord  v.  The  Steamboat 
Tiber,  6  fiissel,  409.    As  to  Admi- 


ralty joiisdiction  in  case  of  collision 
between  a  raft  and  a  ship,  see  The 
W,  T.  Clark,  5  Bissel,  296.  By  the 
Supreme  Gourt  it  was  held  that  the 
owners  of  a  ship  from  which  fire 
had  been  communicated  to  a  ware- 
house on  shore  could  not  be  sued  in 
Admiralty :  The  Plymouth,  3  WaU. 
20.  The  Royal  Gourt  of  Jersey  has 
held  that  personal  injury  caused 
by  the  breaking  of  a  ship's  warp  by 
improper  straining  is  not  within  its 
A(£niralty  jurisdiction :  The  Cyg^ 
nus,  2  L.  T.  N.  8.  196. 

(0  See  The  Pieve  Superiore,  L.  R. 
6  P.  G.  482 ;  The  Seinrieh  Bj'om,  10 
P.  D.  44;  11  App.  Gas.  270. 

(m)  As  in  The  Uhla,  3  Mar.  Law 
Gas.  O.  S.  148 ;  The  Excehior,  L.  R. 
2  A.  &  E.  268 ;  The  Albert  Edward^ 
44  L.  J.  Ad.  49  ;  The  Maid  of  the 
Mist,  21  W.  R.  310.  decided  under 
the  Gourt  of  Admiralty  (Ireland) 
Act,  1867,  s.  29. 

(«)  The  Merle,  31  L,  T.  N.  S.  447. 
This  case  was  overruled  upon 
another  point  in  River  Wear  Com^ 
missioners  v.  Adamson,  2  App.  Gas. 
743, 
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dant's  liability  (o).  In  such  a  case  the  money  in  Court, 
or  the  amount  of  the  bail,  takes  the  place  of  the  ship,  as  a 
security  for  what  may  be  recovered  in  the  action,  and  the 
ship  herself  is  free(^).  Though  it  has  been  held,  where 
the  amount  for  which  bail  was  given  was  insufficient  to 
provide  for  damages  and  costs,  that  the  ship  may  be  re- 
arrested to  satisfy  the  claim  for  costs  (^),  it  is  doubtful 
whether  a  re-arrest  to  satisfy  damages  where  the  amount 
of  the  ball  is  insufficient,  would  be  allowed  (r).  Where 
bail  is  given  in  an  amount  beyond  the  owner's  statutory 
liability,  the  sum  recoverable  is,  nevertheless,  limited  to 
the  statutory  amount  («).  Where  excessive  bail  is  required 
the  amount  will  be  moderated  upon  an  application  to  the 
Court  (^),  and  in  recent  years  the  additional  expense  of 
procuring  excessive  bail  has  been  ordered  to  be  paid  by  the 
party  requiring  it. 

Commission  paid  on  procuring  bail  cannot,  however,  be 
recovered  as  part  of  the  defendant's  costs,  though  it  may 
be  recovered  as  damages  where  it  is  shown  that  the  ship 
was  arrested  maliciously  or  with  gross  negligence  (t*). 

Where  after  judgment  in  a  damage  action,  in  which  Insufficient 
bail  for  an  insufficient  amount  had  been  given  and  the  ^^^y     ^^ 
ship  released,  judgment  was  given  against  the  same  ship  against 
in  an  action  for  necessaries,  and  the  ship  was  sold  in  the  of  ship, 
necessaries  action  and  the  money  paid  into  Court,  it  was 
held  that  the  plaintifiEs  in  the  damage  action  could  not  be 

(o)  As  to  the  praotioe  touching  &  E.  45. 

bail,  see  WiUiama  and  Bruoe,  Ad.  (r)  Ths  Kdlanuuoo,  15  Jur.  885  ; 

Pr.  2nd  ed.  p.  282  seq.  The  Volant,   1  W.  Eob.  383  ;  The 

(p)  SeeRoscoe'sAd.Pr.2nded.  Temiseouata,  2  Sp.  E.  &  A.  208; 

152,156.  Asto  security  to  answer  a  The  Falk,  infra. 

counter-claim  where  the  defendant's  («)  The  Duehetse  de  Brabant^^w. 

ship  is  not  arrested,  see  The  Alne  264  ;   The  Chieftain,  32  L.  J.  Ad. 

^o/iw (second action), 47 L.T.N.S.  106;  The  Stafordshire,  L.  R.  4  P. 

307 ;  24  Vict.  c.  10,  s.  34.  As  to  the  C.  194. 

proper  mode  of  obtaining  judgment  {t)  Owen  v.  The  Providence,  Ad. 

where  there  is  default  of  appear-  Ct.  1766;  Marsden*sAd.Ga.  13.  See 

ance,  see  The  Avenir,  9  P.  D.  84.  also   The  Chieftain,  Br.  &  L.  104  ; 

{q)  The  Freedom,  L.  B.  3  A.  &  E.  The  Victor,  Lu«h.  72. 

405  ;  and  see  The  Flora,  L.  B.  1  A.  (u)  The  Collingrove^  10  P.  D.  158. 
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paid  out  of  the  proceeds  of  the  sale  of  the  ship  to  the 
prejudice  of  the  claimants  in  the  necessaries  action  {x). 

The  assignee  of  a  right  to  proceed  in  rem  for  repairs  is 
entitled  to  enforce  his  right  against  the  ship,  notwith- 
standing a  composition  deed  executed  by  the  assignor  after 
the  arrest  of  the  ship ;  and  although  at  the  date  of  the 
assignment  the  ship  was  not  imder  arrest,  and  the  right  of 
the  assignor  was  inchoate  only(y).  It  seems  that  the 
right  of  an  assignee  of  a  lien  for  damage  would  be  the 


Discharg'e  of 
the  lien. 


same. 


The  lien  for  damage  which,  we  have  seen,  attaches  at 
the  instant  of  collision  (2)  adheres  to  the  ship  until  it  is 
discharged  by  being  satisfied,  by  laches  (a),  or  in  any  other 
way  in  which  by  law  it  may  be  discharged  (6).  It  seems 
that  it  may  be  enforced  after  the  death  or  bankruptcy  of 
the  wrongdoer,  or  of  the  person  liable  at  law  for  the  acts 
of  the  wrongdoer,  and,  in  the  absence  of  laches,  it  is 
not  barred  by  the  Statute  of  Limitations  or  by  lapse  of 
time(c). 

From  the  above  statement  as  to  the  nature  of  the  mari- 
time lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  suflterer  by 
collision  with  a  remedy  in  many  cases  where  he  would 
otherwise  be  without  redress ;  as  where  the  owners  of  the 


{x)  The  FMf  4  Asp.  Mar.  Law 
Caa.  692. 

(y)  The  Wa»py  L.  R.  1  A.  &  E. 
367.  The  principle  of  this  decision 
-would  not  appear  to  be  affected  hj 
The  Heinrich  Bjom^  11  App.  Cas. 
270.  See  as  to  assignment  of  choses 
in  action,  S.  G.  J.  Act,  1873,  s.  25, 
sub-B.  6 ;  and  as  to  the  effect  of 
bankruptcy  therein.  Bankruptcy 
Act,  1883,  8.  44;  Be  Tilleit,  Exp, 
KingtcoU,  60  L.  T.  N.  S.  676.  As 
to  assignment  of  the  lien,  see  The 
Merle,  31  L.  T.  N.  S.  447;  The 
New  Eagle,  4  Not.  of  Gas.  426; 
The  Janet  Wilson,  Swab.  261  ;  The 
Louita,  6  Not.  of  Gas.  531. 


(z)  The  Bold  Bueeleugh,  7  Moo. 
P.  G.  G.  267  ;  The  Mary  Ann,  L.  R. 
1  A.  &E.  8,  11. 

(a)  See  per  Mellish,  L.  J.,  The 
Tfco  ElUna,  L.  R.  4  P.  G.  161,  169. 

{b)  It  is  discharge  by  sale  of  the 
res  under  process  of  the  Gourt :  The 
Saracen,  2  W.  Rob.  461  ;  by  pay- 
ment and  acceptance  of  the  amount 
of  the  claim :  The  William  Money,  2 
Hag.  136;  or  by  acceptance  of 
bail,  whether  the  amount  of  bail  is 
sufficient  to  recompense  the  sufferer 
or  not :  The  Kalamazoo,  15  Jur.  885 , 
supra,  p.  87. 

(c)  See  per  Mellish,  L.  J.,  L.  R. 
4  P.  G.  170  ;  The  Kong  Magnus,  63 
L.  T.  N.  S.  716. 
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wrongdoing  ship  are  resident  abroad,  dead,  or  bankrupt, 
or  for  other  reasons  cannot  be  sued  personally. 

The  question  referred  to  above  (d)  has  arisen  in  several  Whether  the 
cases, — ^namely,  whether  the  ship  may  be  liable  in  pro-  uablewLre 
ceedings  in  rem  where  the  collision  is  not  caused  by  the  *^«  owner  ia 
fault  of  the  owner  or  his  agents,  and  where,  consequently, 
he  could  not  be  made  liable  at  law.     In  The  Druid  {e)y 
Dr.  Lushington  said,  that  the  liability  of  the  ship  and  the 
responsibility  of  the  owner  were  convertible  terms.     And 
in  some  later  cases  the  liability  of  the  ship  and  the  re- 
sponsibility of  the  owners  have  been  spoken  of  by  the 
Privy  Council  as  if  they  were  always  concurrent  (/)     In  a 
case  before  the  Court  of  Appeal  it  was  expressly  said  that 
"  the  liability  to  compensate  must  be  fixed  not  merely  on 
the  property  but  on  the  owner  through  the  property  "  (g). 
On  the  other  hand  there  are  decisions  in  Admiralty  holding 
the  ship  liable  where  the  owner  could  not  be  sued  at  law  (h). 

Thus  where  a  yacht  was  placed  by  her  owners  in  the  Ship  in  hands 
hands  of  an  agent  for  sale,  and  whilst  in  his  possession,  and  ^^*^*  *^ 
owing  to  his  negligence  in  not  striking  her  top  gear,  she 
drove  from  her  moorings  and  injured  another  ship,  it  was 
held  that  the  yacht  was  liable.     The  proceedings  being 
in  remy  Dr.  Lushington  said  that  the  common  law  doctrine 

Jd)  Supra,  p.  *lh.     For  further  below,  it  was  so  held  in  Tlte  Nep" 

ormation  upon  this  subject,  see  tune  the  Second,  1  Dods.  Ad.  467 ; 

a    pamphlet   entitled    *' Maritime  and  7%«  t?iro/aino,  3  Hag.  Ad.  169, 

Lien,"bytheHon.  John W.  Mans-  where  the  vessel  was  condemned 

field,  London,  Stevens  &  Sons,  1 889.  for  the  fault  of  a  compulsory  pilot. 

{e)  1  W.Rob.  391.     It  appears  These  decisions  were,  nowever,  not 

from  The  Tasmania,  13  P.  D.  110,  followed  in  subsequent  cases:  see 

116,  that  in  the  opinion  of  Sir  J.  The  Protector,  I  W.  Rob.  46 ;  The 

Hannen,  by  ** owners"  Dr.  Lush-  Maria,  ibid,  96.     In  The  Druid,  1 

ing^ton  meant  to  include  charterers.  W.  Rob.  391,  Dr.  Lushing'ton  said 

(/)  The  Diana,  Stuart  v.  Isemon-  that  the  liability  of  the  ^ip,  and 

ger,  4  Moo.  F.  G.  G.  11,  19;  The  the  responsibility  of  the  owners, 

Amalia,  1  Moo.  P.  G.  G.  N.  S.  471,  were  convertible  terms.    Whetiier 

484 ;    The  HaUey,  L.  R.  2  P.  G.  this  dictum  is  to  be  understood  as 

193 ;  The  Orient,  3  P.  G.  696,  703  ;  referring  to  the  jwy)  hde  vice  owner 

The  M.  Moxham,  1  P.  D.  107.  or  to  the  general  owner,  its  acou- 

{g)  Per  Brett,  L.  J.,  The  Parle-  racy  in  law  seems  to  be  equally 

ment  Beige,  5  P.  D.  197,  218.  doubtful.     Gf.  The  Longford,  14  P. 

(A)  Beisides  the  cases  mentioned  D.  34. 
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as  to  the  non-liability  of  her  owner  for  the  negligence  of 
an  independent  oontractor  had  no  application  (i).  At 
common  law  the  owner  would  not  be  liable  in  such  a 
case  (A;). 
Shipfl  under  Where  a  veBsel  was  chartered  to  the  French  Q-ovemment, 
and  whilst  in  tow  of  a  steamship,  which  the  charterers 
ordered  her  to  employ,  by  the  fault  of  the  steamship, 
went  foul  of  a  third  vessel.  Dr.  Lushington  held  that,  the 
proceedings  being  in  rem^  the  maritime  lien  for  damage 
attached,  notwithstanding  any  prior  contract  between  the 
owner  and  a  third  party.  "It  is  impossible,"  he  said, 
"  that  because  a  person  has  entered  into  a  voluntary  con- 
tract by  which  he  is  finally  led  into  mischief,  that  that  can 
relieve  him  from  making  good  the  nusehief  which  he  has 
done."  And  he  said  that  this  was  the  case  though  the 
ship  has  been  demised  by  the  owner  to  another  who  has 
the  appointment  of  the  master  and  crew  (/). 

The  case  here  anticipated  by  Dr.  Lushington  afterwards 
came  before  Sir  B.  Fhillimore,  and  was  decided  in  ac- 
cordance with  the  above  opinion  of  Dr.  Lushington. 
In  The  Lemington{m)  the  vessel  was  chartered  by  her 
owners  to  a  person  upon  terms  by  which  the  charterer  had 
the  sole  and  absolute  management  of  her  and  the  appoint- 
ment of  her  crew.  The  charterer  was  to  pay  all  expenses 
connected  with  the  ship,  and  her  owners  were  to  receive 
one-fifth  of  her  gross  earnings.  It  was  held  that  the  ship 
was  liable  in  proceedings  in  rem.  Sir  R.  Phillimore 
said: — 

(i)  The  Ruby  Qiieen,  Lush.  266 ;  tended  to  retract  what  he  said  in 

see  also  The  Orient,  L.  R.  3  P.  C.  The  Druid:'*  per  Sir  J.  Hannen, 

696.  The  Tasmania,  13  P.  D.  110,  117. 

{k)  See    per    Blackburn,    Hiver  See  also  a  dictum  of  Dr.  Lushington 

Wear  Commieaionere  y.  Adamaon,  2  in  The  Mellona,  3  W.  Rob.  16,  21, 

App.  Gas.  743,  768 ;  Eglington  v.  as  to  the  liability  of  the  ship  with- 

Norman,  46  L.  J.  Ex.  657.  out  regard  to  the  Question  whether 

(/)  The  Tieonderoga,   Swab.   Ad.  the  owners  at  the  date  of  the  arrest 

215.     «  There  is  nothing  in  this  were  the  owners  at  the  date  of  Uie 

judgment  which  leads  to  the  oon-  collision, 
elusion  that  Dr.  Lushington  in-  (m)  2  Asp.  Mar.  Law  Gas.  475. 
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"  A  vessel  placed  by  its  real  owners  wholly  in  the 
control  of  charterers  or  hirers,  and  employed  by  the  latter 
for  the  lawful  purposes  of  the  hiring,  is  held  by  the 
charterers  as  pro  hdc  vice  owners.  Damage  wrongfully 
done  by  the  res  while  in  possession  of  the  charterers  is 
therefore  damage  done  by  the  owners  or  their  servants, 
although  those  owners  may  be  only  temporary.  Yessels 
suffering  damage  from  a  chartered  ship  are  entitled,  j^n'md 
fade^  to  a  maritime  lien  upon  that  ship,  and  look  to  the 
res  as  a  security  for  the  restitution.  I  cannot  see  how  the 
owners  of  the  res  can  take  away  that  security  by  having 
temporarily  transferred  the  possession  to  third  parties.  A 
maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  negligence  of  those  in  charge  of  her,  in  whosesoever 
possession  she  may  be,  if  that  damage  is  inflicted  by  her 
whilst  in  the  course  of  her  ordinary  and  lawful  employ- 
ment, authorized  by  her  owners.  Whether  the  damage  is 
done  through  the  default  of  the  servants  of  the  actual 
owners,  or  of  the  servants  of  the  chartered  owners,  the  res 
is  equally  responsible,  provided  that  the  servant  making 
default  is  not  acting  unlawfully  or  out  of  the  scope  of  his 
authority  "(n). 

The  liability  of  the  owner  in  this  case  has  been  com- 
pared to  that  of  the  holder  of  a  bottomry  bond  executed 
before  a  collision  for  which  the  ship  is  in  fault.  In  such 
a  case  the  damage  lien  takes  precedence  of  the  bottomry 
lien.     The  bondholder  is,  "  so  to  speak,  a  part  owner  in 

(fi)  See  also  Th$  Emify^  67  L.  T.  or   his    agent's,   possession :    The 

214,  where  a  barge,  worked  by  the  CoUier,  L.  R.  1  A.  &  £.  83  ;  The 

hirer's  seryants,  and  not  by  the  Waterloo^  2  Dods.  Adm.  433.     In 

owner  or  his  servants,  was  held  France  it  seems  that  a  ship  in  the 

subject  to  arrest ;  cf.  also  TfiePhebe,  position  of  The  LemingUm  is  liable 

Ware,  263.   The  charterer  of  a  ship  to    the    sufferer    bj    collision   as 

in  the  situation  of  The  Lemington^  '^g^uarantie  speoiale:  "  Manuel  de 

eupruy  p.  90,  is  held  to  be  entitled  Droit  Commercial,  par  P.  Bravard 

to  owner's  salvage  reward:    The  Veyii^res,    7th  ed.   par  Ch.   De- 

Seout,  L.  B.  3  A.  &  £.  512 ;  but  the  mangeat,  p.  343.     See  also  below, 

actual  owner  is  entitled  to  owner*s  p.  184,  as  to  the  liability  in  France 

salvage,    where,    notwithstanding  of  the  ship  as  distinguished  from 

the  charter,  the  ship  remains  in  his,  the  o'^ner. 
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interest  at  the  date  of  the  collision,  and  the  ship  in  which 
he  and  others  are  interested  is  liable  to  its  value  at  that 
date  (of  the  collision)  without  reference  to  his  claim  "  (o). 
The  Toimania,  The  liability  of  the  ship,  as  distinguished  from  that  of 
the  owner,  was  lately  under  discussion  in  The  Tasmania  {p). 
The  conclusion  arrived  at  in  that  case  by  Sir  James  Hannen 
was,  that  the  damage  lien  is  not  absolute ;  that  it  does  not 
arise  upon  the  mere  fact  of  collision  through  the  negligence 
of  those  on  board ;  that  it  arises  only  where  "  the  navi- 
gators can  be  identified  with  the  owners  or  their  agents  ;'* 
and  that  by  the  maritime  law,  "  charterers  to  whom  the 
government  of  the  ship  is  volimtarily  handed  over,  repre- 
sent the  owners  so  as  to  bind  the  ship."  There  is,  he  said, 
a  prirnd  facte  liability  of  the  ship,  which  may  be  rebutted 
by  showing  that  the  injury  was  done  by  the  act  of  some 
one  navigating  the  ship  not  deriving  his  authority  from 
the  owners ;  and  by  the  maritime  law,  charterers  in  whom 
the  control  of  the  ship  has  been  vested  by  the  owners  are 
deemed  to  have  derived  their  authority  from  the  owners 
so  as  to  make  the  ship  liable  for  the  negligence  of  the 
charterers  who  are  pro  hdc  rice  owners.  From  these  pre- 
mises he  drew  the  conclusion,  that  whatever  is  a  good 
defence  for  the  charterers  against  the  claim  of  the  injured 
person  is  a  good  defence  for  the  ship,  as  it  would  have 
been  if  the  same  defence  had  arisen  between  the  owners 
and  the  injured  person. 

The  facts  of  the  case  to  which  Sir  James  Hannen 
applied  these  principles  were  these: — The  plaintiff,  the 
owner  of  the  smack  Striver^  sued  the  tug  Tasmania^  in  rem^ 
for  sinking  the  smack  whilst  towing  her  into  Yarmouth 
harbour.  The  collision  was  caused  entirely  by  the  fault 
of  the  master  of  the  tug.     The  Tasmania  was  owned  by 

io)  Fer  Jervis,   C.  J.»  The  Bold  bj  her  owner,  Wdh  y.  Oamond.  2 

Bueeletuh,  7  Moo.  P.  G.  C.  267,  Baym.  1044. 

285.    Of.  the  liability  of  the  ship  (p)  13  P.  D.  IIO. 
for  wages  of  a  crew  not  employed 
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one  WatkiiiB,  and  she  was  chartered  by  the  Gfreat  Tar- 
mouth  Steam  Tug  Company  at  30/.  per  week,  the  oharterers 
finding  a  captain  and  the  owners  the  crew.  The  plaintiff, 
who  was  a  director  of  the  tug  company,  had  been  in  the 
habit  ol  employing  the  company's  tugs  to  tow  his  smacks 
upon  terms  published  by  the  company,  one  of  which  was 
that  the  company  were  not  to  be  liable  for  damage  to 
smacks  when  in  tow  of  their  tugs.  It  was  held  that  the 
plaintiff  employed  The  Tasmania  upon  the  terms  published 
by  the  company  with  reference  to  their  own  tugs ;  that  in 
contracts  made  upon  the  published  terms  there  was  neces- 
sarily implied  an  agreement  that  the  tug  should  not  be 
liable  in  rem;  and  that  consequently  The  Tasmania  was 
not  liable  in  rem^  no  damage  lien  having  arisen. 

Having  regard  to  the  above  decisions,  it  seems  that, 
notwithstanding  dicta  to  the  contrary,  a  person  injured  by 
a  collision  can  in  some  cases  recover  against  the  owner  of 
the  ship  that  has  done  the  damage  by  proceedings  in 
Admiralty  in  rem  where  he  could  not  recover  at  common 
law.  But  imtil  the  point  has  been  considered  by  a  Court 
of  Appeal,  the  law  cannot  be  considered  as  settled  (^). 

In  America,  the  liability  of  the  ship,  as  distinguished  ThelUbilitj 
from  the  personal  liability  of  the  owner,  has  been  carried  ^gtini^BLed" 
further  than  it  has  ever  been  carried  by  the  Courts  of  this  from  3ie 
ooimtiy.    In  a  case  before  the  Supreme  Court  (r),  Story,  J.,  ^^oi^ 
quoted  with  approval  the  following  passages  from  a  judg-  ^^• 
ment  of  Marshall,  C.  J. : — "This  is  not  a  proceeding 
against  the  owner ;  it  is  a  proceeding  against  the  vessel 
for  an  offence  committed  by  the  vessel."     And  again, 
quoting  from  another  case,  he  says : — "  The  thing  is  here 
primarily  considered  as  the  offender,  or  rather  the  offence 
is  primarily  attached  to  the  thing.'*     This,  it  will  be 

{q)  In  WaUham  t.  Mulgar,  Moore,  orders,  had  piratically  seized  the 

776,  the  Admiralty  Court  was  pro-  plaintiff's  ship, 

hibited  where  it  proposed  to  exer-  (r)  The  Malek  Adhel,  2  How.  210, 

cue  jurisdiction  in  the  case  of  a  234. 
ship  whose  crew,  against  theowner's 
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Instanoe  of 
the  ship  being 
affected  by 
the  fatdt  of 
persons  for 
which  the 
owner  is  not 
answerable. 


By  the  mari- 
time law  ship 
and  owners 
liable  for 


caused  by 
negligent 
navigation. 


observed,  is  not  the  view  taken  by  the  Courts  of  this 
country  («). 

An  instance  of  the  ship  being  affected  by  the  fault  of 
those  on  board,  for  which  her  owners  are  not  liable  at  law, 
occurs  where  a  collision  is  caused  by  the  fault  of  both 
ships,  and  the  fault  of  one  of  them  is  the  fault  of  her 
compulsory  pilot.  In  this  case  her  owners  can  recover 
half,  but  only  half,  their  loss  against  the  other  ship  and 
her  owners  (t) ;  and  that  only  subject  to  the  rule,  usual  in 
such  cases,  of  having  to  bear  their  own  costs  (w).  The 
fault  of  the  pilot  affects  the  ship  to  this  extent — ^that  it 
brings  into  operation  the  rule  as  to  division  of  loss ;  but 
it  would  seem  not  to  be  contributory  negligence  such  as 
would  affect  the  owners  at  law  {x). 

By  the  maritime  law,  as  administered  in  the  Admiralty 
of  this  coimtry,  the  owners  of  a  ship  that  negligently 
damages  another  on  the  high  seas  are  liable  for  the  negli- 
gence of  their  servants  on  board  such  ship,  and  the  damage 
lien  attaches  to  the  ship.  Thus  Lord  Stowell,  in  The 
Dundee  (y),  said  that  *^  negligent  navigation  causing 
damage  to  another  ship  the  maritime  law  considers  as  a 
dereliction  of  boimden  duty,  entitling  the  sufferer  to  repa- 
ration in  damages.  The  ancient  general  law  exacted  a  full 
compensation  out  of  all  the  property  of  the  owners  of  the 
guilty  ship,  upon  the  common  principle  applying  to  per- 
sons undertaking  the  conveyance  of  goods  (s),  that  they 


(«)  In  America  the  ship  is  liable 
for  the  master's  contracts  in  cases 
where  she  would  not  be  liable  by 
English  law ;  cf .  The  Neversink,  6 
Blatoh.  C.  G.  R.  539 ;  Act  of  Con- 
gress of  3rd  March,  1851.  Upon 
the  question  whether  the  owners  of 
a  chartered  ship  are  liable  in  pro- 
ceedings in  rem  for  "torts  com- 
mitted by  the  ship,"  the  Supreme 
Court  was  equally  divided  in  Thorp 
y.  Hammond,  12  Wall.  408;  see 
also  The  Clarita  and  The  Clara^  23 
Wall.  1. 


(0  The  Hector,  8  P.  D.  218. 

(m)  The  Sector,  8  P.  D.  218  ;  The 
Rigbords  Minde,  8  P.  D.  132. 

{x)  See  Spaight  y.  Tedcastle,  6 
App.  Cas.  217. 

(y)  2  Hag.  120. 

{«)  **  I  should  rather  say  under- 
taking the  management  of  any- 
thing likely  to  do  mischief,  unless 
attention  and  vigilance  is  used  by 
those  who  manage  it: "  per  Lord 
Blackburn,  Stoomvaart  Maatschappy 
Nederlatid  v.  F,  and  0,  Steam  Jfavi* 
gation  Co.y  7  App.  Cas.  796,  812. 
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were  answerable  for  the  oonduot  of  the  persons  whom  thej 
employed,  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  they  had  no  oon- 
trol.  To  this  rule  our  own  country  conformed  "  (a).  It  is 
the  maritime  law,  and  not  the  law  of  the  flag,  that  governs 
in  such  a  case.  Thus,  where  the  owners  of  a  cargo  on 
hoard  a  ship  sailing  under  the  Dutch  flag  sued  the  owners 
of  another  Dutch  i^p  for  loss  of  cargo  in  a  collision  on  the 
high  seas  caused  by  the  fault  of  the  latter  ship,  it  was  held 
that  the  Dutch  law  (by  which,  it  was  alleged,  the  owners 
of  the  wrongdoing  ship  were  not  liable)  was  not  applicable 
to  the  case  (6). 

In  an  unreported  case  before  the  Admiralty  Division  the  Collision 
question  arose  whether,  where  two  foreign  vessels  were  in  flict  of  iaw. " 
collision  at  the  mouth  of  a  Spanish  river,  proceedings  in 
rem  could  be  taken  against  one  of  them  in  the  English 
Admiralty,  it  being  alleged  that  by  Spanish  law  the  ship- 
owner is  not  answerable  for  the  wrongful  acts  of  those  in 
charge  of  his  ship.  No  decision  was  arrived  at,  the  case 
going  off  upon  a  point  of  pleading  (o).  The  suggestion 
that  the  law  of  the  place  where  the  collision  occurred  is  to 
prevail,  and  is  to  exclude  the  damage  lien,  is  a  novel  one, 
and  would  probably  not  prevail  {d). 

Notwithstanding  some  early  decisions  to  the  contrary  (e),  Neither  ship 
it  is  now  settled  that  where  a  collision  is  caused  by  a  pilot  SablTfor" 
placed  in  charge  of  a  ship  by  the  law,  the  fault  of  the  fault  of  a 
pilot  does  not  affect  the  ship  so  as  to  make  her  liable  in  ^J      '^ 
Admiralty,  nor  are  the  owners  answerable  for  the  pilot's 
negligence  at  law.     It  must  not,  however,  be  assumed  that 
the  pilot's  negligence  can  under  no  circumstances  affect 
the  ship.     We  shall  see  that  the  rule  of  division  of  loss 

(a)    See    also    The    Ticonderoga,  {e)  The  Maehin,   Ad.   Ct.    Nov. 

Swab.   215;    The  Mellona,   3    W.  1884. 

Rob.  16,  21 ;  The  Leon,  6  P.D.  148.  {d)  See    further  as  to  the  law 

(6)  Chartered  Mereantile  Bank  of  apphcable  in  such  a  case,  below, 

Jwrfta,  London,  and  China  v.  Nether^  pp.  212 — 214. 

Umdi  India  Steam  Narigatwn  Co.,  {e)  See  infra,  p.  218,  note  {d), 
10Q.B.  D.  621. 
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applies  where  the  fault  on  the  part  of  the  ship  is  that  of 
her  compulsory  pilot  (/)  ;  and  in  the  following  cases  it 
appears  to  have  been  held  that  a  tug  may  be  liable  for 
the  fault  of  the  pilot  of  the  tow. 

In  The  Mary  {g)  it  was  held  that  a  tug  towing  a  ship  in 
charge  of  a  compulsory  pilot  was  liable  for  a  collision 
between  the  tow  and  a  third  ship  caused  entirely  by  the 
tug  acting  in  obedience  to  the  orders  of  the  pilot,  and 
without  negligence  on  her  own  part  or  on  the  part  of  the 
officers  or  crew  of  the  ship  in  tow.  In  this  case,  however, 
the  value  of  the  decision  as  to  the  liability  of  the  tug  for 
the  pilot's  negligence  may  be  affected  by  the  fact  that  the 
tug  was  herself  in  fault. 

Where  a  collision  between  a  ship  in  tow  and  a  pier  was 
caused  by  an  improper  alteration  in  the  course  of  the  tug, 
without  orders  from  her  tow,  which  was  in  charge  of  a 
compulsory  pilot,  it  was  held  that  the  tow  was  liable.  But 
here,  also,  it  would  seem  that  the  owners  of  the  tow  would 
be  liable  at  common  law ;  for  it  was  the  duty  of  the  tug 
to  keep  clear  of  the  pier,  even  though  the  pilot  gave  no 
orders  (A).  The  general  question  of  liability,  when  one  of 
the  ships  is  in  tow,  is  considered  in  another  chapter 
(Ch.  VIIL). 

Owners  are  not  liable  for  damage  caused  by  a  ship  which 
they  have  abandoned,  if  the  abandonment  was  justifiable. 
But  if  the  abandonment,  though  necessary  for  the  safety 
of  those  on  board,  was  the  result  of  negligence  for  which 
the  owner  is  responsible,  it  seems  that  he  remains  liable 
notwithstanding  the  abandonment  (t).     So  long  as  a  ship 


(/)  See  The  Sector,  infra,  p.  142. 

(a)  The  Mary,  6  P.  D.  14. 

(A)  The  Sinquasi,  5  P.  D.  241 ; 
see  further  as  to  the  duty  of  the 
tug,  infra,  p.  198;  and  as  to  the 
owners  not  heme  liable  for  the 
fault  of  a  compiusory  pilot,  infra, 
p.  227. 

(t)  Brotcn    v.    Mallei,    6    C.  B. 


699 ;  White  v.  Crisp,  10  Ex.  312. 
Tliese  oases  were  decided  on  de- 
murrer, and  some  doubt  was  thrown 
upon  them  in  ITie  Dougku,  7  P.  D. 
151.  See  fklsoRex  v.  Watts,  2  Esp. 
676  ;  White  v.  Phillips,  15  C.  B.  N. 
S.  245  ;  Dimes  v.  Petley,  15  Q.  B. 
276.  By  abandoning  to  his  in- 
surers, the  owner  of  a  ship  sunk  so 
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remains  in  the  owner's  possession  he  is  liable  for  damage 
to  another  ship  striking  her,  though  she  is  sunk  or  ashore, 
if  such  damage  was  caused  by  the  absence  of  proper  lights 
or  precautions  on  his  part. 

It  has  been  held  to  be  the  duty  of  those  in  charge  of  a 
vessel  sunk  in  a  fairway  to  mark  her  position  with  a 
buoy  (A),  and  if  in  a  tideway  with  a  buoy  that  will 
watch  (/).  But  if  the  owner  or  person  in  possession  of 
the  wreck  proves  that  the  wreck,  though  unmarked  and 
unlit,  was  so  through  no  neghgence  on  his  part,  he  is  not 
liable.  Thus,  in  The  Douglas  (w),  it  being  proved  that 
notice  of  the  wreck  had  been  given  to  the  river  authority 
having  power  to  remove  wrecks,  it  was  held  that  the  owner 
was  not  liable  for  a  collision  caused  by  the  wreck  being 
unlit.  In  America  it  has  been  held  that  no  liability 
attached  to  a  tug  for  damage  caused  to  a  third  ship  by  her 
tow,  which  had  been  sunk  without  fault  on  the  part  of  the 
tug(«). 

The  liability  of  a  dock,  harbour,  or  river  authority  with 
power  to  remove  wrecks  for  damage  by  a  wreck  is  con- 
sidered below  (o). 

The  principle  which  exempts  a  ship  and  her  owners  Liability  of 
from  liability  where  the  damage  results  entirely  from  the  harbour 
negligence  of  a  compulsory  pilot  in  charge  of  her,  applies  authority, 
equally  where  the  ship  is  being  navigated  under  the  orders 
of  a  dock  or  harbour-master  empowered  by  the  Legisla- 
ture to  direct  the  movements  of  vessels  within  his  dock  or 
harbour  {p).    In  such  cases  the  dock  or  harbour-master  is 

aa  to  obstruct  a  harbour  does  not  (/)  See  Jolife  v.  Wallatey  Local 

escape  liability  for  payment  of  the  Board,  L.  R.  »  0.  P.  62, 

expenses  of  raising  the  ship  under  (m)  7  P.  D.  Id  I. 

10  &  11  Vict.  c.  27,  8.  66 ;  Egling-  («)  The  Swan,  3  Blatchf.  285. 

ion  T.  Norman,  46  L.  J.  Ex.  657.  lo)  pp.  99,  »eq. 

(k)  Harmond  v.  Fearson,  1  Camp.  (p)  See  TA^  Cynthia,  2  P.  D.  62  ; 

616;    Hancock  v.    York,    fe.  Rail.  The  Excelsior,   L.   R.   2  A.  &  E. 

Cb.,  10  C.  B.  348 ;  Gilbert  v.  Cor-  268.     In  Edwards,  Robertson  ^  Co, 

poration  of  Trinity  House,  17  Q.  B.  v.  Fahnouth  Harbour  Commissioners^ 

B.    796    (damage    by   stump    of  The  Rhosina,  10  P.  D.  24,  on  app. 

bttioon).  ib»  131,  it  was  assumed  that  the 


harboor  authority  was  liable. 


M. 
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liable ;  and  the  dock  or  harbour  authority  would,  it  seems, 
also  be  liable  to  the  whole  extent  of  its  assets  {q).  The 
liability  would  be  the  same,  whether  the  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  merely  had  power  to  levy  tolls  and  apply  them 
towards  the  maintenance  and  improvement  of  the  dock  or 
harbour  (r).  Thus,  for  a  collision  in  a  dock  caused  by 
the  improper  influx  or  withdrawal  of  water,  improper 
berthing  of  ships,  or  negligence  of  a  dock-master  in  regu- 
lating the  movements  of  a  vessel  in  the  dock,  fuU  damages 
might,  it  seems,  be  recovered  against  the  proprietors  or 
trustees  of  the  dock  (r).  Such  would  appear  to  be  the 
law ;  but,  so  far  as  the  writer  is  aware,  in  no  reported  case 
has  the  question  arisen.  It  may  be  contended  that  the 
principle  of  the  decision  in  Mersey  Docks  and  Harbour 
Board  v.  CHbhs  («)  does  not  go  the  length  here  suggested. 
The  negligence  in  that  case  consisted  in  the  omission  to 
remove  a  mud-bank  upon  which  the  ship  of  the  plaintifE 
grounded,  and  thereby  received  injury.  It  may  be  thought 
that  negligence  of  a  dock-master  causing  a  collision  is  of  a 
different  character,  and  that  the  same  result  as  to  the  lia- 
bility of  his  employers  would  not  follow  (/).  But  the 
opinion  of  the  judges  in  Mersey  Docks  and  Harbour  Board 
V.  Gibbsy  delivered  by  Blackburn,  J.,  does  not  suggest  any 
such  distinction,  and  it  is  submitted  that  there  is  none. 
In  the  case  of  a  corporation  having  its  liabilities  defined 
or  limited  by  statute,  or  of  unpaid  trustees  of  a  navigable 
river,  having  no  power  to  levy  tolls,  the  result  would  be 
different  (w). 
^nufldonbj  It  is  doubtful  whether  harbour  and  lighthouse  autho- 
authority  to  rities,  having  power  under  40  &  41  Vict.  c.  16,  to  remove 
remove  wreck,  y^gg^ls  sunk  in  harbours  or  waters  within  their  jurisdiction, 

{a)  The  statutory  limitation  of     270. 
liabuf 


liability  not  applying   in  such  a         («)  L.  B.  1  H.  L.  93. 
case  ;  see  infra,  pp.  171,  178.  {Q  See  Metcalfe  v.  JB 

(r)  See  Mereey  Docks  and  Harbour  5  H.  &  K.  719. 
Board  v.  Oibbe,  L.  B.  1  H.  L.  93  ;         (u)    Forbes    y.    Lea 

The  ExcehioTf  L.  B.  2  A.  &  E.  268,  Board,  4  Ex.  D.  116. 
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are  liable  for  injiuy  sustained  by  a  vessel  striking  against 
a  wreck  which  they  have  neglected  to  remove.  In  The 
Douglas  (x)^  Brett  and  Cotton,  L.JJ.,  suggested  that  they 
might  be  liable  in  such  a  case ;  but  in  a  subsequent  case, 
Eay,  J.y  declined  to  follow  this  suggestion ;  though  upon 
other  grounds  he  held  that  in  the  case  before  him  the 
harbour  authority  was  liable. 

The  case  (y)  was  as  follows : — By  a  local  Act  (26  &  27  Vict. 
c.  Ixxxix.)  the  harbour  of  Barrow  was  vested  in  the  Fumess 
Railway  Company ;  and  powers  were  given  to  the  company 
to  levy  rates  within  the  limits  of  the  harbour,  and  to  buoy 
the  harbour  and  the  Piel  channel  leading  thereto.  By  a  sub- 
sequent Act  (42  &  43  Vict.  c.  cxlvi.)  it  was  provided  that  a 
moiety  of  the  light  dues  payable  by  vessels  using  the  har- 
bour should  be  applied  in  (amongst  other  purposes)  buoying 
and  lighting  the  Piel  channel.   The  plaintiff's  vessel  struck 
against  the  wreck  of  a  ship  sunk  in  Piel  channel,  which  the 
defendant  company  had  taken  possession  of  and  partially 
removed  under  the  powers  of  the  general  (Wrecks  Eemoval) 
Act,  40  &  41  Vict.  c.  16.     It  was  held  that  the  company 
was  liable  for  the  injury  sustained  by  the  plaintiff's  vessel. 
It  was  contended  that  the  general  Act,  40  &  41  Vict.  c.  16, 
which   (sects.  4,  5)  enacts  that  harbour  and  lighthouse 
authorities  in  certain  cases  "  may  "  remove  sunken  vessels, 
imposed  a  duty  on  the  defendant  company  to  remove  the 
Avreck,  and  that  having  wrongfully  neglected  to  do  so,  they 
were  liable  for  the   plaintiff's  loss ;  and  a  suggestion  by 
Brett,   L.J.,  in  The  Douglas  (s)  to  this  effect  was  cited. 
Kay,  J.,  declined  to  hold  the  company  liable   on  this 
ground,  but  held  them  liable  on  the  authority  of  Mersey 
Docks  and  Harbour  Board  v.  Gibbs  (a),  as  being  a  corpora- 
tion empowered  to  receive  payments  from  ships  entering 


(x)  7  P.  D.  151. 

(y)  Dormant  t.  Fumess  Hail.  Co,, 
U  Q.  B.  D.  496. 


{z)  7P.  D.  151. 

(a)  L.  R.  1  H.  L.  93. 
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the  harbour,  part  of  which  payments  were  to  be  applied  in 
maintaining  and  buoying  Piel  channel. 

In  The  Moorcock  (J)  the  duty  of  a  wharfinger  in  the 
Thames  was  held  to  extend  to  warning  ships  using  his 
wharf  of  the  uneven  character  of  the  river  bed  alongside 
his  whaxf ;  and  he  was  held  liable  for  a  ship  breaking  her 
back  upon  a  mound  of  shingle  alongside  his  wharf,  upon 
which,  at  low  tide,  the  ship  necessarily  grounded.  In  this 
case  the  river  bed  was  not  in  the  wharfinger's  possession  or 
under  his  control.  In  The  Calliope  (c)  this  duty  was  held 
to  extend  to  a  danger  outside  the  berth  alongside  the 
wharf ;  but  this  decision  has  since  been  reversed  (cc). 

In  The  Queen  v.  Williams  (d)  the  executive  government 
of  a  colony  was  held  liable  for  injury  caused  to  a  ship 
which  lay  at  a  wharf  of  which  they  were  possessed,  and 
for  the  use  of  which  they  were  paid  by  the  shipowner. 
The  injury  was  done  by  a  snag  under  water,  of  the 
existence  of  which  the  harbour  authority,  the  government, 
were  aware,  but  of  which  they  gave  no  warning  to  the 
ship.  The  decision  in  this  case  followed  those  in  Parnabtj 
V.  Lancaster  Canal  Co,  {e)y  and  Mersey  Docks  and  Harbour 
Board  v.  Gihbs  (/). 

A  steamship  lying  in  Falmouth  harbour  had  occasion  to 
be  placed  on  shore  to  have  her  propeller  examined.  The 
harbour  master,  at  the  request  of  her  owner  or  master, 
went  on  board  and  gave  orders  as  to  getting  her  under  way 
with  a  view  to  beaching  her.  By  his  order  the  anchor  was 
let  go  in  an  improper  manner,  so  that  the  vessel  grounded 
on  it  and  was  injured.  The  owners  sued  the  harbour 
master  and   the   harbour  authorities  as  his  employers. 


(*)  13  P.  D.  167 ;  14  P.  D.  64. 

(c)  14  P.  D.  138. 

(ee)  W.  N.  1890,  p.  220 ;  Dom. 
Proc.  cf.  Wright  t.  Lethbridge,  63 
L.  T.  N.  S.  672  ;  infra,  p.  102. 

{d)  9  App.  Gas.  45.  See  also 
Pamaby  t.  Lancoiter  Canal  Co,,  11 
A.  &  E.  223,  as  to  the  common  law 


liability  of  a  canal  company  for 
damage  by  sunken  craft. 

ie)  11  Ad.  &£1.  223. 

(/)  Ubi  supra.  In  Scotland  it 
was  held,  in  a  somewhat  similar 
case,  that  no  liability  attached  to 
the  harbour  authority:  Kidaon  v, 
M* Arthur,  6  Sess.  Cas.  4th  Ser.  936. 
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Bye-laws  in  the  usual  form,  made  under  the  powers  of  the 
local  Act  and  the  general  Act  (10  Vict.  o.  27),  empowered 
the  harbour  master  to  regulate  the  movements  of  vessels  in 
the  harbour,  and  required  vessels  to  obey  his  directions^ 
It  was  held  that  the  harbour  master  was  acting  in  his 
capacity  of  harbour  master  when  he  gave  the  order  to  let 
go  the  anchor ;  that  the  order  was  a  grossly  wrong  and 
negligent  order ;  and  that  both  he  and  his  employers,  the 
harbour  authorities,  were  liable  for  the  negligence  (g). 

In  The  Apollo  (A),  the  foreman  docksman,  in  the  absence 
of  the  harbour  master,  gave  permission,  at  the  request  of 
the  ship's  agent,  to  put  the  ship  on  the  bottom  of  a  lock 
leading  into  the  harbour,  for  the  purpose  of  freeing  her 
propeller,  which  had  fouled  a  rope.  The  ship  was  damaged 
through  sitting  upon  an  old  dock-siU,  whose  existence  was 
unknown  to  the  foreman  docksman.  An  action  against 
the  dock  company  in  respect  of  the  damage  sustained  was 
dismissed  by  Butt,  J.,  and  his  decision  was  afiSrmed  by 
a  majority  of  the  Court  of  Appeal  (Lord  Esher,  M.  B., 
dissenting),  on  the  grounds  that  the  user  of  the  lock  was 
extraordinary,  that  the  plaintifiEs  were  bare  licensees,  and  * 
that  the  foreman  docksman  had  no  authority  to  permit 
such  user  of  the  lock  by  them  upon  any  other  terms. 
Butt,  J.,  whose  judgment  had  proceeded  on  substantially 
the  same  grounds,  had  also  found  that  there  was  contribu- 
tory negligence  in  the  master  of  the  ship.  The  case  is 
under  appeal  to  the  House  of  Lords. 

There  has  been  no  decision  as  to  the  liability  of  a  port  Liability  of 
or  harbour  authority  for  a  collision  caused  by  the  insuffi-  tWityfOT " 
ciency  or  parting  of  moorings  laid  down  by  them  for  the  "^sufficient 
use  of  ships.     The  owner  of  the  ship  which  goes  adrift 
would  not,  it  seems,  be  liable  in  such  a  case  {{),  and  upon 

{g)  The  RhoHna,  Edicardi,  Rohert'  (♦)  Toward    v.    Turhistariy   Ship. 

»6n  ^  Co.  Y.  Falmouth  Harbour  Com-  Graz.  19th  Deo.  1886,  where  a  ship 

mig&ionerSf   10  P.  D.  24 ;  affirmed  fast  to  one  of  the  Clyde  Trustees' 

on  appeal,  10  P.  D.  131.  buoys  was  held  not  in  fault  for  its 

(A)  6  Asp.  M.  C.  366,  402.  carrying  away.    See  also  The  Wil' 
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proof  of  negligence  it  would  protably  be  held  that  damages 
could  be  recovered  against  the  port  authority. 
Pilotage  It  has  been  attempted,  but  without  success,  to  make  a 

notUablefor   pilotage  authority  liable  for  the  negligence  of  a  pilot 
g®»^^ce  of  licensed  but  not  employed  by  them  {k).    And  in  a  very 
'  recent  case,  where  the  deputy  harbour  master  of  the  de- 
fendants was  also  a  pilot  licensed  by  them,  and  was  em* 
ployed  by  the  plaintiffs  to  pilot  their  ship,  which  was  lost 
by  his  negligence,  the  defendants  were  held  free  from 
liability  on  the  ground  that,  though  it  was  their  duty  to 
license  pilots,  they  were  not  authorized  by  their  statutes  to 
enter  into  pilotage  contracts,  or  to  employ  a  person  as 
pilot  for  a  particular  vessel  (/).    But  in  another  case  in 
Scotland,  where  the  loss  was  caused  by  the  fault  of  a  boat- 
man, not  licensed  as  a  pilot,  employed  by  the  harbour 
trustees  to  conduct  a  ship,  the  trustees  were  held  liable  (m). 
In  some  cases  the  Act  of  Parliament  constituting  the 
pilotage  authority  expressly  provides  that  it  shall  not  be 
liable  for  damage  caused  by  negligence  of  pilots  licensed 
by  them  (n). 
liability  in  *       In  the  case  of  damage  done  by  a  Queen's  ship,  the  legal 
cXsioiTwith  responsibility  attaches  to  the  actual  wrong-doer  alone  (o). 
rae  of  H.  M.   If  tiie  ghip  ig  properly  in  charge  of  an  inferior  officer,  the 
captain  is  not  liable  in  a  civil  action  (p) ;  nor  is  a  pilot 
liable  for  a  wrong  order  given  by  the  officer  in  com- 
mand (q).     The  appointment  of  all  officers  being  with 

Uam  Lindsay,  L.  R.  6  P.  0.  338;  Tweed). 

The  Ambassador,  cited  2  P.  D.  37 ;  [o)  The  Mmtor,  1  C.  Rob.  179  ; 

The  Monkseaton,  14  P.  D.  51.  The  Athol,   1  "W.   Rob.   374  ;  The 

{k)  Dudman  v.  Brown  and  Dublin  Volcano,  2  W.  Rob.  337  ;  The  Sir- 

Tort  and  Docks  Board,  Ir.  Rep.  7  0.  kenhead,  3  W.  Rob.  76;  and  The 

L.  618.  Bellerophon,  3  Asp.  Mar.  Law  Gas. 

(l)  Shaw,  Savill  f  Albion  Co.  t.  68,  are  instances  of  actions  against 

Timaru  Harbour  Board,  62  L.  T.  Queen's  ships. 

N.  S.  913;  16  Ap.  Ca.  429.  (p)  ITxcholsony.Mounsey,  16 East, 

(m)  Holman    v.   Irvine    Harbour  384.    See  The  Cybele,  3  P.  D.  8  ; 

Trtistees,  4  Sess.  Ca.  4th  ser.  406  Wright  v.  Leihbridge,  63  L.  T.  N. 

(Rettie).  S.  672  (an  action  against  a  Queen's 

(«)  E.g.,  26  Vict.  c.  29  (Local),  harbourmaster). 

8.  43  (Brean  Down) ;  26  Vict.  c.  31  (q)  Stort   v.   ClemenU,   1  Peake, 

(Lociu),     8.     66     (Berwick-upon-  017. 
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the  Goyemment,  the  superior  officer  is  not  answerable  for 
the  acts  of  his  subordinates. 

Her  Majesty's  ships  and  public  ships  of  foreign  states 
are  not  subject  to  arrest  (r).  But  they  have  frequently 
submitted  themselves  to  the  jurisdiction  of  the  Admiralty 
Court,  and  upon  so  doing  they  subject  themselves  to  the 
ordinary  rules  of  law (s). 

Whether  vessels  belonging  to  a  civil  department  of  the 
Government,  and  employed  for  the  special  purposes  of 
the  department,  are  entitled  to  the  immunity  from  arrest 
enjoyed  by  ships  of  war  seems  doubtful  (t). 

Owners  of  cargo  on  board  a  ship  in  fault  for  a  collijsion 
are  not  liable  for  the  damage  done  by  the  ship ;  but  we 
have  seen  that  the  cargo  may  be  arrested  in  order  to  secure 
for  the  benefit  of  the  sufferers  in  the  collision  the  payment 
of  freight  due  to  the  shipowner  (w). 

The  shipowner  is  not  discharged  from  his  liability  by  the 
sinking  of  his  ship(rr),  though  in  such  a  case  no  action  in 
rem  can  be  brought  in  Admiralty. 

Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law 
severally  liable  as  joint  wrong-doers,  or  joint  employers 
of  the  actual  wrong-doer.  One  of  them  may  be  sued 
alone  (y) ;  but  if  judgment  is  recovered  against  one  part 


liability  of 
owners  of 
cargo. 


Shipowner 
liable,  though 
ship  lost. 

Liability  of 
part  owners 
and  joint 
wrong-doers. 


(r)  The  Athol,  1  W.  Bob.  374; 
The  Comus,  2  Dods.  464.  As  to 
ships  of  a  foreigpi  Sovereign  which 
are  engaged  in  trade,  see  below, 
p.  220.  In  America,  Gk>Temment 
ships  are  subject  to  Admiralty  pro- 
cess: The  Siren,  7  WaU.  162;  The 
UdeUty,  16  Blatch.  569. 

(«)  See  The  Printz  Frederick,  2 
Dods.  461 ;  and  infra,  p.  222.  For 
the  practice,  in  case  of  collision 
with  a  Queen's  ship,  see  Williams 
and  Bmce,  Admiralty  Practice,  2nd 
ed.  pp.  82,  250,  note  (k) ;  Maud  and 
Pollock  on  Shipping,  4th  ed.  616. 

(Q  See  The  CyheU,  3  P.  D.  8 ; 
The  Lord  Hohart,  2  Bods.  103. 

(«)  iSupra,  p.  81. 


(x)  The  Normandy,  L.  B.  3  A.  & 
E.  152. 

(y)  Mitchell  v.  Tarbutt,  5  T.  R. 
649.  As  to  the  liability  of  part 
owners  by  the  civil  law,  see  supra, 
p.  68,  note  (/).  By  the  maritime 
law  a  part  owner  was  liable  only 
to  the  extent  of  his  interest  in  the 
ship :  Emerigon,  Oontr.  ^  la  grosse, 
Ch.  rV.,  s.  11 ;  Grotius  de  jur. 
belli  et  pacis,  lib.  2,  ch.  11,  s.  13. 
Semble,  this  was  once  the  law  of 
the  English  Admiralty ;  see  Allems 
V.  Marsh,  2  Ventr.  181 ;  Gull  c. 
CarsweU,  infra,  p.  148 ;  and  is  now 
thelawinllVance:  Codes  Annotees, 
Sirey  et  Gilbert,  infra,  p.  183. 
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LIABILITY. 


Contribution 
amongst 


Collision 
between  two 
sbips  owned 
by  the  same 
persons. 


owner,  it  seems  that  no  action  can  be  brought  against  the 
others,  though  the  judgment  is  unsatisfied  (s). 

The  rule  that  there  is  no  contribution  between  wrong- 
doers does  not  prevent  a  part  owner  who  hsa  been  com- 
pelled to  pay  the  whole  of  the  damages  from  recovering 
in  an  action  for  contribution  against  his  co-owners  (a).  And 
money  so  paid  for  damages,  where  the  owner's  liability  is 
limited,  may  be  brought  into  account  as  money  disbursed 
for  the  use  of  the  ship  (b). 

If  a  collision  occurs  between  two  ships  belonging  to 
the  same  owner,  his  only  remedy  is  against  the  actual 
wrong-doer.  And  the  case  seems  to  be  the  same  where  the 
two  ships  have  one  or  more  part  owners  in  common. 
But  the  owners  of  cargo,  or  passengers,  on  board  either  ship 
can  recover  in  an  action  of  tort  against  the  shipowners, 
subject  to  this,  that  where  both  ships  are  to  blame,  and  the 
shipowners  are  protected  by  the  terms  of  their  contract 
against  the  negligence  of  their  servants,  the  right  to 
recover  is  limited  to  half  the  loss  sustained,  and  that  where 
(as  is  not  ordinarily  the  case)  the  protection  extends  to  the 
negligence  of  the  shipowner's  servants,  as  well  on  board 
the  carrying  ship  as  on  board  other  ships  of  the  same 
owners,  there  is  no  right  to  recover  at  all  (c). 


(z)  Brinsmead  v.  JB^atrUon,  L.  R. 
7  C.  P.  647.  As  to  the  seyeral 
liability  where  two  ships  ore  sued 
in  Admiralty,  see  TheAtlas^  3  Otto, 
302  ;  The  Juniata,  ibid,  337 :  The 
Alabama  and  The  Oamecock,  2  Otto, 
695  ;  see  infra^  r>.  196.  As  to  the 
remedy  against  nis  co-owner  of  a 
part  owner  who  has  given  a  bond 
for  the  release  of  his  ship,  see 
below,  p.  324. 

(a)  1  Smith's  Lead.  Cas.  9th  ed. 
p.  171. 

(*)  17  &  18  Vict.  c.  104,  s.  516. 

{c)  See  Chartered  Mercantile  Bank 
of  India,  China,  and  London  v. 
Netherlands  India  Steam  Navigation 
Co.,  10  Q.  B.  D.  621.  The  law 
as  here  laid  down,  limiting  the 


damages  recoverable,  does  not  de- 
pend upon  the  doctrine  of  ThorO' 
good  V.  Bryan,  8  C.  B.  116,  bnt 
upon  the  ancient  practice  of  the 
Admiralty  Court.  See  The  Milan^ 
Lush.  388,  and  per  Lindley,  L.  J., 
10  Q.  B.  B.  645.  It  would  there- 
fore seem  to  be  unaffected  by  the 
decision  in  The  Bemina  (No.  2),  12 
P.  B.  68  ;  13  App.  Cas.  1.  See/w 
the  M.  R.,  12  P.  B.  at  p.  88, 
and  infra,  p.  143.  See  also  The 
Bemina  (No.  1),  12  P.  B.  36  (where 
the  shipowners  were  not  protected 
against  the  negligence  of  their 
servants,  and  were  liable  to  cargo 
owners  in  contract),  and  tn/ra, 
pp.  284. 
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The  Kability  of  the  shipowner  as  carrier  upon  the  con-  liabiKty  in 
traot  of  carriage  for  a  collision  whereby  goods  or  passengers 
are  injured  (rf) ;  in  respect  of  collisions  abroad  (e) ;  in 
respect  of  collisions  with  or  between  foreign  ships,  or  in 
foreign  waters  (/) ;  of  collisions  where  one  or  both  ships 
are  in  tow  (ff) ;  where  three  or  more  ships  ore  involved  in 
the  oollision  (A) ;  where  negligence  on  board  one  ship 
causes  a  collision  between  two  others,  or  injures  another 
ship  (t) ;  and  in  respect  of  damage  done  to  a  pier  or  har- 
bour works  (*),  are  considered  elsewhere. 


(d)  p.  281,  seq.  (A)  p.  26. 

W    p.  210,  9eq.  (0  p.  27. 

(/)  p.  208,  uq.  {k)  pp.  78,  85,  178,  211. 

Gr)  p.  186,  seq. 
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CHAPTER  IV. 


PERSONS  ENTITLBD  TO  RECOVER. 


All  persons  injured  in  their  persons  or  property  in  a 
collision  caused  by  the  fault  of  one  or  both  ships,  and  who 
have  not  themselves  or  through  their  agents  been  guilty  of 
negligence  causing  the  loss  (a),  are  entitled  to  recover 
damages.  Such  persons  are  usually  of  one  or  other  of  the 
following  classes :  owners  of  the  injured  ship,  whether  they 
arej  registered  as  owners  or  not  (b) ;  passengers,  master,  or 
crew  losing  their  clothes  or  effects  (c);  owners  or  con- 
signees of  cargo  on  board  either  ship;  persons  entitled 
under  Lord  Campbell's  Act  to  recover  damages  for  relatives 
killed  (rf),  or  persons  on  board  either  ship  who  are  hurt  in 
the  collision  (e) ;  the  indorsee  of  a  bill  of  lading,  even 
though  the  cargo  has  been  sold(/);  bailees,  and  other 
persons  having  a  special  property  in,  or  temporary  pos- 
session of,  the  ship  or  cargo  (g). 
Actions  by  It  seems  that  part  owners  of  the  iniured  ship  misrht 

part  owners:  ,  x       xi.   •  i.-        i  •  • 

consolidation   recover  damages  for  their  respective  losses  m  successive 
of  actions. 


(a)  As  to  the  division  of  loss  in 
oases  where  both  ships  are  in  fault, 
see  below,  p.  125. 

(*)  Th«  IlM,  Sw.  100. 

(e)  Th4  Cumberland,  5  L.  T.  N.  S. 
496.  As  to  a  passenger  by  ferry 
in  charge  of  his  own  mare,  see 
Willoughby  v.  Hoi^idge,  12  C.  B. 
N.  8.  742. 

(rf)  9  &  10  Vict.  c.  93  ;  infra,  pp. 
122,  144.  A  posthumous  child  may 
recover  for  the  loss  of  its  father : 
The  George  and  Richard^  L.  B.  3  A. 
&  E.  466. 


{e)  As  to  members  of  the  crew  so 
hurt,  see  The  Borodino,  5  L.  T. 
N.  S.  291 ;  Taylor  v.  Lewar,  2  B. 
&  S.  68. 

(/)  2he  Marathon,  40  L.  T.  N.  S. 
163. 

iff)  The  Minna,  L.  R.  2  A.  & 
£.  97.  In  an  American  case  full 
damages  were  recovered  for  a  col- 
lision, although  all  interest  in  the 
injured  ship  had  been  transferred 
to  a  foreigner,  whereW  the  ship 
was  forfeited  to  the  State:  The 
Nabob,  Brown,  Ad.  116. 
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actions  (A);  and  the  defendant  wonld  not,  it  seems,  be 
entitled  to  have  the  other  oo-owners  added  as  plaintiffs,  at 
any  rate  without  their  consent  in  "writing,  nor  to  have  the 
proceedings  stayed  until  this  was  done,  so  that  he  should 
not  be  vexed  by  more  than  one  action  (t).  If  a  part  owner 
dies  after  the  collision  and  before  action  brought,  the  right 
of  action  survives  to  the  other  part  owners  (k). 

The  underwriters  upon  a  ship,  A.,  sunk  by  collision  Underwritert 
with  B.,  cannot  sue  B.  or  her  owners  in  their  own  names.  Sune  oT  ^ 
Their  only  right  of  action  is  by  subrogation  to  the  rights  aw^ured. 
of  the  owners  of  A. ;  and  they  must  sue  in  the  names  of 
the  owners  of  A.  (/). 

There  was  formerly  doubt  whether  a  person  injured  on  Person  or 
board  a  ship  which  is  herself  in  fault  can  recover  at  common  ^^Jon 
law.     This  doubt,  originating,  in  the  well-known  case  of  ?^^T^f^P 
Thorogood  v.  Bryan  (m)^  has  lately  been  set  at  rest  by  the  recover. 
House  of  Lords  in  The  Bernina  (No.  2)  (w).    Thorogood  v. 
Bryan  was  there  overruled.  It  had  never  been  recognized  as 
law  in  the  Court  of  Admiralty,  Dr.  Lushington  having 
held  that,  Thorogood  v.  Biyan  notwithstanding,  the  owners 
of  cargo  on  board  a  ship  in  fault  could  recover  half  their 
loss  against  the  other  ship  being  also  in  fault  (o). 

Thorogood  v.  Bryan  was  decided  in  1849  by  a  very  Thorogood  v. 
strong  Court  (Coltman,  Vaughan,  Williams,  Maule,  Cress-  •^'*^*''' 
well,  JJ.).    It  held  that  the  representatives  of  a  pas- 
senger in  an  omnibus,  who  was  killed  by  the  combined 

(A)  Additon  y.  Overend,  6  T.  B.  8th  ed.  316.    See  also  Armstrong 

766 ;  Sedgteorth  v.  Overend,  7  T.  R.  v.    Lancashire    ^    Yorkshire  Rail, 

280.  Cb.,   L.    B.    10    Ex.   47;    Adams 

{%)  Ord.  XVI.  rr-  2, 11.    Jaekson  v.   Glasgow  #  S.    JF,  Hail,  Co,,  3 

y.  Kruger,  54  L.  J.  Q.  B.  446 ;  Sees.  Gas.  4th  ser.  215. 

Tfyofi  y.    The  National   Provident  (»)  Norn.  Mills  y.  Armstrong ^  13 

Institution,  16  Q.  B.  B.  167.  App.  Ca^.  1 ;  in  Courts  below,  12 


{k)  See  lUzY,  Collector  of  Customs,  P.  D.  58  ;  11  P.  D.  31;  followed 

2  M.  &  S.  225 ;  Martin  y.  Crompe,  in  Mathews  y.  London  Street  Tram^ 

1  Ld.  Baymond,  340.  ways  Co.,  68  L.  J.  Q.  B.  12. 

(/)  Simpson  y.  Thompson,  3  App.  (o)  The  Milan,  Lush.  388 ;    The 

Cas.  279.  City  of  Manchester,  5  P.  D.  3 ;  ib, 

(m)  8  C.  B.  116 ;  Cattlin  y.  Eills,  221. 
mi.;    1   Smith's  LeadiDg^  Gases, 
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negligence  of  the  driver  of  the  carrying  onmibus  and 
the  driver  of  another  omnibus,  could  not  recover  against 
the  employer  of  the  latter  driver.  The  negligence  in  the 
carrying  omnibus  consisted  in  setting  the  passenger  down 
in  the  middle  of  the  street,  and  not  drawing  up  to  the 
kerb ;  the  negligence  in  the  other  omnibus  was  carelessly 
driving  over  the  passenger  after  he  had  been  set  down. 
The  ground  of  the  decision  was  that  the  passenger  was 
"  identified "  with  the  driver  of  his  own  omnibus  in  the 
matter  of  negligence,  and  therefore,  having  by  his  own 
(i.  e,  his  driver's)  negligence  partly  caused  the  accident,  he 
could  recover  nothing.  This  case,  though  often  questioned, 
did  not  come  before  a  higher  Court  for  review  until  1888, 
The  Bemina.  when  The  Bemina  (nom.  Mills  v.  Armstrong)  came  before 
the  House  of  Lords.  In  the  Courts  below,  Butt,  J.  (11 
P.  D.  31),  had  reluctantly  followed  Thorogood  v.  Bryan; 
the  Court  of  Appeal  (12  P.  D.  58)  reversed  the  decision 
of  Butt,  J. ;  and  the  House  of  Lords  (Lords  Herschell, 
Watson,  Macnaghten,  and  Bramwell,  the  latter  with  some 
doubt),  affirmed  the  decision  of  the  Court  of  Appeal.  The 
facts  in  The  Bemina  were  that  Toeg,  a  passenger,  and 
Armstrong,  an  engineer  on  board  The  Bushire^  were  killed 
in  a  collision  between  The  Bemina  and  The  Bushire^  caused 
by  faults  in  both  vessels,  but  without  fault  in  Armstrong 
or  Toeg.  It  was  held  that  the  representatives  of  Toeg 
and  Armstrong  could  recover  full  damages  against  the 
owners  of  The  Bemina.  Lords  HerscheU  and  Watson  de- 
livered opinions  strongly  against  the  identification  theory 
upon  which  Thorogood  v.  Bryan  was  decided.  Lord  Bram- 
well was  of  opinion  that  Thorogood  v.  Bryan  was  rightly 
decided  upon  a  point  of  pleading,  namely,  that  whereas 
the  plaintiff  alleged  that  the  defendant's  negligence  caused 
the  injury,  the  fact  was  that  the  accident  would  not  have 
happened  but  for  the  negligence  of  the  driver  of  the  carry- 
ing omnibus.  Having  been  decided  upon  the  point  of 
pleading,  Lord  Bramwell  held  that  Thorogood  v.  Bryan 
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was  not  an  authority  in  the  case  of  The  Bernina.  As  to 
the  "  identification  "  theory,  Lord  Bramwell  thought  that 
it  was  intended  to  express  the  idea  that  a  person  who 
oontraota  with  another  to  be  carried  without  negligence 
has  not  a  right  of  action  against  a  third  party  by  whose 
n^ligent  act,  combined  with  a  separate  negligent  act  of 
the  contracting  carrier,  the  passenger  is  injured.  This 
idea  the  learned  lord  found  difficulty  in  deciding  to  be 
unfounded  in  law.  He  considered  that  the  decision  of  the 
House  involved  the  overruling  of  Watte  v.  North  Eastern 
Bail.  Co.  {p)y  as  well  as  Thofvgood  v.  Bryan,  so  far  as  the 
latter  case  depended  upon  the  identification  theory. 

A  servant  cannot  recover  against  his  employer  for  Shipowner's 
injury  sustained  in  the  course  of  his  employment  through  crew.*^  *^ 
the  negligence  of  a  fellow-servant  (q).  It  seems,  therefore, 
that  the  ship's  officers  and  crew  cannot  recover  against  the 
shipowner  for  injury  suffered  in  a  collision  caused  by  one 
of  themselves  (r),  except,  perhaps,  where  the  wrong-doer 
is  the  captain  («).  But  a  compulsory  pilot  is  not  a  servant 
of  the  shipowner,  and  the  rule  above  stated  does  not 
prevent  him  from  recovering  against  the  owner  (t). 


{p)  E.  B.  &  E.  719. 

(ql  Friestly  v.  Foicler,  3  M.  &  "W. 
1 ;  Ghitty  on  Contr.  10th  ed.  637. 
See  WiUon  v.  Merry,  L.  R.  1  So. 
App.  326.  The  Employers'  Liabi- 
lity Act,  1880,  does  not  apply  to 
eeamen  or  apprentices  to  sea  ser- 
Tioe,  or,  it  seems,  to  an  officer.  See 


43  &  44  Vict.  c.  42,  s.  8 ;  38  &  39 
Vict.  0.  90,  88.  10, 13. 

(r)  Leddy  y.  Qibton^  11  Sess.  Cas. 
3rd  ser.  304. 

(»)  Ranuay  t.  Quinn^  Ir.  Bep.  8 
C.  L. 322. 

(t)  Smith  v.  St$eU,  L.  B.  10  Q. 
B.  125. 
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CHAPTER  V. 


DAMAGES. 


y^at  TiiE  wronff-doer  in  a  oollision  is  liable  for  all  the  reasonable 

damages  may  <»  i  •  •  i  n 

be  recovered ;  consequences  01  his  negligence — "  suon  damages  as  now 
general  rule,  (jijeotly  and  in  the  usual  course  of  things  from  the  wrong- 
ful act "  (fl).  This  is  the  general  principle,  and  where  the 
damages  claimed  are  in  respect  of  loss  or  injury  to  ship  or 
goods,  occurring  at,  or  immediately  after,  the  collision, 
there  is  little  difficulty  in  applying  the  rule.  But  where 
the  loss,  though  consequent  upon  and  connected  with  the 
defendant's  negligent  act,  was  not  immediately  caused  by 
it,  there  is  often  great  difficulty  in  determining  whether 
damages  in  respect  of  such  loss  can  be  recovered  as  having 
been  caused  by  the  negligence.  The  question  is  closely 
connected  with  that  discussed  in  a  former  chapter  as  to  the 
legal  consequences  of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  there  is 
a  difficulty  in  many  cases  of  determining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  similar  facts  giving  rise  to  similar 
claims  for  damages  are  constantly  recurring  in  collision 
actions,  it  will  be  convenient  to  collect  the  decisions  upon 
this  subject. 
JUtiiiuiio  in         The  general  rule  was  thus  stated  by  Dr.  Lushington  in 

integrum. 

(a)  Per  Bowen,  L.  J.,  7%^  Argen*  App.  Cas.  222.    The  "uaual  course 

tinoy   13  P.  B.  191,  201 ;  in  Dom.  of  things"  indudee  the  probable 

Proc.  H  App.  Gas.  619;  The  Not-  and  reasonable  conduct  of  those  on 

ting  Sill,  9  T.  D.  105 ;   Victorian  board  a  ship  in  collision :  The  City 

Railway  Commistion&rs  v.  dnUtm^  13  of  Lincoln^  16  P.  D.  16,  18. 
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The  Clarence  (6) : — "  The  party  who  has  Bustained  a  damage 
by  collision  is  entitled  to  be  put,  as  far  as  practicable,  in 
the  same  condition  as  if  the  injury  had  not  been  suffered." 
This  appears  to  be  the  meaning  of  the  phrase  used  in  some 
of  the  cases  that  the  sufferer  is  entitled  to  restitutio  in 
integrum  (c) ,  There  is  no  difference  between  the  Admiralty 
and  common  law  rules  as  to  what  damages  are  recover- 
able (rf).  He  is  equally  entitled  to  be  paid  the  cost  of  the 
repairsy  though  he  has  become  bankrupt  since  they  were 
executed,  and  has  not  paid  the  shipwright  who  executed 
them  {e). 

The  owner  of  a  ship  wrongfully  injured  in  a  collision  is  CoBt  of 
entitied  to  have  her  fully  and  completely  repaired ;  and  if  '^P""* 
the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increased,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.  No 
deduction  is  made  from  the  damages  recoverable  on  account 
of  the  increased  value  of  the  ship,  or  the  substitution  of 
new  for  old  materials  (/).  In  this  respect  the  owner  of  a 
ship  injured  by  collision  is  in  a  different  position  from  an 
owner  claiming  his  indemnity  imder  the  ordinary  marine 
policy  of  insurance  {g). 

If  the  ship  is  totally  lost  the  owner  is  entitled  to  recover  Interest  on 
her  market  value  at  the  time  of  the  collision  (A),  with  ^e^p^5 
interest  from  the  day  of  the  collision  if  the  ship  was  not  she  in  lost, 
earning  freight.     If  she  was  earning  freight  he  is  entitled 
to  the  estimated  value  of  the  ship  at  the  end  of  her  voyage, 

(h)  3  W.  Eob.  283,  285.  (/)  The   Pactolus,    Swab.   173  ; 

\e)  E.g.,  by  Dr.  Lnshington  in  The  OazelU,  2  "W.  Eob.  279 ;  The 

The  Injexibte,    Swab.    200;    The  ^mitna(No.3),  GAsp.  M.L  0.66; 

Clyde,  Swab.  23 ;   The  Ironmaster,  and  see  The  Star  of  India,  1  P.  D. 

Swab.  441 ;    The  Columbus,  3  W.  466,  471. 

Eob.    158;     The    Gazelle,    2    W.  (^)  As  to  the  rule  of  "  one-third  . 

Kob.  279,    280;   cited  by  Sir  B.  new  for  old"  in  insciranoe  cases, 

PhiUimore  in  The  Halley,  L.  R.  2  see  Lohre  t.  Aitehison,  3  Q.  B.  D. 

A.  &  E.  3,  7 ;  and  see  1  P.  B.  471.  658 ;  on  app.,  4  App.  Gas.  766. 

(d)  The  Argentino,  13  P.  D.  191,  (A)  The  Clyde,  Swab.   Ad.   23 ; 

195,200.  The    Ironmaster,    ibid,   441;     The 

W  7%<?jE>Mftf«fOMr,  62  L.T.N. S.  Columbus,   3  W.  Rob.   158;    The 

840.  Clarence,  3  W.  Rob.  283. 
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On  freight,  if 
freight  was 
being  earned. 


LoM  of 
injored  ship 
after  oollision 
presumed  to 
have  been 
caused  by 
oollision. 


together  with  the  freight  she  would  have  earned,  less  the 
cost  of  completiiig  the  voyage,  and  interest  on  the  whole 
from  the  probable  end  of  the  voyage.  If  payment  is  made 
before  that  time  an  allowanoe  is  made  for  discount.  If, 
however,  the  plaintiff's  loss  exceeds  the  amount  of  the 
defendant's  statutory  liability,  interest  runs  from  the  date 
of  the  oollision,  whether  freight  was  being  earned  or 
not  (»). 

The  Admiralty  practice  as  to  allowing  interest  on 
damages  applies  to  common  law  actions  which,  before  the 
Judicature  Acts,  the  Admiralty  Court  had  not,  but  which 
the  Admiralty  Division  has,  jurisdiction  to  entertain ;  also 
to  actions  transferred  by  consent  to  the  Admiralty  Di- 
vision (y). 

Where  the  ship  is  damaged  but  not  sunk  in  the  collision, 
and  she  afterwards  receives  further  injury  or  is  totally  lost, 
the  presumption  ordinarily  is  that  the  subsequent  injury 
or  loss  was  caused  by  the  defendant's  negligence,  and  the 
burden  is  upon  the  wrong-doer  in  the  collision  to  prove 
that  it  was  not  so  caused. 

Where  a  ship  was  partially  disabled  in  a  collision  for 
which  she  was  not  in  fault,  and  subsequently  drove  ashore 
in  consequence  of  the  parting  of  her  cable,  it  was  held  that 
the  ship  in  fault  for  the  collision  was  liable  for  the  loss  by 
the  stranding  {k).  In  this  case  Dr.  Lushington  said :  ''  It 
is  admitted  that  T/ie  Pemher  is  to  blame  for  the  oollision, 
and  the  consequenote  of  this  is,  that  all  the  damage  arising 
from  the  collision  must  be  borne  by  The  Pemher ^  unless  it 
can  be  shown  by  clear  and  positive  evidence  that  any  part 
of  that  subsequent  damage  arose  from  gross  negligence  or 


(O  For  a  fuU  statement  by  Sir 
B.  Fhillimore  of  the  principle  upon 
which  compensation  to  the  injured 
party  is  made  in  oases  of  collision, 
see  The  Northumhria,  L.  B.  3  A.  & 
E.  6,  12;  see  also  The  Canada, 
Lush.  686 ;  The  Clyde,  Swab.  23 ; 
The  Ironmaeier^  ibid,  44;  The  Cb' 


lumbui,  3  W.  Bob.  168 :  The  Cla- 
rence, ibid,  283. 

U)  The  Gertrude;  The  Banm 
Aberdare,  12  P.  D.  204;  13  P.  D. 
106. 

(*)  ^tfP«M*er,  Swab.  Adm.  211, 
213;  The  Govino,  o  Quebec,  L.  B. 
67. 
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great  wont  of  skill  on  the  part  of  thoee  on  board  the  vessel 
damaged." 

In  another  ease  (/),  The  Mellona^  a  ship  claiming 
damages  against  the  ship  with  which  she  had  been  in 
collision,  had  gone  ashore  after  the  collision,  in  con- 
sequence of  having  been  disabled  in  the  collision,  and  was 
totally  lost.  For  the  other  ship  it  was  contended  that 
The  MelUma  need  not  have  gone  ashore  if  she  had  been 
hove  to,  and  proper  skill  had  been  shown  by  those  on 
board.  It  was  held  that  primd  facie  the  loss  was  attribut- 
able to  the  collision.  Dr.  Lushington  said  that  where  one 
vessel  is  found  in  fault  for  a  collision,  and  the  other  is 
subsequently  lost,  the  presumption  of  law  is  that  the  latter 
was  lost  in  consequence  of  the  collision.  ^^  In  all  questions 
of  this  description  that  is  the  primd  facie  presumption;  and 
great,  indeed,  would  be  the  inconvenience,  and  still  greater 
the  diflBculty,  if,  in  all  cases  of  this  kind  when  the  vessel 
did  not  go  down  immediately,  but  was  subsequently  lost, 
the  Court  had  to  enter  into  an  investigation  whether  all 
the  measures  adopted  on  board  the  damaged  vessel  were 
right,  or  whether,  if  other  measures  had  been  pursued,  the 
vessel  might  not  have  been  saved  "  (m). 

In  another  case  a  ship  was  run  into  whilst  brought  up 
and  riding  with  two  anchors  down.  One  cable  having 
parted  in  the  collision,  the  other  failed  to  hold  her,  and 
she  drove  ashore.  It  was  held  that  the  loss  from  her 
going  ashore  was  recoverable  as  damages  in  the  collision 
action  (n). 

So  where,  bad  weather  having  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the 
representatives  of  some  of  the  crew  who  were  drowned, 
but  who  might  have  been  saved  if  they  had  gone  on  board 

(/)  The  MeUona,  3  W.  Bob.  7,  13.  (n)  The  DetpaUh,  14  Moo.  P.  0. 

(m)  See  alao  The  Linda,  Swab.  C.  83 ;  The  Maid  of  Kent,  6  P.  D. 

Ad.  306;  30  L.  T.  234;  4   Jnr.  178. 
N. «.  146. 

M.  I 
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ance, if 
necessary. 


Unjustifiable 
abiuidonment. 


other  vessek  which  oflFered  assistanoe  after  the  ooUiBion, 
were  held  entitled  to  recover  against  the  wrong-doing 
ship  (o), 

A  steamship  in  the  North  Sea  ran  into  and  cut  off  the 
quarter  of  The  Albatross^  a  barque.  The  barque's  binnacle 
compass,  log  line,  log  glass,  and  working  charts  were  lost 
in  the  collision,  and  her  hull  was  damaged,  so  that  she  was 
partly  unmanageable.  Those  on  board  tried  to  take  her 
into  the  Thames  with  a  spare  compass.  Without  negli- 
gence on  their  part,  and  in  consequence  of  the  loss  of  their 
chart  and  the  damaged  condition  of  the  hull,  she  went 
ashore  and  was  lost.  It  was  held  that  the  steamship 
owners  were  liable  for  her  loss  (p). 

But  the  fact  of  a  ship  being  injured  by  the  negligence 
of  another  does  not  justify  those  on  board  in  neglecting  to 
take  all  reasonable  measures  to  save  the  ship,  and  lessen 
the  effects  of  the  collision.  They  must  exhibit  ordinary 
courage  in  standing  by  their  vessel,  and  show  proper  skill 
and  seamanship  according  to  the  cir<Siunstances  of  the  case. 
The  Court,  however,  will  make  reasonable  allowance  for 
the  excitement  which  usually  attends  a  collision,  and  those 
on  board  will  not  be  expected  to  be  so  acute  in  their  judg- 
ment, or  to  act  with  the  same  skill  and  coolness,  as  if  there 
had  been  no  collision  (q). 

Where  the  injured  ship  went  ashore  and  those  in  charge 
wilfully  refused  assistance  to  get  her  off,  it  was  held  that 
her  owners  could  not  recover  for  loss  arising  from  the 
obstinacy  of  those  on  board  (r). 

If  the  injured  vessel  is  abandoned  unjustifiably,  the 
other  vessel,  though  in  faiilt  for  the  collision,  is  not  liable 


(a)  The  George  and  The  Siehard, 
L.  B.  3  A.  &  E.  466.  See  also  as 
to  this  subject  per  Martin,  B.,  in 
IFihon  T.  Newport  Bock  Co,,  L.  B. 
1  Ex.  177,  187. 

(p)  The  City  of  Lincoln,  16  P.  D. 
15. 


[q)  The  Sannah  Farh  and  The 
Lena,  2  Mar.  Law  Gas.  O.  S.  346  ; 
The  ThuHngia,  1  Asp.  Mar.  Law 
Gas.  283. 

(r)  The  Flying  Fish,  Br.  &  Lush. 
436 ;  2  Mar.  Law  Gas.  O.  S.  221. 
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for  a  total  loss,  but  only  for  the  actual  damage  done  in  the 
collision  («). 

The  question  whether  the  abandonment  of  a  ship  injured 
by  collision  was  justifiable  is  for  the  Court  to  decide  upon 
the  particular  circumstances  of  each  case.  In  considering 
it  the  Court  will  not  be  exacting  in  requiring  those  on 
board  to  stand  by  her.  In  The  Blenheim  {t)  Dr.  Lushing- 
ton  said  :  '^  When  a  collision  takes  place  on  a  dark  night, 
particularly  at  a  tempestuous  period  of  the  year,  and  when 
the  vessel  producing  the  collision  is  of  greater  burden  than 
the  one  struck,  I  cannot  possibly  settle  with  satisfaction  to 
my  own  mind,  or  security  to  justice,  what  ought  to  be  the 
reasonable  extent  of  fear  and  apprehension  to  the  crew  of 
the  vessel  so  struck.  It  is  impossible  for  any  Court  of 
justice  to  say,  with  any  degree  of  certainty,  what  are  the 
precise  circumstances  that  would  justify  the  abandonment 
of  a  vessel.  If  there  be  any  reasonable  prospect  that  the 
lives  of  the  crew  are  endangered,  I  have  determined,  and 
I  will  do  so,  until  I  am  overruled,  that  they  are  justified 
in  quitting  the  vessel,  and  the  consequences  must  fall  on 
the  wrong-doer  "  («). 

If  a  ship  is  improperly  abandoned  after  a  collision,  her 
owner  will  not  be  entitled  to  recover  as  damage  caused*  by 
the  collision,  either  the  value  of  the  ship,  or  salvage  ex- 
penses payable  upon  her  being  brought  into  port  (a?). 

The  Thuringiay  a  steamship  which  had  been  run  down 
by  the  fault  of  another  vessel,  was  improperly  abandoned, 
and  subsequently  sank.  It  was  held  that  she  could  recover 
no  more  than  the  expense  which  would  have  been  incurred 
in  making  good  the  damage  caused  by  the  collision  {y). 
The  collision  occurred  sixteen  or  eighteen  miles  from 
Heligoland  in  fine  weather ;  the  ship  remained  afloat  three 


(#)  Ths  Thurinffia,  ubi  supra,  546 ;   The  Lindsay^  Ir.  Bep.  Ad.  1 

(t)  1  Spinks*  E.  k  A.  286,  289.  Eq.  259. 

M  SeealBO  TA^  Linda,  Sw.  306  ;  {x)  The  Linda,  Swab.  Ad.  306. 

30  L.  T.  224 :  The  Hope  and  The         (y)  The  ThuHngia,  1  Asp.  Mar. 

ChUi,  2  Mar.  Law  Ca8.  O.  S.  Dig.  Law  Cas.  283. 

l2 
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hours  after  the  oollision,  and  might  have  been  taken  to 
Heligoland. 

In  another  ease  (s)  no  attempt  was  made  to  repair  the 
damage  received  in  the  ooUision,  such  damage  consiBting  in 
a  small  hole  which  might  easily  have  been  stopped.  In 
consequence  of  the  hole  being  left  unstopped  the  cargo 
was  injured  by  water.  It  was  held  that  the  cargo  owner 
could  not  recover  damages  against  the  other  ship,  although 
she  was  in  fault  for  the  collision.  The  duty  of  the  master 
of  the  injured  ship  to  take  proper  steps  to  preserve,  and, 
under  some  circumstances,  to  sell,  an  injured  cargo,  has 
been  considered  in  several  cases  (a).  It  was  held  negli- 
gence in  a  master  not  to  have  discharged  a  cargo  of  beans 
which  were  wetted  in  a  collision  (5).  Where  a  cargo  was 
damaged  partly  by  the  collision  and  partly  by  the  master's 
negligence  in  not  canying  it  on  to  the  port  of  discharge 
without  delay,  it  was  held  that  damages  for  loss  arising 
from  the  latter  cause  were  not  recoverable  in  the  collision 
action  (c).  The  Court  will  not,  upon  the  application  of  the 
owner  of  a  ship  damaged  in  collision,  order  her  sale  (d). 

A  steamship  at  anchor  in  the  Elbe  (800  feet  wide)  was 
run  into  by  the  negligence  of  another  ship.  It  was  held 
that  her  owners  were  not  entitled  to  recover  as  damages 
the  cost  of  raising  her.  8he  sank  some  hours  after  the 
collision,  and  no  water  reached  the  engine  room  for  half 
an  hour  after  the  collision.  There  was  evidence  that  she 
might  and  ought  to  have  been  beached  (e). 

But  where  a  ship  is  sunk  at  sea  by  collision,  there  is  no 
obligation  upon  the  owner  to  raise  her,  even  if  it  would  be 
possible  to  do  so  (/).    If  he  elects  to  raise  her,  and  it  turns 


(z)  TheJSolidM,Z'HAg,Z67. 


(a)  See  Carffo  ex  Argot,  L.  R.  6 
'.  C.  134,  166 ;  and  cases  there 
dted. 

{b)  Notara  v.  Henderson,  L.  B.  7 
Q.  B.  226 ;  and  see  The  Elina,  6 
P.  D.  237,  note;  The  Bemina,  12 
P.  D.  36:  13App.  Cas.  1. 


(e)  The  Elina,  6  P.  D.  237,  note» 

Id)  The  Wexford,  13  P.  D.  8. 

(e)  The  JIanea,  6  Asp.  U.  C.  268. 

(/)  TheOolumbus,^W.lU>h,  168. 
The  principles  of  abandonment  as 
applied  in  insurance  cases  do  not 
apply  in  collision  cases ;  ibid,  166. 
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out,  upon  a  survey,  that  she  is  not  worth  repairing,  he  is 
entitled  to  recover  as  damages  the  expense  of  raising  and 
docking  her,  less  her  value  in  the  dock  (g).  If  he  repairs 
her  at  a  cost  exceeding  her  value  before  collision,  he  cannot 
recover  the  cost  of  repairs  beyond  such  value ;  nor  any- 
thing in  the  nature  of  demurrage  (A).  If,  acting  as  a 
prudent  owner,  he  elects  not  to  repair,  and  sells  her,  he  is 
entitled  to  recover  her  value  at  the  time  of  collision,  less 
the  proceeds  of  sale,  together  with  interest  from  the  date 
of  the  collision  (i). 

Damages  for  loss  occurring  during,  or  after,  and  in  conse-  Damajrcs 
quence  of,  the  collision,  but  caused  partly  by  negligence  of  SainSff's  ^ 
the  plaintiff,  cannot  be  recovered  as  having  residted  entirely  negligence 
from  the  defendants'  negligence  which  caused  the  collision. 
Where,  by  the   omission  to   cut  a  lanyard  which  held 
together  two  ships  which  had  been  in  collision,  the  damage 
was  increased,  it  was  held  to  have  been  caused  partlj'-  by 
the  plaintiff's  negligence  in  not  cutting  the  lanyard  (k). 
So  damage  to  one  vessel  by  the  fluke  of  the  other's  anchor 
was  held  to  have  been  caused  by  the  negligence  of  both 
ships,  though  the  collision  was  caused  entirely  by  the  fault 
of  the  injured  vessel,  the  circumstances  being  such  that  the 
collision  would  have  been  harmless  but  for  the  fact  that 
the  other  vessel's  anchor  was  in  an  improper  position  (/). 

If  the  damage  received  in  a  collision  is  greater  than  Damage 
would  ordinarily  be  the  case  because  the  injured  ship  was  ^(M^stete^ 
in  a  weak  condition,  the  other  is  not  the  less  liable  for  the  ^f  injured 
entire  loss,  if  she  is  in  fault  for  the  collision.    The  principle 
is,  that  if  a  part  of  the  damage  was  clearly  attributable  to 
the  vnrongdoer,  and  it  is  impossible  to  draw  the  line  with 
predsion,  and  to  say  how  much,  the  wrongdoer  must  make 
good  the  whole  loss  (m) ;  but  where  the  damage  occasioned 

(ff)  The  JBmpress  JSu^mie,  Lnah.  &  Lush.  436  ;  Grill  y.  General  Iron 

138.  Screw  Collier  Co.,  L.  R.  1  0.  P.  600 ; 

(A)  Ibid.  ihid,  3  0.  P.  476. 

(0  The  South  Sea,  Swab.  Ad.  141.  (/)  The  Margaret,  6  P.  D.  76;  cf. 

(k)  The  Ma9$aehu9etts,  1  W.  Rob.  The  Scotia,  63  L.  T.  N.  S.  324. 

371 ;  see  also  The  Flying  Fish,  Br.  (m)  The  Egyptian,  2  Mar.  Law 
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by  the  collision  can  be  easily  discriminated,  defects  disclosed 

in  consequence  of  the  collision,  though  existing  prior  to  it, 

cannot  be  charged  against  the  defendant  (;*). 

Consequential      What  have  been  called  consequential  damages — that  is 

^™*^^*        to  say,  damages  beyond  the  value  of  the  ship  or  the  cost  of 

repairs — may  in  some  cases  be  recovered  (o). 
Loss  of  Where  a  smack  was  run  down  whilst  engaged  in  per- 

forming a  salvage  service,  she  recovered  the  sum  she  would 
have  received  as  salvage  reward  had  she  not  been  prevented 
from  completing  the  service  (p). 
Loss  of  So  freight  which  the  injured  ship  is  at  the  time  of  the 

^^   *  collision  engaged  in  earning,  or  under  contract  to  earn,  less 

the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of 
the  voyage,  is  always  allowed  as  damages  (q).  "Loss  by 
contact  is,  amongst  other  things,  loss  of  the  freight  which 
the  ship  would  have  earned  if  she  had  not  been  crippled 
by  the  collision  "  (r).  Where  a  ship  was  run  down  whilst 
on  a  voyage  to  Norway  to  bring  home  a  cargo  of  lobsters, 
and  another  ship  was  taken  up  for  the  purpose,  it  was  held 
that  the  freight  of  the  lobsters  was  recoverable  as  conse- 
quential damages  (s). 

So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen 
had  the  cargo  been  carried  to  the  port  of  discharge,  and 
which  by  the  collision  the  owner  is  prevented  from  earning, 
may  be  recovered  as  damages  in  the  collision  action  (t). 

Gas.  O.  S.  66 ;  The  Bemina  (No.  ( p)  The  Betsey  Camee,  2  Hagg. 

3),    6  Asp.  M.    C.    66 ;    The  Sam  Ad.  28. 

Oaty,  6  Bissel,  190  (Amer.  case).  (q)  The  Northumbriay  L.  R.  8  A. 

Bnt  see  The  Albert  Edward,  44  L.  &  E.  6. 

J.   Ad.  49  (damage  to  a  mooring  (r)  Per  Erie,    G.   J.,    Reard  v. 

dolphin  too  weak  to  bear  an  ordi-  Eolman,  19  G.  B.  N..  S.  1,  10.    Ab 

nary  strain).  to  the  oost  of  carr3ring  goods  to 

(»)  The  Frineeu,  6  Asp.  M.  G.  their  destination,  see  Base  y.  Milee^ 

461.  4  M.  &  S.  101. 

(o)  As  to  whether  the  question  of  (#)  The   Torkehireman,  2  Hagg. 

consequential  damages  is  for  the  Ad.  30,  note. 

Gourt  or  the  regis&ar  and  mer-  {t)  The  Thyatira,  8  P.  D.  166. 
chants,  see  below,  pp.  323,  324. 
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If  the  injured  ship  Binks  in  oonsequenoe  of  the  collision.  Salvage 
the  expenses  of  radsing  and  docking  her  are  recoverable  ^P®^*** 
as  damages  (u).  And  salvage  or  towage  (ai)  expenses, 
whether  incurred  by  the  owner,  or  paid  by  him  to  salvors, 
are  recoverable  as  damages,  if  they  are  incurred  properly, 
and  are  in  consequence  of  injury  received  in  the  colli- 
sion (y).  And  the  costs  of  both  parties  in  a  salvage  action 
have  been  recovered  (z) ;  but  in  a  later  case  some  doubt 
was  thrown  upon  this  decision  (a).  The  expense  of  bail 
in  a  salvage  action  is  clearly  not  recoverable  (b). 

The  cost  of  detaining  the  ship's  officers  whilst  the  ship  Cost  of 
was  being  repaired  has  been  allowed  as  damages,  where  it  offiora^d 
was  proved  that  the  custom  of  the  trade  was  not  to  dis-  <^^* 
charge  the  officers  at  the  end  of  the  voyage  (c).   In  America 
the  cost  of  detaining  the  crew  after  the  collision,  and  of 
attempts  to  save  the  cargo,  has  been  allowed  (^). 

Where  it  was  proved  that  the  market  value  of  a  yacht  DiminiBhed 
sunk  in  a  collision  was  diminished,  it  was  held  in  Ireland  ™*^  ®*     ^^' 
that  in  addition  to  the  sum  required  for  repairs,  the  differ- 
ence between  her  market  value  before  and  after  the  colli- 
sion was  recoverable  as  damages  (e). 

Where  the  owners  sufier  loss  by  the  enforced  idleness  of  Demairage. 
their  ship  which  has  been  injured  in  a  collision,  demurrage 
is  allowed  by  way  of  damages  whilst  the  necessary  repairs 
are  being  effected.  And  demurrage  runs  whilst  the  ship  is 
detained  for  the  transaction  of  business  connected  with  the 
collision,  such  as  making  a  protest  and  obtaining  the  neces* 
sary  official  documents  (/). 

(ff)  The  Empress  Eugenie^  Lueh.  doer  in  the  collision. 

138.  (a)  The  :British  Oommeree,   9  P. 

(x)  The  InJIexible,  &w.  200.  B.  128. 

(^)  The  Linda,  Swab.  306 ;  The  {b)  Jbid. 

Dianay  2  Ajq>.  Mar.  Law  Gas.  366 ;  (e)  The  Inflexible,  Swab.  200. 

The  WiUiamina,  3  P.  D.  97,  99.  {d)  Soffman  y.    Union  Ferry   of 

(z)  TheLegaius,  Swab.  168.   Not-  Brooklyn,  68  New  York  Bep.  385. 

wiihBtanding  Tindall  y.  Bell,  1 1  K.  {e)  The  Qeorgiana  and  The  Anyli- 

ft  W.  228,  it  is  not  necessary  that  can,  21  W.  Rob.  280. 

the  defendant  in  the  salyage  action  (/}  The  City  of  Buenos  Ayres,  1 

should  in  all  cases  make  a  tender,  Asp.    Mar.   Law    Gas.    169  ;    The 

to  as  to  entitle  him  to  the  costs  of  Clarence,  3  W.  Bob.  283  ;  The  In- 

the  aalyage  action  from  the  wrong-  flexible.  Swab.   200;    The  i^ar  of 
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Where  damages  are  estimated  upon  the  footing  of  a 
total  loss,  although  in  fact  the  ship  is  subsequentlj  saved 
and  repaired,  with  the  exceptions  mentioned  above,  no 
more  than  the  ship's  value  at  the  time  of  the  collision  can 
be  recovered.  In  such  a  case  nothing  will  be  allowed  for, 
or  in  the  nature  of,  demurrage  (g). 

In  some  of  the  cases  (A)  where  damages  were  allowed  in 
respect  of  the  loss  of  a  specific  voyage,  demurrage  during 
the  probable  duration  of  the  voyage  appears  to  have  been 
allowed ;  this  was  dearly  wrong  (t) . 
^^oM  ol  ^^^  Where,  in  consequence  of  the  collision,  a  vessel  lost  the 
benefit  of  a  charter,  damages  were  allowed  for  the  loss 
of  the  charter-party  in  addition  to  demurrage  (k). 

The  principle  upon  which  loss  of  a  charter  is  allowed  as 
damages  is  that  the  value  of  the  charter  is  an  accurate 
measure  of  the  value  of  the  ship  to  the  owner  during  the 
time  she  is  under  repair,  or  is  otherwise  by  reason  of  the 
collision  prevented  from  earning  money  or  being  of  use  to 
her  owner.  Where  at  the  time  of  the  collision  there  is  no 
existing  charter,  but  there  is  a  contract  under  which  the 
ship  is  engaged  to  sail  upon  a  profitable  voyage,  the  pro- 
bable earnings  of  the  ship  under  the  contract  will  be  allowed 
as  damages.  The  ArgentinOy  at  the  date  of  the  collision, 
was  xmder  an  engagement  to  take  in  a  cargo  at  Antwerp 
for  Batoum,  taking  the  place  of  one  of  a  line  of  ships 
advertised  to  sail  between  Antwerp  and  Batoum.  It  waa 
held  by  the  House  of  Lords,  affirming  the  decision  of 
Bowen  and   lindley,  L.JJ.  (diss.  Lord  Esher,   M.R.), 

IndiOy  1  P.  D.  466.    Ab  to  demnr-  ferred   to   the   registrar   of   Her 

rage  where  the  injured  ship  is  one  Majesty  in  Eodleeuistical  and  Ad- 

of  a  line  advertised  to  sail  at  fixed  minltj  Appeals,  and  not  to  the 

dates,  see  The  Black  Prince^  Lush,  registrar  A  the  Court  below.    As 

668.    In  The  City  ofPtking^  16  Ap.  to  the  usual  rate  of  demurrage,  see 

Ca«  438,  a  claim  for  demurrage,  The  City  of  Buenot  Ayru,  ubi  sup. 
whilst  a  substituted  vessel  belong-  (ff)  The  Columhu^  3  W.  Rob.  158. 

ing  to  the  same  owners  did  the         (A)  The  Star  of  India^  I  P.  D. 

work  of  the  injured  vessel,  wasdis-  466 ;  The  Consettf  6  P.  D.  229. 
allowed.   In  an  appeal  to  the  Privy  (i)  The  Arymtino,  14  App.  Gas. 

Council,  in  order  to  save  expense,  a  619,  623. 

claim  for  the  expenses  of  the  in-         {k)  The  Star  of  India,  M  euprm; 

jured  vessel  whilst  in  port  was  re-  The  Omeett,  ubi  etiprm. 
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that  there  should  be  allowed  as  damages  by  the  collision 
"the  ordinary  and  fair  earnings  of  such  a  ship  as  The 
ArgentinOy  having  regard  to  the  fact  that  she  was  put  up 
as  one  of  W.  and  L.'s  line  of  steamers  trading  to  the  Black 
Sea,  and  advertised  as  such  "  (/). 

A  fishing  smack  recovered,  besides  the  value  of  her  nets  Loss  of 
and  gear  which  she  was  obliged  to  cut  adrift,  the  amount  yo^!^. 
she  might  reasonably  have  expected  to  earn  during  the 
rest  of  the  season  (m).  But  it  was  held  by  Sir  J.  Hannen 
in  a  recent  case  that,  where  the  boat  is  totally  lost  (in  the 
case  before  the  Court  she  was  a  French  boat  sunk  by 
collision  on  the  banks  of  Newfoundland),  the  prospective 
catch  of  fish  could  not  be  recovered,  and  the  damages  were 
confined  to  the  value  of  the  boat  and  gear  (n). 

Damages  which,  although  consequent  upon  the  collision,  Bemoteness 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be  ^**™*fi^' 
recovered  against  the  ship  in  fault  for  the  collision  (o). 
Where  the  master  and  part-owner  of  a  vessel  lost  by  colli- 
sion claimed  his  probable  future  earnings  as  master,  and 
profits  as  part-owner,  it  was  held  that  he  was  entitled  to 
nothing  more,  by  way  of  damages,  than  the  value  of  the 
ship  at  the  time  of  the  collision  {p).  And  where  a  vessel 
put  into  port  for  repairs  necessitated  by  collision,  and  her 
cargo  of  fruit  was  necessarily  discharged  to  enable  the 
repairs  to  be  made,  and  reloaded,  damage  occasioned  partly 
by  handling  and  partly  by  natural  decay  during  the  delay 
was  held  not  to  be  damage  "  consequent  upon  collision," 
within  the  meaning  of  a  policy  of  insurance  {q). 

It  has  never  been  the  practice  to  give  damages  for  loss  Loas  of 

market. 

{T)  TheArgentino,  13  P.  D.  191 ;  588  teq, ;  and  per  Martin,  B.,  in 

14  App-  Caa.  619.  JFihrn  v.  Newport  Dock  Co,,  L.  R. 

(m)  The  Gleaner,   3  Asp.    Mar.  1  Ex.  177,  187.    As  to  whether  re- 
Law  Caa.  582  ;  The  Clarence^  3  W.  motenesa  ia  a  question  for  the  re- 
Hob.  283,  286 :  The  £isoluto,  8  P.  giatrar  or    the  Court,   aee    infra, 
D.   109.      In  Roman   law    aliter,  p.  324. 
D.  9,  2,  29,  3.  (p)  The  Colwnbtu,  ZW.  Rob.  158; 

(»)   The  CUy  of  Rome,  Ad.  Diy.  and  aee  The  Clarence,  ibid,  283.    Aa 

nth  May,  1887.  to  probable  catch  of  fiab,  Aboidage, 

(o)  Aa  toremoteneaa  of  damagea,  Nautique,  Canmont,  a.  148. 

see  Hayne  on  Damagea,  3rd  ed.  {q)  Fink  y,  Fleming,  25  Q.  B.  D. 

40  teq. ;  2  Smith's  L.  C,  9th  ed.  396. 
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of  market  for  cargo  on  board  a  ship  injured  by  collision  (r). 
The  difference  between  the  price  of  the  goods  when  they 
arrive  at  the  port  of  discharge  and  the  price  when  they 
ought  to  have  arrived,  and  but  for  the  collision  would  have 
arrived,  is  so  uncertain  that  it  cannot  be  held  to  be  the 
reasonable  consequence  of  the  collision.     It  has  been  sug- 
gested that  there  is  a  distinction  between  an  action  for  tort 
and  an  action  upon  the  contract  of  carriage,  and  that 
.  damages  for  loss  of  market  maybe  recovered  in  the  former 
but  not  in  the  latter  form  of  action.     There  seems  to  be  no 
ground  for  such  a  distinction  (s). 
Damageflfor        Damages  for  loss  of  life  are  recoverable  under  Lord 
Campbell's  Act  (t)  by  the  relatives  or  legal  personal  repre- 
sentatives of  persons  killed  in  a  collision  in  a  personal 
action  against  the  person  liable,  but  not  in  proceedings  in 
r€m{u). 
Damages  in         Under  17  &  18  Vict.  c.  104,  the  Board  of  Trade  has 
FJ*^^^     power  to  institute  proceedings  for  the  recovery  of  damages 
liade.  for  loss  of  life  or  personal  injury.     Damages  recovered  in 

such  proceedings  are  assessed  at  30/.  for  each  case  of  death 
or  injury,  and  are  payable  in  priority  to  other  claims. 
This,  however,  is  not  the  limit  of  the  owner's  liability. 
The  full  amount  to  which  he  is  liable  under  25  &  26  Vict, 
c.  63,  s.  54,  can  be  recovered  in  proceedings,  either  by  the 
Board  of  Trade  or  by  any  person  dissatisfied  with  the 
amount  recovered  in  the  Board  of  Trade  proceedings.  If 
the  amount  of  the  owner's  statutory  liability  is  insufficient 
to  provide  damages  at  the  rate  of  30/.  for  each  claimant, 
the  claims  abate  rateably  (x). 

(r)  The  Parana,  2P.D.  118,  124;  {t)  9  &  10  Vict.  o.  93;  27  &  28 

The  Notting  Hill  9  P.  D.  105  ;  Smith  Vict.  o.  95.     As  to  assessment  of 

Y.  Oondry,  1  How.  28 ;    The  Jot.  damages  by  a  jxaj  in  the  Admiralty 

W.  Dyer  v.  National  Steamship  Co,,  Division,    see    The   Orteell,   13  P. 

14  Blatchf.    483.      See,  however,  B.  80. 

France  v.   Qaudet,  L.  B.  6  Q.  B.  (u)  See  below,  p.  144. 

199,  where  the  price  of  goods  con-  \x)  See  17  &  18  Vict.  o.  104,  ss. 

traoted  to  be  sold  at  a  profit  was  607—516;    25  &  26  Vict.   c.   63, 

recovered  in  an  action  for  conver-  s.  56 ;  Glaholm  v.  Barker,  L.  R.  2 

sion.  Eq.  598 ;  S.  C,  L.  R.  1  Ch.   223  ; 

(»)  The  Notting  HiU,  ubi  supra.  see  also   The  Franeonia,   2  P.  D. 
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A  penalty  of  50/.  in  addition  to  damages  can  be  recovered  Penalty  for 
against  a  ship  that  injures  a  light-ship  {y).  ^Sn^p. 

Full  damages  may  be  recovered  by  the  injured  party  Damages 
though  he  has  been  compensated  for  the  whole  or  part  of  paia^by  ** 
his  loss  by  his  insurers  (s).     But,  as  will  be  seen  below  (a),  iasurere. 
he  will  hold  such  damages  as  he  may  recover,  to  the  ex- 
tent of  the  simi  received  from  his  insurers,  in  trust  for  his 
insurers. 

Damages  recoverable  by  a  cargo-owner,  or  by  a  pas-  Damages  re- 
senger,  upon  the  contract  of  carriage,  are  such  as  "  a  man  ^^J^owiJot 
when  making  the  contract  would  contemplate  would  flow  ^v^r^  the 
from  a  breach  of  it "  (6).     This  somewhat  vague  rule  is  craiage.^ 
the  only  one  to  be  extracted  from  the  cases.     It  is  beyond 
the  scope  of  this  work  to  discuss  the  general  subject,  and 
it  is  sufficient  here  to  state  that  a  breach  of  the  contract 
of  carriage,  consisting  in  negligence  of  the  carrier  causing 
collision  and  loss  of  the  goods  carried,  has  the  same  effect 
as  regards  liability  to  damages  as  a  breach  of  the  contract 
in  any  other  respect  (c). 

The  shipowner's  general  liability  as  carrier  is  considered 
elsewhere  (d). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Effect  of  the 
fault,  whilst  it  extends  the  right  to  recover  damages  by  divtstonof 
superseding  the   common   law  doctrine   of    contributory  loss  upon  the 
negligence,  also  limits  the  amount  of  damages  recoverable  damages^re- 
to  one-hfidf  the  claimant's  loss.     In  the  case  of  an  owner  coverable. 
of  cargo  on  board  one  ship  suing  the  other  in  tort,  it 
abridges  to  this  extent  his  common  law  right  to  recover 

163,  166.    It  is  believed  that  pro-  Q.  B.  Ill,  121. 

oeedings  mider  this  Act  have  been  {c)  As  to  the  subject  generally, 

taken  once  only,  in  the  case  of  The  see  Mayne  on  Damages,  4th  ed. 

John.  pp.  12  seq.  ;  Sedgwick  on  Damages, 

(y)  17  &  18  Vict.  0.  104,  s.  414.  7th  ed.  vol.  1,  431  seq,;  vol.  2,  91 

(«)  Taies  v.   JFhifte,  4  B.  N.  0.  seq.     The  Parana,  1  P.  D.  462 ;  2 

272;   Bradtmm    v.   Great    Western  P.  D.  118;   McMahon  v.  Field,  7 

Sail.  Co.y  L.  B.  10  Ex.  1.  Q.  B.  D.  691 ;  LiUey  v.  Doubleday, 

(a)  P.  295.                                       '  f^.  510,  are  amongst  the  later  cases 

\b)  Per  Blackburn,  J.,  Hohbs  v.  on  the  subject. 

London  #  S.  W,  Sail.  Co.,  L.  B.  10  (rf)  Infra,  p.  281. 
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full  damages.  But  it  does  not  affect  his  right  to  recover 
full  damages  upon  the  contract  of  carriage  {e).  And  if 
part  of  the  loss  has  been  recovered  in  damages  against  the 
owner  of  the  carrying  ship,  the  balance  up  to  one-half  the 
loss  may  be  recovered  against  the  other  ship  (/).  The 
effect  of  the  rule  as  to  division  of  loss  is  fully  considered 
in  another  chapter  {g), 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damages  recoverable  by  the  sufferer  in  a 
collision.  These  enactments  also  are  fully  considered  in 
another  chapter  (A). 

{e)  See  Chartered  Mercantile  Bank  (/)  The  Demetriue,  L.  B.  3  A.  & 

of  India  y.  Netherlands  India  Steam  E.  623. 

Navigation  Co,,  9  Q.  B.  D.  118  ;  10  (^)  Infra,  p.  125. 

Q.  B.  D.  621 ;  The  Buehire,  6  Asp.  (A)  Infra,  p.  161. 
H.  L.  0.  416. 
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CHAPTER  VI. 


THE  RTJLE  AS  TO  DIVISION  OF  LOSS. 


For  the  purpose  of  determining  by  whom  and  in  what  The  four 
shares  the  loss  is  to  be  borne,  collisions  between  ships  have 
been  divided  into  four  classes.  '^In  the  first  place  it 
(collision)  may  happen  without  blame  being  imputable  to 
either  party,  as  where  the  loss  is  occasioned  by  a  storm  or 
other  vis  major.  In  that  case  the  misfortune  must  be 
borne  by  the  party  on  whom  it  happens  to  light,  the  other 
not  being  responsible  to  him  in  any  degree.  Secondly,  a 
misfortune  of  this  kind  may  arise  where  both  parties  are  to 
blame — ^where  there  has  been  want  of  due  diligence  or 
of  skill  on  both  sideQ.  In  such  a  case  the  rule  of  law  is 
that  the  loss  must  be  apportioned  between  them,  as  having 
been  occasioned  by  the  fault  of  both  of  them.  Thirdly,  it 
may  happen  by  the  misconduct  of  the  suffering  party 
only ;  and  then  the  rule  is  that  the  sufferer  must  bear  his 
own  burden.  Lastly,  it  may  have  been  the  fault  of  the 
ship  which  ran  the  other  down ;  and  in  this  case  the  inno- 
cent party  would  be  entitled  to  an  entire  compensation 
from  the  other  "  {a). 

The  dictum  of  Lord  Stowell  is  here  cited  as  a  clear 
statement  of  the  modem  rule  of  the  maritime  law  as  ad- 
ministered in  England  with  reference  to  the  incidence  of 

(a)  Per  Lord  StoweU  (then  Sir      vUle,  cited  2  Shaw's  App.  Gas.  396, 
W.  Scott),   The  Woodrop  Sinu^   2      is  a  dictum  to  the  like  effect. 
Bods.  83,  85.    In  TTie  lord  Mel- 
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Histoiyof  the 

rule. 

The  Laws  of 

Oleron. 


loss  in  case  of  collision.  It  has  been  universallj  accepted 
as  such,  cited  with  approval  in  the  House  of  Lords  (i),  and 
frequently  acted  upon  by  the  Courts  for  the  last  seventy 
years.  But  it  must  here  be  pointed  out,  that  in  one  im- 
portant particular  Lord  Stowell's  statement  of  the  case 
in  which  the  rule  of  division  of  loss  is  applicable  is  not 
in  accordance  with  previous  decisions  of  the  Court  of 
Admiralty ;  that  the  ancient  rule  of  the  Admiralty  as  to 
division  of  loss  had  for  upwards  of  a  century  previous  to 
the  case  of  The  Woodrop  Sim^  a  more  extended  operation 
than  is  attributed  to  it  by  Lord  Stowell ;  and  that  if,  at 
the  present  day,  its  operation  is  confined  to  the  case  of 
"both  ships  in  fault,"  it  is  by  reason  of  the  communis  error ^ 
and  not  by  virtue  of  any  express  decision  of  the  Courts  (c). 
The  earliest  trace  {d)  of  the  rule  as  to  division  of  loss 
appears  in  the  Laws  of  Oleron,  a  code  of  maritime  law 
attributed  to  the  twelfth  century  («),  and  introduced  from 
Aquitaine  into  this  country  not  later  than  the  fourteenth 
century  (/).  This  code  contains  a  provision  (Art.  15)  that 
when  a  ship  at  anchor  is  damaged  by  a  ship  under  way. 


(*)  In  Hay  v.  Le  Neve  (1824),  2 
Shaw's  (So.)  App.  Gas.  396. 

(e)  The  authorities  for  the  Ktate- 
ment  in  the  text  are  a  series  of 
cases  (unreported)  from  1677  down- 
wards, coUeoted  by  the  present 
writer  from  the  Admiralty  Court 
books.  They-  are  set  out  in  the 
note  **Histoi7  of  the  rule  ais  to 
division  of  loss  in  English  law" 
at  the  foot  of  this  chapter ;  and  at 
greater  length  in  Marsden's  Ad- 
miralty- Gases  (Glowes  &  Sons, 
London). 

{d)  The  Book  of  Ezodns,  Gh. 
xxi.,  yy.  35,  36,  is  cited  by  Gleirac 
in  support  of  the  rule.  The  passage 
is  as  foUows:  *'Andif  one  man's 
ox  hurt  another's,  that  he  die; 
then  they  shall  sell  the  liye  ox, 
and  diyide  the  money  of  it ;  and 
Ihe  dead  ox  also  they  shall  diyide. 
Or  if  it  be  known  that  the  ox  hath 


used  to  push  in  time  past,  and 
his  owner  hath  not  kept  him  in ; 
he  shall  surely  pay  ox  for  ox  ;  and 
the  dead  shall  be  his  own." 

{e)  1  Pardessus,  CoUeotion  des 
Lois  Maritimes,  pp.  283  »eq, 

(/)  The  Record  or  Roll  De  Si^- 
rioritate  Maria  et  Jure  Admiralitatis 
Anglia  of  12  Ed.  3  (1338),  refers 
to  La  Le^  Ol^roun  as  the  law  of 
the  English  Admiralty :  see  Prynne, 
Animady.  109  ;  Selden's  Mare 
Glausum,  1.  2,  c.  24.  A  record  in 
the  Tower  of  London,  set  out  by 
Prynne,  Animady.  117,  shows  that 
the  Law  of  Oleron  was  administered 
in  the  local  Court  of  Bristol  in  24 
Ed.  3  (1350).  There  are  extant  in 
the  archiyes  of  the  City  of  London 
and  elsewhere  in  this  country  HSS. 
of  these  laws  dating  from  the  early 
part  of  the  14th  century:  Twiss* 
Black  Book,  yol.  1,  Ixxxii. 


Digitized  by 


Google 


HISTORY  OP  THE  RULE.  127 

the  loss  on  the  ship  shall  be  divided  between  the  two 
ships,  and  the  loss  on  the  cargo  between  the  merohants  (^), 
provided  the  master  and  mariners  of  the  ship  under  way 
swear  that  they  did  not  do  the  damage  wittingly  (A). 
The  rule  is  stated  to  be  so  framed  in  order  to  deter  the 
owners  of  old  and  inferior  ships  from  trying  to  make 
money  by  getting  them  sunk  by  collision  and  recovering 
damages  from  the  other  ship. 

The  laws  of  Wisby,  a  town  in  the  island  of  Gotland  (*), 
and  various  codes  of  maritime  law  in  use  subsequently  to 
the  thirteenth  century  in  Flanders — all  of  them  versions, 
more  or  less  exact,  of  the  Oleron  code  (A) — contain  very 
similar  provisions  as  to  the  incidence  of  loss  where  the 
collision  is  not  wilful. 

The  instructions  to  the  Admiral  contained  in  the  Black  The  instruc- 
Book   of  the   Admiralty,  dating  probably  1337—1351,  a^^j^i^^ 
contain  a  similar  rule  as  to  equal  division  of  loss  where 
the  collision  is  accidental  (/). 

The  language  of  some  of  the  Northern  Codes  suggests  The  Northern 
that  the  division  of  loss  was  not  necessarily  in  equal  diares,  SpropoSon- 
but  that  there  was  a  distribution  of  the  loss  on  ships  and  ate  division  of 
cargoes  in  the  nature  of   a  general  average  contribution 
between  shipowner  and  merchant  (m).    The  exact  meaning 
of  the  rule  seems,  however,  always  to  have  been  doubtful, 
and  to  have  given  rise  to  dispute  so  early  as  the  time  of 


iff)  ...  .    "Le   dommage  doit  Twias' Blaok  Book,  373 ;  3  Pardees. 

estie  apprisie  et  party  par  moitie  345  (Art.  21) ;  ib.  361  (Art.  47) ; 

entre  lee  deux  nefa,  et  les  vins  qui  Twaterrecht     in     Vlaenderen,     4 

sent  dedens  les  deux  nefs  doivent  Twiss'    Black    Book,    321,    485 ; 

partir  du  dommage  entre  les  mar-  Jugements  de  Damme,  ou  Lois  de 

chaunts"  :    1  Twiss'  Black  Book,  WestcapeUe,  1  Pardeas.  379. 

108;  ib.  vol.   2,  p.  229,  1449;  ib.  (/)   1  Twiss'   Black  Book,    36; 

Tol.  3,  p.  21.  ib.  XXX.  Introd. 

(A)  De  bon  gre.  (m)  See  the    Laws   of  €k>tland 

(f)DatGotlanscheWater-Recht,  (Wisby),   4    Twiss'    Black   Book, 

Arts.  29,  30,  65  ;  4  Twiss'  Black  284  ;  1  Pardess.  482  ;  of  Flanders, 

Book,  87,  126;  ib.  284  ;  1  Pardess.  Codex    Bmgensis,     ib.     321 ;     of 

481,  501.  Damme,  1  Pardess.  379;  of  Flan- 

{k)  Jus  Maritimum  Lubeoense  in  ders,    Dantzic    MSS.,    4    Twiss' 

usns    Osterlingorum,   Art.  23  ;    4  Black  Book,  435. 
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Consolato  del 
Hare. 


Danish  and 

Swedish 

Code. 


L'Ordon- 
nanoe  de  la 
Marine. 


Division  of 
loss  aooording' 
to  deoision  of 
experts,  by 
Danish  Codes. 


Bynkershoek.  He  describes  in  graphic  terms  the  astonish- 
ment of  the  Supreme  Court  of  the  Netherlands,  of  which 
he  was  a  member,  when  he  endeavoured  to  persuade  his 
colleagues  to  enforce  a  proportionate,  and  not  an  equal, 
division  of  the  loss  (n).  Yalin  states  that  in  his  daj  opinion 
was.  divided  upon  this  point ;  his  own  being  in  favour  of 
an  equal  rather  than  a  proportionate  division  (o). 

The  Consolato  del  Mare,  a  code  in  use  in  the  Mediter- 
ranean in  the  sixteenth  century,  contains  some  provisions 
as  to  the  incidence  of  loss,  the  principle  of  which  appears 
to  be,  that  where  the  collision  is  caused  by  negligence,  the 
wrong-doers  shall  make  good  the  loss ;  and  that  where  it 
is  accidental,  the  loss  shall  be  apportioned  between  the 
ships  and  cargoes  by  way  of  general  average  contribution, 
but  in  what  shares  does  not  appear  (p). 

By  Danish  Codes  of  1561  and  1683  (q),  and  by  Swedish 
Codes  of  the  seventeenth  century  (r),  the  loss  in  the  case 
of  an  accidental  collision  between  two  ships  under  way  was 
equally  divided. 

By  the  celebrated  Ordonnance  de  la  Marine  of  Louis 
XIV.,  which  was  promulgated  in  the  latter  part  of  the 
seventeenth  century,  the  rule  in  the  case  of  accidental 
collision  was  that  the  loss  should  be  equally  divided  («). 
Some  doubt  appears  to  have  existed  as  to  whether  it 
should  not  be  apportioned  in  the  nature  of  an  average 
contribution,  but  Valin  states  that  the  better  opinion  was 
in  favour  of  equal  division  {t). 

Danish  Codes  of  1508  and  1683  divide  the  loss  of  an 
accidental  collision  between  the  ships,  according  to  the 


(»)  Kemini,  me  senatore  et  de 
geometric^  proportione  perorante, 
reliqaos  senatores  obetupuisse  atqne 
si  Jovis  ignibufi  icti  essent :  Bynk. 
Queest.  Jur.  Priy.  1.  iy.  c.  20. 

(0)  Valin  sor  POrdonnance,  1.  3, 
tit.  7,  Art.  10,  vol.  2,  p.  178. 

(p)  GonHolato  del  Mare,  co.  155- 


168 ;  2  Pardess.  174  teq.;  3  Twiss' 
Black  Book,  283  seq. 
{q)  3  Pardess.  260,  288. 


irS  ma.  129,  173. 


Valin  sur  POrdonnanoe  de  la 
Marine,  1.  3,  tit.  7,  Arts.  10,  11. 
(0  Ibid.  vol.  2,  178. 
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deoifilon  of  experts,  without  specifying  the  principle  on 
which  the  division  is  to  be  made  (u), 

A  different  division  is  adopted  in  the  Danish  Code  of  DMeion  ia 
1508  in  case  of  collision  between  a  ship  under  way  and 
another  at  anchor  (a?).  The  ship  under  way  accidentally 
damaging  another  at  anchor  pays  one-third  of  the  loss. 
And  a  similar  rule  appears  in  Swedish  Codes  of  the 
seventeenth  century  (y).  A  like  division  of  the  loss  is 
adopted  in  a  code  of  maritime  law  stated  to  have  been  in 
force  in  the  kingdom.of  Malacca  in  the  thirteenth  century, 
in  the  case  of  a  collision  in  bad  weather  between  two  ships 
of  a  fleet  sailing  in  company  for  protection  against  pirates 
(voyage  de  conserve).  In  another  Eastern  Code,  contained 
in  the  collection  of  Fardessus,  the  proportion  of  damage 
recoverable  in  such  a  case  by  the  injured  ship  is  reversed 
— ^the  injured  ship  being  enabled  to  recover  two-thirds, 
and  having  to  bear  only  one-third  of  her  loss  (s). 

In  all  these  codes  the  division  of  loss  took  place  only  0riginall7  the 
where  the  collision  was  accidental.     There  is  no  sugges-  ^ly^here 
tion  for  dividing  it  where  the  collision  could  have  been  *^e  collision 
avoided.     On  the  contrary,  it  is  expressly  provided,   or  dental, 
clearly  implied,  in  some  of  the  codes,  that  the  wrong-doer 
in  a  collision  shall  make  full  recompense,  and  that  he  shall 
recover  nothing  (a). 

Nor  is  the  modem  rule  of  the  English  Admiralty,  which  Rule  of 
divides  the  loss  where  both  ships  are  in  fault,  a  rule  of  the  Admiralty 

(»)  3  PaideBS.  261,  289.  See  also  Laws  of  Wiebuy,  Arts. 

(^)  ^.  237.  49,   66 ;  1  Pardess.  496,   501 ;   of 

(y)  lb,  129,  173.  Damme,  Art.  16 ;  1  Pardess.  379. 

(2)  See  6  Pardess.  409, 469.  These  And  see  the  Consulate,  c.  157  aeq.  ; 

codes  are  said  to  have  been  founded  2  Pardess.  174 ;  Instructions  to  the 

on  cofltoms  in  force  in  the  East.  Admiral,  1  Twiss'  Black  Book,  36, 

They  purport  to  have  been  promul-  37.    The  references  given  by  Bou- 

Sted    by   Mahmoud   Schah,  the  la^  Paty,  Cours  de  Droit  Gomm. 

fthomedan  conqueror  of  the  East-  Mar.  tit.  12,  s.  6  (yol.  4,  p.  493), 

em  islands.   It  seems  probable  that  in  so  far  as  they  suggest  &at,  by 

he  brought  them  from  the  3f editer-  these  codes,  when  the  collision  was 

ranean.  accidental  the  loss  rested  where  it 

(a)  This  seems  implied  in  Art.  15  fell,  appear  to  be  misleading. 
of  the  Oleron  Code,  wpra,  p.  127. 

M.  K 
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dividingr  the     ancient  maritime  law.     In  two  alone  of  the  ancient  codes 

loss  T7ll6r6 

both  ships  in    is  there  a  trace  of  dividing  loss  caused  by  fault  (&). 

fault.  rjtj^Q  j^Q  ^f  tj^^  English  law,  therefore,  differs  mate- 

rially from  that  of  any  of  the  above-mentioned  codes. 
Whatever  its  origin  may  be,  its  scope  and  application  for 
the  last  hundred  years  are  clear.  It  applies  where  both 
ships  are  proved  to  be  in  fault,  and  in  no  other  case.  It 
differs,  therefore,  widely  from  the  rule  of  the  Oleron  Code, 
which  appears  to  be  the  foundation  of  all  the  other  codes. 
The  English  rule  applies  only  where,  there  is  fault  in  both 
ships ;  the  ancient  rule  applied  only  where  there  was  no 
fault  in  either  ship.  It  differs  also  from  the  rule  of  the 
general  maritime  law — so  far  as  there  can  be  said  to  be 
any  general  maritime  law  on  the  subject.  The  maritime 
law  divided  the  loss  where  the  collision  was  inevitable, 
and  also  in  the  so-called  case  of  inscrutable  fault — that  is 
to  say,  where  the  fault  was  not  brought  home  to  either 
ship  (c).  In  this  last  case,  by  the  law  of  England,  as 
laid  down  by  Lord  Stowell,  each  ship  bears  her  own 
loss.  But  cases  have  occurred  during  the  present  century 
in  which  had  there  been  a  chance  of  getting  the  loss 
divided  on  the  groimd  that  the  collision  occurred  without 
fault  in  either  ship  or  on  the  ground  that  the  cause  of 
collision  was  left  in  uncertainty,  the  f^wtticum  judicium  (d) 
would  at  least  have  been  mentioned.  But  the  books  are 
entirely  silent  as  to  such  an  application  of  the  rule. 
Where  the  plaintiff  has  failed  to  establish  negligence 
against  the  adverse  party,  the  practice  has  been  to  dismiss 
the  action,  and  generally  with  costs. 

{b)  Bj  the  Wisbuy  Stadalag  (4  1  Parsozifir  ozi  Shipping  (ed.  1869), 

Twiss'   Black  Book,   891),  a  ship  627;    4  Boulay   Paty,   Cours    de 

brought  up  in  a  fair  way  pays  half  Droit  Ckiimn.  Mar.  p.  496,  citing 

the  loss  of  another  that  goes  foul  Grotius,  1.  2,  c.  17,  }  21 ;  Lo(»en- 

of  her.    And  in  the  Consolato  del  tius  de  Jur.  Mar.  1.  4,  c.  9,  §  11. 

Mare,  o.  167  ;  2  Pardess.  176,  there  (d)  Cf .  The  Maid  of  Auckland,  6 

is  a  somewhat  similar  provision,  as  Kot.  of  Cas.  240  ;  The  Catherine  of 

between  two  ships  at  anchor.  Dover,  2  Haer.  Ad.  145 ;  TheLaconiay 

[c)  See  Beirs  Comm.  (ed.  1870,  2  Moo.  P.  \j.  C.  N.  S.  101 ;  The 

by  McLaren)   I.  627  ;   Valin  sur  Clara,  12  Otto,  200  ;  infra,  pp.  164, 

rOrdonnance,  1.  3,  tit.  7,  Art.  11  :  166. 
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The  extension  of  the  rule  to  oases  where  fault  is  proved  Extenaion  of 
against  both  ships  is  easy  of  explanation.     Prom  the  time  cases  of  fault 
of  the  Aquilian  law  the  shipowner  has  been  liable  for  a  J^  ^^'^  ships, 
oollidon  caused  bj  the  fault  of  his  master  and  orew  (e).  case  of 
It  is  not  surprising  that  a  rule  framed  to  meet  the  diffi-  i^j^J^**^^^ 
culty  of  proving  fault — ob  difficultatem  culpce  prohandcB  (/), 
— ^should  have  been  applied  to  oases  where  fault  contri- 
buting to  the  collision  was  proved  against  each  ship,  but 
where  the  difficulty  of    proving  the  exact  amount    of 
damage  resulting  from  the  fault  of  each  ship  remained  {g). 
We  find  this  difficulty  of  proof  assigned  as  a  reason  for 
applying  the  rule  in  a  case  early  in  the  last  century  (A). 
It  is  dear  that  in  the  time  of  Bynkershoek  (*)  and  of 
Valin  (y),  the  rule  was  appKed  to  cases  where  fault  in  one 
or  in  both  ships  was  manifest  but  not  brought  home  to 
either.     The  difficultas  prohationumy  which  is  at  the  root  of 
the  rule,  clearly  exists  in  the  one  case  as  much  as  in  the 
other.    How  it  happened  that  in  England  the  rule  ceased 
to  be  applicable  in  the  only  case  to  meet  which  it  was 
originally  instituted,  is  not  so  clear  (A;). 

As  to  the  policy  and  justice  of  the  rule  there  has  been  Policy  of  the 
much  difference  of  opinion.     Cleirac  (/)  approves  the  rule 
npon  the  questionable  ground  above  stated — that  induce- 

!e)  See  tupra,  p.  68,  note  (T),  d' autre  est  jug6  ayarie  ooinmnne : 

/)  GrotiaB   de   Jure    BefU   et  Yalm  sor  rOrdozmanoe,  1.  3,  tit. 

FaoiB,  L  2,  c.  17,  §  21 ;  Locoentius,  7,  Art.  11,  2  toI.  183. 
1.  3,  o.  9,  §  11.  (h)  In    America    it    has    been 

ijf)  Tar  an  nnconsdous  applica-  doubted  by  writers  of  authority 

Hon.  of  the  rule  by  a  British  jury,  whether  it  is   not    applicable   in 

see  JSsmfi  v.  Mitchell,  9  C.  &  F.  oases  of  inscrutable  fault:   see  1 

613,  supray  p.  28.  Parsons  on  Shippings  (ed.    1869), 

(A)  Athton  o.  ITodefty  The  Mary  627 ;  Story  on  Bailments,  §  609  ;  3 


and 


The  Bebecca  (1706) ;  infra,  p.  Kent's  Comm.  231 ;   but  see  The 

147.  Claray    12    Otto,    200,    where,   in 

(i)  See  tupra,  p.  130.  statinff  the  law  as  to  incidence  of 

U)  Par  la  difficult^  de  reconnoitre  loss,  the  Court  made  no  mention  of 

de  quel  cdte  est  la  faute,  et  juger  the  case  of  inscrutable  fault, 
mme  si  la  faute  est  de  nature  k  (0  ^^  ^^  Coustumes  de  la  Mer 

m^ter  que  celui  k  qui  elle  est  im-  (ed.  1661,  Bordeaux,  p.  68).    He 

pnt^   supporte   le   dommage    en  illustrates  the  rule  by  citing  the 

entier,  il  arrive  presque  toujours  Book  of  Exodus,  ch.  xxi.,  Ter.  35. 
que  le  dommage  re^u  de  part  et 

k2 
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ments  must  not  be  given  to  get  ships  wilfully  run  down  (m) . 
That  he  had  not  a  high  opinion  of  its  justice  seems  probable 
from  his  stigmatizing  it  as  judicium  rust icar urn  (n),  a  term 
applied  to  it  also  by  Chancellor  Kent  (o).  In  the  courts 
of  this  country  it  has  been  much  abused.  Lord  Den- 
man,  C.  J.,  said  of  it :  "  It  is  an  arbitrary  provision  of  the 
law  of  nations,  not  dictated  by  natural  justice,  nor,  pos- 
sibly, quite  consistent  with  it"  (p).  And  more  recently 
Lord  Selbome,  C,  has  spoken  of  it  in  similar  terms  (q). 
The  arguments  adduced  in  favour  of  it  are  as  fanciful  as 
they  are  divergent.  The  reason  which  suggested  itself  to 
Oleirac  for  its  enactment  was  that,  but  for  it,  shipowners 
— gens  de  mer  ordinairenient  enclins  au  mat  et  dla  baraterie 
— ^would  purposely  get  their  ships  run  down  on  the  chance 
of  recovering  excessive  damages  (r).  This  seems  far- 
fetched. That  the  rule  conduces  to  safety  at  sea,  by 
encouraging  shipmasters  to  take  every  possible  precau- 
tion (s) ;  or  that  it  makes  masters  of  large  ships  more 
careful  of  small  ones  (t),  as  has  been  suggested  by  other 
authorities,  is  at  least  doubtful.  That  it  tends  to  avoid 
interminable  litigation,  as  has  been  stated  by  a  high 
authority  iu  this  country  (w),  is  not  evident.    There  can  be 

(m)  ""Est  oonsid^ble  (^ue  les  n.  32 — tel f ut le jagememt reoonnea 

gens  de  mer  sont    ordinaiiement  taut  jnridio  da  sage  Boy  Salomon, 

enclina  au  mal  et  ^  la  baraterie  "  qa*il  donna  but  la  question  naturele 

— a  low  estimate  of  maritime  mora-  entre  deux  mers ' '  {fie) . 

lity,  but  one  shared  by  judges  of  (o)  3  Kent's  Comm.  §  231. 

the  Admiralty  in  recent  times.   See,  (p)  De   Faux  y.  Salvador^  4  Ad. 

per    Dr.    Lushington,    The    Lady  &  £l.  420. 

Campbell,  2  Hag.  A.  &  E.  6  ;  and  (g)  7  App.  Gas.  799. 

Sir  R.  Phillimcre  in  The  Maeleodf  5  (r)  deirao,  Us  et  Coustumes  de 

P.  D.  264.  la  Mot,  p.  68 ;  Boulay  Paty,  tit. 

(n)    *'  Les   jurisoonsultes   nom-  12,  s.  6. 

ment  etqualifientoetted^oisionpar  (t)  CeUe-cl  est  fond^  snr  una 

moiti6  judicium  ruetieorum  .  .  .  et  raison  d'intgr^  public,  it  fin   de 

se  prattique  ordinairement  par  les  rendre  les  maitres  des  navires  plus 

arbitres,  arbitrateurB,  et  amiables  soigneux  k  prendre  toutes  les  pr§- 

compositeurs,  lors  et  quand  Tint^-  cautions  possibles  pour  eviter  cet 

rieur  des  parties,  ou  le  motifs  de  la  abordage :  Pothier,  toI.  4,  p.  444, 

question  n'est  pas  k  descourert  et  Araries,  §  156. 

oonneu ;  ou  bien  quand  il  y  a  de  la  (0  See  Bell's  Comm.  (ed.  1870, 

coulpe    de   part    et   d'autro— au^  by  McLaren),  i.  627. 

guando  eunt  divertajudieum  opiniones  {u)  See  per  Lord  Blackburn,  7 

hinc  et  inde  probabil,    Boer.  dec.  42,  App.  Gas.  819. 
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no  doubt  that  in  some  cases  it  works  positive  injustice.  It 
preyents  the  innocent  owner  of  cargo  on  board  either  ship 
from  recoyering  from  the  wrong-doing  owner  of  either 
ship  more  than  hcdf  his  loss  (t?) ;  and  a  leading  case  before 
the  House  of  Lords  (x)  shows  that  it  works  in  an  arbitraiy 
and  uncertain  manner  when  combined  with  the  statutory 
limitation  of  liability  (x). 

The  rule  as  to  division  of  loss  is  probably  connected  with  Division  of 
the  law  limiting  shipowners'  liability.     Throughout  the  Hmi^on  of 
medisBval  codes  the  object  of  the  rule  appears  to  have  been  liability. 
to  mitigate  the  disaster  to  an  innocent  sufferer  by  distri- 
buting the  loss  by  collision  between  the  two  ships.     The 
object  of  the  statutory  limitation  of  liability  of  modern  days 
is  avowedly  the  same. 

By  17  &  18  Vict.  c.  104,  s.  298,  where  both  ships  in-  Merchant 
fringed  the  statutory  steering  rule,  the  Admiralty  rule  as  issJf "^ 
to  division  of  loss  was  in  effect  repealed.  Where  one  of 
the  ships,  A.,  infringed  the  statutory  rule,  and  the  other, 
B.,  was  in  fault  in  some  other  respect  {e.g.^  look-out),  A. 
could  recover  nothing,  while  B.  recovered  half  his  loss. 
If  both  ships  were  in  fault  cargo  owners  could  recover  half 
their  loss  in  all  cases.  This  imsatisf  actory  state  of  the  law 
was  put  an  end  to  by  25  &  26  Vict.  c.  63  (y). 

Before  the  passing  of  the  Judicature  Act  the  rule  as  to  Judicature 
division  of  loss  had  no  application  except  in  the  Court  of  '^°** 
Admiralty.  Elsewhere  the  rule  that  a  person  cannot  re- 
cover damages  for  loss  caused  wholly  or  in  part  by  his 
own  negligence  was  applied  in  collision  as  in  all  other 
cases.  The  Judicature  Act  (36  &  37  Vict.  c.  66),  s.  25, 
Bub-s.  9,  enacts  as  follows : — 

In  any  cause  or  proceeding  for  damages  arising  out  of  a 
collision  between  two  ships,  if  both  ships  shall  be  found  to 

(9)  Beeper  Lord  Blackburn,  ib,;  {x)  The  VoorwaarU  and  The  Khe- 

The  Milan,  Lush.  388 ;  hutaeelTie  dive,  infra,  p.  140. 

Bemina,    12  P.   1>.   68  ;    13  App.  {y)  See  further  as  to  this,  eupra. 

Gas.  1.  p.  4U. 
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have  been  in  fault,  the  rules  hitherto  in  force  in  the  Court  of 
Admiralty,  so  far  as  thej  have  been  at  variance  with  the  rules 
in  force  in  the  Courts  of  common  law,  shall  prevail  (z). 


The  law,  therefore,  as  to  the  incidence  of  loss  where  both 
ships  are  in  fault,  is  now  the  same  in  all  the  Courts  (a). 
Colonial  law.  The  rule  of  equal  division  of  loss  prevails  in  some,  but 
not  in  all,  the  colonies  and  dependencies  of  Great  Britain. 
In  Canada,  by  a  recent  statute  (J)  it  applies  in  the  com- 
mon law,  as  well  as  Admiralty,  Courts.  In  Santa  Lucia 
it  applies  where  the  cause  of  collision  is  unknown,  where 
both  ships  are  in  fault,  and  also  in  the  case  of  inscrutable 
fault  (c). 

The  rule  of  division  of  loss  applies  to  all  collisions, 
whatever  the  nationality  of  the  ships,  and  wherever  the 
collision  occurs.     Thus  it  has  been  applied  where  both  the 


It  applies  to 
all  coilisions, 
whatever  the 
natioxiality  of 

wherever  the    ships  were  British  {d) ;  both  foreign  (e) ;  one  British  and 

collision 

oooors. 


one  foreign  (/) ;  where  the  collision  was  in  British  waters  {d) ; 


{z^  The  marginal  note  to  this 
section  is  **  Damages  by  collision 
at  sea."  The  words  *'at  sea"  do 
not  restrict  the  operation  of  the 
Act.  Sutton  y.  Sutton,  22  Ch.  D. 
611. 

(a)  At  the  i>a88ing  of  the  Judi- 
cature Acts  the  Admiralty  rule 
narrowly  escaped  abolition.  In  the 
origrinal  draft  of  the  Act  it  was 
provided  that  the  oonmion  law  rule 
should  prevail ;  but  in  thepassage 
of  the  bill  through  the  Blouse  of 
Commons  the  Admiralty  rule  was 
reinstated,  and  ultimately  made 
the  law  of  the  land.  The  reasons 
for  preferring  the  Admiralty  to  the 
common  law  rule  are  not  apparent. 
It  appears  to  have  been  thought 
that  the  former  was  more  in  accord 
with  the  law  of  foreign  countries. 
See  Hansard's  Pari.  Debates,  3rd 
ser.  vol.  216,  pp.  1800,  1801.  A 
short  summary  of  foreign  laws 
upon  the  point  is  appended  to  this 
chapter.    It  will  be  seen  that  they 


are  widely  divergent. 

(b)  43  Vict.  o.  29,  s.  8  (Canada). 

(e)  CivilCodeofSt.  Lucia  (1876), 
Art.  2360.  "  If  the  cause  of  oolli- 
sion  be  unknown,  or  it  be  impossible 
to  determine  by  whose  fault  it  was 
caused,  or  if  both  ships  are  in  fault, 
the  damages  are  borne  in  equal  por- 
tions by  both  ships.'* 

{d)  Tke  £.  L,  Alston,  8  P.  D.  6 ; 
The  Margaret,  9  P.  D.  47  ;  Th$  Vera 
Cruz,  9  P.  D.  88,  96. 

(e)  The  North  American  and  The 
Teela  Carmen,  Swab.  358;  Lush. 
79 ;  Chartered  Mercantile  Bank  of 
India,  ^e.  v.  Netherlands  India  Steam 
Navigation  Co.,  10  Q.  B.  D.  621  ; 
The  Waehington,  6  Jur.  1067 ;  The 
Monarch,  1  W.  Rob.  21. 

(/)  The  Voortcaarta  and  The  Khs- 
dive,  7  App.  Cas.  796 ;  Chapman  v. 
Itoyal  Netherlands,  ^e,  Co.,  4  P.  D. 
167;  The  ItonasLadTheAva,2Asp. 
Mar.  Law  Cas.  182 ;  The  Vera  Cruz, 
9  P.  D.  88 ;  The  SeHngapatam,  3  W. 
Bob.  88.  y  ^      » 
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in  foreign  waters  {g) ;  and  on  the  high  seas  (A).  And,  as 
stated  above,  it  applies  whether  the  action  is  in  Admiralty 
or  in  a  Court  not  having  Admiralty  jurisdiction  (*). 
Whether  the  rule  is  lex  loci  or  lex  fofi  does  not  appear 
to  have  been  decided.  No  question  has  been  raised  in  any 
case  as  to  its  universal  application.  In  the  Court  of  Admi- 
ralty it  was  administered  as  part  of  the  law  maritime; 
though,  as  appears  above,  it  is  doubtful  whether  it  ever 
formed  part  of  any  general  system  of  maritime  law. 

As  has  been  already  stated  the  law  apportions  the  loss  The  loss  is 
where  both  ships  are  in  fault  by  obliging  each  wrong-doer  fn^uai*^^ 
to  pay  half  the  loss  of  the  other.     Thus,  if  the  loss  on  ship  shares,  what- 
A.  is  1,000/.  and  that  on  B.  is  2,000/.,  A.  can  recover  500/.  degree  of 
against  B.,  and  B.  can  recover  1,000/.  against  A.    The  fault  in  each 
Courts  make  no  attempt  to  administer  distributive  justice 
by  apportioning  the  loss  according  to  the  degree  of  fault 
of  which  each  ship  is  guilty  {k).     "  Until  thq  case  of  Hay 
V.  Le  Neve  .  .  .  there  was  a  question  in  the  Admiralty 
Court  whether  you  were  not  to  apportion  it  (the  loss) 
according  to  the  degree  in  which  they  (the  two  ships)  were 
to  blame.     But  now  it  is,  I  think,  quite  settled,  and  there 
is  no  dispute  about  it,  that  the  rule  of  the  Admiralty  is, 
that  if  there  is  blame  causing  the  accident  on  both  sides 

(ff)  Kay  V.  Le  Ifwe,  2  Shaw's  (k)  Trew  o.  Peirce,  The  Mary  of 

(8c.)  App.  Cas.  396.  Poole  and  The  Mary  of  Weymouth, 

{h)  The  Mona  and   The  Ava,  2  Ad.  Ot.  7th  July,  1692,  ififra,  p. 

Asp.  Mar.  Law  Cas.  182.    In  The  146  ;   The  Petersjteld  &nd  The  Judith 

Monarch,  1  W.  Bob.  21,  the  colli-  Randolph  (1789),  cited  in  the  next 

Bion  was  "  at  sea;  "  in  The  Wash'  case  ;   Hay  v.  Ze  Neve,  2  Shaw's 

M^toM,  5  Jut.  1067,  off  Berry  Head;  (Sc.)  App.  Gas.  395,  and  see  the 

in  The  Serinyapatam,  3  W.  Kob.  38,  oases  mentioned  below,   pp.   146, 

off  Beachy  Head.  eeq, ;    per   Lord    Blackburn,    The 

(t)  It  was  recentlj  held  by  the  Khedive  and  The  Fborwaarte,  7  App, 

Qneen*8  Bench  Diyision  to  be  ap-  Cas.  796,  808 ;  The  Maryaret,  9  F. 

plicable  in  the  case  of  a  collision  D.  47,  61 ;  The  Meteor,  Ix.  liep,  9 

between  Singapore  and  Sourabaya  Eq.   667.     The  dictum   of   Lord 

between  two  ships   belonging  to  Campbell  in  The  Friends,  4  Moo.  P. 

the  same  owners,  British  subjects,  C.  C.  314,  322,  to  the  effect  that 

but  registered  under  a  foreign  flag :  the  loss  may  be  apportioned  aocord- 

Chariered  Mercantile  Bank  of  India,  ing  to  the  degree  of  fault  in  each 

^.  Y.  Netherlanda  India  Steam  Navi'  ship,  is  without  authority. 
yatum  Co.,  10  Q.  B.  D.  621. 
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they  are  to  divide  the  loss  equally,  just  as  the  rule  of  law 
is,  that  if  there  is  blame  causing  the  accident  on  both  sides, 
however  small  that  blame  may  be  on  one  side,  the  loss  lies 
where  it  faUs"  (1). 
Prinoiple  of         The  principle  of  the  rule  is  said  to  be  equality  of  parti- 
oumBtanoeB  '  cipation  in  a  loss  arising  from  a  common  fault  (w).     To 
that  bring:  it    luring  the  rule  into  operation,  both  ships  must  be  guilty  of 
tion.  negligence  contributing  to  the  loss  (n).     But  the  common 

fault,  or  rather  the  acts  of  negligence  committed  by  the 
•    ships  respectively,  need  not,  it  seems,  be  both  faults  contri- 
buting to  the  collision.     Thus  a  schooner  at  anchor,  whose 
sole  fault  consisted  in  having  her  anchor  suspended  from 
her  hawse  in  a  position  likely  to  do  damage  if  a  collision 
occurred,  was  held  liable  for  half  the  loss  suffered  by  the 
other  vessel,  a  dumb  barge,  that  negligently  went  foul  of 
the  schooner,  and  was  pierced  and  sunk  by  the  schooner's 
anchor  (o).     The  rule  has  also  been  applied  in  the  case  of 
a  collision  between  a  ship  being  laimched  and  another 
under  way,  where  the  fault  in  the  former  was  committed 
by  the  people  ashore  in  starting  her  on  the  ways  at  an 
improper  moment  (p). 
Doee  the  rule       Whether  the  rule  applies  where  the  two  ships  are  both 
^ere^eTwo  ^  fault  for  the  collision,  but  the  collision  is  not  between 
Bbips  are  in      themselves,  is  not  dear.     Whether,  for  example,  in  the 
case  of  a  collision  between  ships  A.  and  B.  by  the  fault  of 
one  or  both  of  them,  and  of  a  third  ship,  C,  A.  or  B.  could 

(/)  Per  Lord  Blackburn,  Cayzer  difBonlty  of  determining  what  part 

Y.  Carron  Co.^  9  Apn.  Gas.  873,  881.  of  the  loss  on  each  ship  was  caused 

(m)  See  per  Lord  Stowell  in  Ths  hj  the  fault  of  the  other.    In  some 

Woodrop  Simtf  aupruy  p.  125;  per  foreign  countries  the  loss  is  divided 

Lord  Sdbome,  0.,  in  Ths  Voor^  according  to  the  degree  of  fault  in 

waarts  and  The  Khedive ^  7  App.  each  ship ;  see  below,  p.  159. 

Gas.  795,  801 ;  see  also  The  lima,  (n)  The  Franklund,  L.  R.,  4  P. 

4  Jut.  N.   S.    147;    The  Aurora,  C.  529,633;  The  Eona  tjid  The  Ava^ 

Lush.  327  ;    I%e  Seringapatam,   5  2  Asp.  Mar.  Law  Gas.  182 ;  Cayzer 

Not.  of  Gas.  66  ;  The  Celt,  3  Hag.  y.  Carron  Co.,  The  Margaret,  9  App. 

328 ;    and  per  Lopes,   L.  J.,   The  Gas.  873. 

Bemina,   12  P.  D.  58,  96.      See,  (o)  The  Margaret,  6  P.  D.  76 ; 

however,     Trew    c.    Peiree,    infra,  cp.  The  Scotia,  63  L.  T.  N.  S.  324. 

p.  146,  where  a  different  reason  is  (p)  The  United  States,  12  L.  T. 

given  for  the  rule,  namely,  the  N.  S.  33. 
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recover  half  her  loss  from  C,  has  not  been  decided  {q).  In 
America  the  rule  was  applied  where  the  collision  occurred 
between  a  ship  at  anchor  and  another  in  tow  by  the  fault 
of  the  tug  and  the  ship  at  anchor  (r). 

In  The  Digby  Grand  {s)^  a  tug,  A.,  towing  a  yessel,  B., 
was  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
which,  being  ahead  of  A.,  was  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  negligence  of  tug  C.  in 
having  too  long  a  scope  of  tow-line  out,  and  also  by  the 
negligence  of  tug  A.  in  not  keeping  clear  of  the  tow-line. 
The  rule  of  equal  division  of  damages  appears  to  have 
been  applied  ;  but  no  question  upon  this  point  was  raised. 

In  a  Canadian  case  {t)  the  rule  was  applied  where  the 
damage  was  by  an  anchor  without  collision. 

In  The  Celt  an  attempt  was  made  to  apply  the  rule 
where  the  fault  of  one  ship  was  in  no  way  a  cause  of  the 
collision,  and  consisted  in  not  standing  by  to  assist  the 
other.  It  is  needless  to  add,  the  attempt  was  unsuc- 
cessful (t«). 

The  rule  has  been  extended  in  America  to  cases  where 
two  ships,  as  a  tug  and  her  tow,  are  both  in  fault  for  a 
collision  with  a  third,  which  is  free  from  fault.  The 
judgment  in  such  a  case  goes,  not  against  each  ship  for 
the  whole  of  the  damages,  but  against  each  ship  for  half 
the  damages,  with  a  remedy  over  against  each  ship  in  case 
the  other  fails  to  pay  the  amount  in  which  she  is  con- 
demned {x). 

The  application  of  the  rule  produces  singular  results  Applioation 
where  one  or  both  ships  limit  their  liability  under  the  ^ij^e"^^ 
Merchant  Shipping  Acts.     The  subject  has  been  very  ijabilitjr  is 
fully  discussed    in    the  Admiralty  and  Appeal  Courts 

(q)  As  m  The  Energtfy  L.  R.  3  U)  The  McCaUum  v.  The  Odette, 

A.  &  E.  48 ;  and  see  The  Avon  and  7  Duval  (Canada),  36. 

The  Thomas  Joliffe,  infra,  p.  144.  {«)  3  Hag.  321. 

(r)  The  James  Gray  and  The  John  (x)  The  Sterling  and  The  Equator^ 

Fraser,  21  How.  184.  16  Otto,  647;  following  TAtf-4/a^ma 

(«)  Ad.  Ct.  30th  Ap.  1884.  and  The  Gatneeoch,  2  Otto,  695. 
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and  by  the  House  of  Lords.   The  case  which  finally  settles 
the  law  on  the  subject  is  Stoomvaart  Maatachappy  Neder- 
land  V.  Peninsular  and  Ch^ntal  Steam  Navigation  Company^ 
The  Vooncaarts  and  The  Khedive  (y). 
The  Voor-  Two  ships,  The  Vooncaarts  and  The  Khedive,  having  been 

The  Khedive.  ^  colKsion,  the  owners  of  The  Vooncaarts  brought  an 
action  in  rem  in  the  Admiralty  Division  against  the  owners 
of  The  Khedive^  who  counter-claimed  for  the  amount  of  the 
loss  suffered  by  their  own  ship  (2).  Both  ships  were  held 
in  fault  for  the  collision.  The  owners  of  The  KJiedive 
brought  an  action  in  the  Admiralty  Division  to  limit  their 
liability,  and  paid  the  amount  of  their  statutory  liability 
into  Court.  The  damage  to  The  Vooncaarts  was  greater 
than  that  to  The  Khedive,  and  the  fund  in  Court  was  not 
sufficient  to  satisfy  all  the  claims  for  which  the  owners  of 
The  Khedive  were  answerable.  It  was  held  by  the  House 
of  Lords  (Lords  Selbome  and  Blackburn,  Lord  Bramwell 
doubting),  overruling  a  previous  decision  of  the  Court  of 
Appeal  (a),  that  the  owners  of  The  Vooi^aarts  were  en- 
titled to  prove  against  the  fund  in  Court  for  a  moiety  of 
their  loss,  less  a  moiety  of  the  loss  of  The  Khedive,  and  to 
be  paid  out  of  the  fund  in  respect  of  the  balance  pari 
passu  with  the  other  claimants.  By  the  decision  of  the 
Court  of  Appeal  above  referred  to  {a),  it  had  been  held 
that  the  ship  proving  against  the  fund  in  Court  was 
entitled  to  prove  for  half  her  loss,  without  deducting  any- 
thing in  respect  of  her  liability  to  the  other  ship. 

The  question  to  be  decided  was  whether  in  such  cases 
there  are  two  liabilities  in  damages,  one  on  the  part  of 
each  shipowner  to  the  other  shipowner  for  half  the  loss  of 
the  latter,  or  only  one  liability,  namely,  a  liability  on  the 

(y)  7  App.  Gas.  795.  {a)  Chapman  t.  Sm/oI  Netherlanda 

(z)  Stootnvaart  Maatsehappy  Ne-       Steam  Navigation  Co.,  4  P.  D.  157. 

derland  y.  Fenimular  and  Oriental      Adecifdon  of  Baggallay  and  Cotton, 

Steam  Navigation  Co,,  7  App.  Gas.      L. JJ.  (Brett,  L.  J.,  dlBsenting-),  re- 

795.  verBmg*    the    decision   of    Jessel, 

M.  R.,  in  the  Court  below. 
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part  of  the  owner  of  the  ship  that  had  done  the  greater 
damage,  for  the  difference  between  half  the  loss  of  the 
one  ship  and  half  the  loss  of  the  other — ^in  the  words  of 
Lord  Selbome,  '^  a  moiety  of  the  excess  of  the  aggregate 
loss  beyond  the  point  of  equality."  It  was  held  that  the 
terms  in  which  the  rule  of  the  Admiralty  was  laid  down 
in  Tthe  Woodrop  Sims,  The  Lard  Melville,  The  Petm^sfield 
and  The  Jtidith  Randolph^  and  Hay  v.  Le  Neve,  showed 
that  in  substance  there  was  but  one  action  and  one  final 
judgment;  and  that  such  final  judgment  was  for  the 
balance  between  a  moiety  of  the  loss  of  the  one  and  a 
moiety  of  the  loss  of  the  other.  The  later  cases  of  The 
WashingUm  and  The  Catherine  (i),  The  Seringapatam  (c), 
and  The  Tecla  Carmen  (d),  were  cited  as  confirming  this 
view(^). 

Lord  Blackburn,  in  the  course  of  an  elaborate  discussion 
of  the  law  relating  to  the  subject,  lays  stress  upon  the 
provisions  of  63  Geo.  3,  c.  169,  and  17  &  18  Vict.  o.  104, 
B.  514,  as  to  the  distribution  by  the  Chanceiy  Courts  of 
the  sum  representing  the  amount  of  the  statutory  lia- 
bility. The  statute  requires  the  Court  "  generally  to  do 
what  may  appear  to  be  just "  in  the  suit.  Lord  Selbome 
thought  that  there  was  little,  if  any,  room  for  the  argu- 
ment from  abstract  justice  and  equity,  the  rule  as  to  the 
division  of  loss  being  itself  arbitrary ;  and  Lord  Bram- 
well  (in  an  opinion  which  was  written  by  him,  but  not 
delivered ;  see  7  App.  Cas.,  note,  pp.  826,  827)  points  out 
that  some  of  the  results  following  from  the  decision  of  the 
House  of  Lords  are  of  doubtful  equity  or  justice.  It  is 
further  pointed  out  by  Lord  Bramwell  (p.  827,  note),  that, 
by  the  decision  of  the  House  of  Lords,  the  owners  of  The 

(b)  6  Jur.  1067.  termB  for  the  balance  of  loes ;  Bee 

{e)  3  W.  Rob.  38,  44.  infra,  p.  146.    In  Holland  the  same 

(d)  Lnah.  79.  decision  was  arrived  at  in  a  case 

(e)  To  these  oases  maj  be  added  mentioned  in  Bynkershoek,  QuaBst. 
Bennen  c.  Htimble,  The  Hopewell  eLnd  Jur.  Priy.  1.  4,  o.  21.  See  also  The 
The  Prosperous,  Ad.  Gt.  9th  Ma^,  Sapphire,  18  Wall,  bl  \  The  Mani- 
1698,  where  the  sentence  was  in  tobaf  16  Davis,  U.  S.  97. 
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The  Toor-  Vooncaarfs  were  as  well  o£E  as  if  their  ship  were  blaane- 
The  Khedive,  kss  (/) ;  and  that  the  loss  to  the  owners  of  The  Khedive 
was  the  same  as  if  their  ship  were  alone  in  fault.  Thus, 
where  both  ships  are  in  fault,  and  one  limits  her  liability 
under  25  &  26  Vict.  e.  63,  s.  54,  her  owners,  inasmuch  as 
they  lose  the  right  to  reoover  damages  against  the  other 
ship,  are  indirectly  answerable  in  damages  to  a  greater 
amount  than  the  statutory  limit. 

The  e£Pect  of  this  decision  will  be  best  seen  by  an  illus- 
tration. Let  the  loss  on  ship  A.  be  10,000/.,  the  loss  on 
ship  B.  20,000/.,  the  loss  on  cargo  on  board  B.  40,000/., 
and  the  statutory  liability  of  A.  24,000/.  According  to 
the  (overruled)  decision  of  the  Court  of  Appeal  the  owners 
of  B.  would  ultimately,  and  after  payment  of  the  amount 
of  their  liability  to  A.,  recover  3,000/. ;  that  is  to  say,  a 
proportionate  part  (one-third,  or  8,000/.)  of  the  24,000/., 
less  6,000/.,  half  the  loss  of  A.  (g).  According  to  the 
decision  of  the  House  of  Lords  the  owners  of  B.  recover 
4,000/. ;  that  is  to  say,  four-fifths  of  half  the  difference 
between  the  loss  on  B.  and  the  loss  on  A.  (h).  Again,  in 
the  one  case  the  collision  would  cost  the  owners  of  A.,  in 
loss  to  their  own  ship  and  damages  payable  to  the  other 
ship,  29,000/.  (t);  that  is  to  say,  the  amount  of  their  statu- 
tory liability  in  addition  to  half  the  loss  on  their  own 
ship  ;  in  the  other,  34,000/.  (A:),  that  is  to  say,  the  amount 
of  their  statutory  liability  in  addition  to  the  whole  of  the 
loss  on  their  own  ship.  Again,  in  the  one  case  the  owners 
of  cargo  on  board  B.  would  recover  16,000/.  (/) ;  in  the 
other  20,000/.  (m).  Lastly,  the  other  circumstances  being 
the  same,  if  A.  were  not  damaged  at  all,  according  to  the 
decision  of  the  House  of  Lords,  the  owners  of  cargo  on 

(/)  7  App.  Gas.  p.  827,  note;  only   £24,000   being   reooverable. 

and  by  Baggallay,  L.  J.,  4  P.  D.  eaoh  claim  must  abate   by  one- 

170.  fifth. 

ff)  £8,000- £6,000=^3,000.  (i)  £24.000  + £6,000  »  £29,000. 


»! 


(h)  ^  of  i  (£20,000- £10,000)«  (k)  £24.000+ £10,000«£34,000. 

£4,000.    Half  the  whole  loss  on  B.  (/)   £24,000 -£8,000. 

and  her  cargo  being  £30,000,  and  {m)  £24, 000 -£4,000. 
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boaid  B.  would  reooyer  16,000/.  («) ;  whereas  if  A.  be 
damaged  to  the  extent  of  10,000/.,  we  have  seen  that  they 
recover  20,000/.  (o).  According  to  the  decision  of  the 
Court  of  Appeal  cargo-owners  would  recover  the  same 
sum  whether  A.  were  damaged  or  not.  Another  result  of 
the  decision  of  the  House  of  Lords  is  that,  where  the  loss 
on  each  ship  is  the  same,  and  each  ship  limits  her  liability, 
the  whole  of  the  sum  paid  into  Court  is  divisible  between 
the  owners  of  cargo  on  board  the  two  ships,  whilst  the 
shipowners  get  nothing.  According  to  the  decision  of  the 
Court  of  Appeal,  the  sum  is  divided  rateably  between 
shipowners  and  cargo-owners.  On  the  whole,  therefore, 
the  decision  of  the  House  of  Lords  strongly  favours  cargo- 
owners  at  the  expense  of  the  shipowners. 

It  foUows  from  the  above  decision  that  where  both  ships  Right  of  in- 
are  to  blame  there  arise,  not  cross  liabilities,  but  a  single  rSmdnffdown 
liability  for  a  balance  upon  the  owners  of  the  ship  that  has  clause, 
sustained  the  smaller  damage ;  and  theref oi*e  the  shipowners 
to  whom  the  balance  is  payable  are  not  entitled,  whether 
on  behalf  of  themselves  or  of  their  underwriters  on  ship,  to 
recover  against  underwriters  who  have  agreed  to  indemnify 
them  against  "  loss  or  damage  to  any  other  vessel,"  they 
being  under  no  liability  in  respect  of  such  loss  or  damage  (p) . 

Where  two  ships,  A.  and  B.,  are  both  in  fault  for  a  Division  of 
collision,  and  the  fault  of  B.  is  entirely  that  of  the  com-  ItTpl^iT  *''''* 
pulfiory  pilot  (q)  in  charge  of  her,  the  owners  of  B.  will  charge  of  a 
recover  half  their  loss  against  A.,  whilst  the  owners  of  A.  ^uot.     ^ 
can  recover  nothing.     Her  owners  are  not  liable  at  law, 
and  no  damcige  lien  attaches  to  the  ship.     But  the  fault  of 
the  pilot  affects  the  owners  of  B.,  and  the  owners  of  cargo 
on  board  her,  to  this  extent :    it  brings  into  operation 
the  rule  as  to  division  of  loss,  and  prevents  them  from 


(n)  £24,000- jBSyOOO.  Steamship  Co,,  24  Q.  B.  D.  32  ;  on 

(o)   £24,000 -£4,000.  appeal,  t^u^.  663. 
Ip)  The  Lond<m  Steamship  Aswur^  {a)  See  below,  p.  227,  as  to  oom- 

emce  Assoeiaiion  v.   The  Grampian  piusorj  pilotage. 
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recovering  more  than  half  their  loss  (r).  Moreover,  though 
successful  upon  their  defence  of  **  compulsory  pilot,"  they 
will  obtain  no  costs  («).  In  the  case  last  mentioned  the 
owners  of  the  ship  in  chaise  of  the  compulsory  pilot  are 
entitled  to  judgment  for  half  their  loss,  without  deducting 
anything  on  account  of  the  loss  of  the  other  ship.  The 
principle  of  the  decision  in  The  Khedive  {t)  does  not  apply 
in  such  a  case. 
Th^  Sector.  The  casc  of  The  Hector  (w),  iu  which  these  points  were 

decided,  was  as  follows : — A  collision  occurred  between 
The  Augustus  and  The  Sectary  caused  by  the  fault  of  the 
crew  of  The  Augustus  and  the  fault  of  the  compulsory 
pilot  of  The  Hector.  The  rule  as  to  division  of  loss  was 
applied.  The  loss  of  The  Augustus  was  3,000/. ;  that  of 
The  Hector  8,000/.  It  was  contended  that  the  owners  of 
The  Hector  could  recover  only  2,600/.  (t.«.,  half  her  loss, 
namely,  4,000/.  less  1,500/.,  half  the  loss  of  The  Augustus) ; 
that  this  resulted  from  the  decision  in  the  case  of  The 
Khedive  (r),  considered  with  reference  to  17  &  18  Vict, 
c.  104,  s.  388.  The  Court  of  Appeal  declined  to  apply  the 
principle  of  the  decision  in  The  Kfiedive,  a  case  where 
the  owners  of  both  ships  were  liable,  to  the  case  before 
them,  in  which  the  owners  of  one  ship  were  not  liable 
at  all  (x). 

An  agreement  between  the  shipowners  that  both  ships, 
A.  and  B.,  were  in  fault,  does  not  prevent  the  owner  of 
cargo  on  board  B.,  in  an  action  by  the  owner  of  A.  to 


(r)  Ths  Eeetor,  8  P.  D.  218 ;  TTis  Co,,  7  App.  Caa.  796. 

J)emetriu8y  L.  B.  3  A.  &  E.  623.  (x)  The  diotom  of  Brett,  L.  J.,  in 

The  owners  of  cargo  on  board  B.  Chaptnan  v.  Soyal  Netherlandt  Steam 

are  in  the  same  case:  The  Milan,  iVari^a^umC'o.,4P.D.167,184,tothe 

Lush.  388  ;  but  see  The  Beminay  12  effect  that  the  phrase  "  answerable 

P.  D.  36,  68.  in  damages  "  in  sect.  64  of  26  &  26 

(«)  The  Rxgborge  Minde,  8  P.  D.  Vict.  c.  63,  is  applicable  to  the  last 

132.  stage  of  the  litigation  between  iho 

(0  7  App.  Gas.  796.  ships,  that  is.  to  half  the  difference 

{u)  8  P.  D.  218.  between  the  losses  on  the  two  ships 

(r)  Sioomvaart  Maatachappy  Ne-  respeotivelj,  cannot,  after  this  de« 

derland  y,  P,  %  0.  Steam  Navigation  cision,  be  supported. 
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lixoit  his  liability,  from  asserting  that  A.  was  alone  in 
fault ;  and  he  is  entitled  to  an  issue  upon  that  question  (j/). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Colliaion 
fault  was  recently  held  by  the  Court  of  Appeal  to  apply  of  i;^^tae^ 
^wtere  a  cargo  owner  was  suing  the  shipowner  for  loss  ^.'^??^' . 
incurred  in  a  collision  between  the   carrying  ship   and  owners  of 
another  ship  belonging  to  the  same  owners,  caused  by  the  <^*'^- 
fault   of  both  ships  (s).      The  shipowner  was  protected 
from  liability  for  the  negligence  of  those  in  charge  of  the 
carrying  ship  by  the  terms  of  the  bill  of  lading.     It  was 
held  that  he  was  nevertheless  liable  in  tort  (a)  for  the 
negligence  of  those  on  board  the  other  ship;   but  his 
liability  was  for  half  only  of  the  loss ;  in  respect  of  the 
other  half  of  the  loss,  it  was  held  that  he  was  relieved  by 
the  hill  of  lading. 

It  follows  from  the  above  considerations  that  the  rule  The  rule  grives 
as  to  division  of  loss  is  not  merely  a  restriction  upon  the  ^^^^  ^^      ^ 
eomnion  law  doctrine  of  contributory  negligence.     It  not  abri^es  a 
only  gives  a  remedy  where  by  the  common  law  there  is 
none,  but  it  also  abridges  a  right  which  f  onnerly  existed 
at  law,  but  now  does  not.     When  both  ships  were  in  fault 
the  innocent  owner  of  cargo  on  board  either  ship  could 
formerly  have  recovered  at  law  the  whole   of  his  loss 
ag'ainst  the  owners  of  either  ship.     In  Admiralty  it  was  Cargo  owner 
held  that  he  could  recover  no  more  than  half  his  loss  ^/h«SfWs 
against  the  owner  of  the  other  ship  {b) ;   and  since  the  loss  in  tort. 
Judicature  Acts  the  rule  is  now  the  same  at  law.    In  an 
action  framed  upon  the  contract  of  carriage,  the  rule  as  to 
division  of  loss  has  no  application.     In  such  an  action  the 
cargo  owner  can,  subject  to  the  terms  of  the  bill  of  lading, 
recover  full  damages  upon  the  contract  of  carriage  (c). 

{p)  The  Kara,  13  P.  D.  24.  also  in  Canada:   The  Eliza  Keith 

(z)  Chartered  Mercantile  Bank  of  and  The  Langthaio,    3   Quebec  L. 

India   v.    Netherlands  India  Steam  R.  143.     Qu.,  whether  these  oases 

navigation  Co.,  10  Q.  B.  D.  621.  are  affected    by   The  Bernina,   12 

in)  Cf.  HauH  V.   CuUifordy  4  C.  P.  D.  68;  13  App.  Cas.  1.     See 

P.  I).  182.  iwLordEsher,M.R.,  12  P.  D.  83. 

{6)  The  MUan,   Lush.  388.    So  (e)  The  Bmhire,  Ad.  Div.,  24th 
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The  rule 
applies  where 
a  ship  is 
**  deemed  to 
be  in  fault." 

Not  in  case  of 
joint  tort- 
feasors. 

Nor  under 
Lord  Camp- 
beU'B  Act. 


Whether  the 
rule  applies 
where  each 
ship  is  negli- 
gent, but  one 
might  with 
onOnary  care 
have  avoided 
the  oolliaion. 


The  Hector  {ubi  supra)  also  shows  that  the  innooent  owner 
of  a  ship  injured  by  fault  on  the  part  of  her  compulsory 
pilot,  and  also  on  the  part  of  those  on  board  the  other  ship, 
is,  by  the  rule  of  division  of  loss,  deprived  of  the  right 
which,  it  seems  {d)y  he  formerly  had,  of  recovering  full 
damages  against  the  owners  of  the  other  ship. 

The  rule  of  division  of  loss  applies  where  one  of  the 
ships  is  guilty  of  negligence  in  fact,  and  the  other  is 
"deemed  to  be"  in  fault  for  infringement  of  the  Regu- 
lations (e).  So  it  would  apply  where  both  ships  were  held 
in  fault  under  the  statute.  It  does  not  apply  where  two 
ships  are  to  blame  for  a  collision  with  a  third ;  in  such  a 
case  the  decree  is  against  both  for  the  whole  loss  (ee). 

Nor  does  it  apply  to  actions  under  Lord  Campbell's 
Act,  consequently  the  plaintiff  in  such  an  action  wiU 
recover  full  dameiges.  The  High  Court  of  Admiralty 
had  no  jurisdiction  to  entertain  these  actions,  and  the 
Judicature  Act,  1873,  s.  25,  sub-sect.  9,  did  not  apply  the 
rule  of  division  of  loss  to  them  (/). 

It  has  been  doubted  whether  the  doctrine  of  the  well- 
known  case  Davies  v.  Mann  applies  at  all  in  Admiralty ; 
whether  in  the  case  of  a  collision  between  ships  a  ship 
guilty  of  negligence  such  as  that  of  the  donkey-owner  in 
Davies  v.  Mann  could  recover  more  than  half  her  loss.  It 
was  assumed  in  a  case  in  Ireland  (g)  that  in  such  a  case 


March,  1885  ;  the  diotam  of 
Brett,  M.  R.  (10  Q.  B.  D.  638), 
applies  to  actions  in  tort.  As  to 
the  law  in  America  on  this  x>oint, 
see  p.  286,  infra, 

{d)  Qu.,  whether  the  fault  of  the 
pilot  is  contributory  negligence 
affecting  the  shipowner?  see 
Spaight  v.  Tedccutle^  6  App.  Gas. 
217,  mfrtty  p.  241;  The  Energy,  L.R. 
2  A.  &  E.  48 :  Dudman  v.  Dublin, 
ie,  Board,  Ir.  Rep.  7  C.  L.  518. 

(e)  The  Voorwaartt  and  The  Khe- 
dive, 7  App.  Gas.  795;  Chartered 
Mercantile  Bank  of  India^  ^c.  y. 
Netherlande  India  Steam  Navigation 
Co,,  10  Q.  B.  D.  521 ;  The  Hoehung 
and  The  Lapwing,  7  App.  Gas.  512  ; 


The  Vera  Cruz  (No.  1),  9  P.  D.  88 
(revd.  on  another  point,  9  P.  D.  96) . 

(ee)  The  Avon  and  The  Thomas 
Joliffe,  L.  R.  1891,  P.  7. 

(/)  The  Bernina  (No.  2),  II  P. 
D.  31 ;  12  P.  D.  68 ;  H.  L.  nom. 
MilU  V.  Armstrong,  13  App.  Gas.  I. 
In  The  Vera  Cruz  (No.  1),  9  P.  D. 
88,  Butt,  J.,  applied  the  rule  in 
such  an  action  where  the  proceed- 
ings were  in  rem.  This  part  of  hia 
judgment  was  rendered  inoperative 
by  the  Gourt  of  Appeal  holding^ 
that  there  was  no  jurisdiction  in 
rem  under  Lord  Gampbell's  Act 
(9  P.  D.  96). 

ig)  The  Meteor,  Ir.  Rep.  9  Eq. 
667.     In  The  Vera  Cruz  (No.  1),  9 
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Davies  v.  Mann  has  no  application;  and  that  where  a 
vessel  is  negligent  she  mil  be  liable  for  half  the  loss, 
though  the  other  might  with  ordinary  care  have  avoided 
the  collision.  But  there  seems  no  ground  for  maMng  a 
distinction  between  law  and  Admiralty  as  to  the  legal 
consequence  of  a  particular  act  of  negligence.  The  loss 
will  be  divided  only  where  each  ship  is  guilty  of  negligence 
contributing  to  the  collision  {h). 

Note  I. 

History  of  the  Rule  as  to  Division  of  Loss  in  English  Law. 

The  history  of  the  rule  as  to  division  of  loss  in  the  English 
Admiralty  during  the  last  two  centuries  (1677 — 1890)  is  as 
follows  (t) : — ^The  earliest  application  of  the  rule  during  that 
period  was  in  1677.  In  that  year  Sir  Bichard  Uoyd  con- 
demned the  owner  of  the  defendant  ship  in  half  the  loss  of 
the  plaintiJS  ship  and  of  repairs  rendered  necessary  by  the 
collision  (^).  No  reason  is  assigned  for  dividing  the  loss.  In 
1692  the  rule  was  applied  by  Sir  Charles  Hedges  (/)  as  be- 
tween two  ships  at  anchor  in  Eamsgate  Eoads.  The  decree 
states  that  the  colUsion  was  accidental  {casufortuito),  and  that 
therefore  (m)  the  loss  on  the  plaintiff  ship  and  cargo  (which 
was  totally  lost)  was  to  be  deemed  to  have  been  caused  by  the 

P.  D.  88,  Butt,  J.,  appears  to  have  ences  to  which  will  be  found  in 

been  of  opinion  that,  but  for  the  Table  of  Gasee,  ante. 

Admiraltj  rule,  the  plaintiff  oould  (k)  Harper  contra  Gravenor,  The 

have  reoovered  nothing.    See  fur-  Lamb  and  The  Adventure^  6th  July, 

ther,  on  this  subject,  ntprat  p.  18.  1677  ;  affirmed  by  the  Ddegates, 

{h)  The  Bona  and   The  Ava,  2  7th  Maj,  1678;  see  also  the  order 

Aro.  M.  L.  C.  182 ;  The  Frankland  made  by  the  Admiralty  Court,  11th 

and  Ths  Keetrel,  L.  R.  4  P.  G.  629.  Deo.  1679. 

(f)   The  foUowing  oases,  all  of  (/)  Sitting  for  the  judge  of  the 

which,  prior  to  Hay  y.  Le  Neve  Admiralty.     So  in  the  bst  case, 

(1824),  are  unreported,  are  taken  Sir  R.  Uoyd  sat  for  Sir  L.  Jenkins. 

from  Ihe  record  books  of  the  High  At  this  date,  and  for  many  years 

Court  of  Admiralty  and    of    the  after,  surrogates  were   appointed 

Court  of  Delegates,  the  Court  of  by  the  judge  to  sit  in  his  place, 

appeal  from  the  Admiralty.    The  (m)  ^^Ex  quo,  quod  sibi  constat, 

— ^"  of  records  from  about  1660  dielo  navi  eollitionefn  ex  Feiree  (i — 


downwards  is  very  complete.    For  tor  of  The  Mary  of  Weymouihy  the 

a  fur&er  statement  of  the  oases,  defendant  ship),  ^^fumtorMm  Miortfm 

see   Marsden's    Admiralty    Gases  etUp&etnegligentidptadamtinuaper' 

(Clowes  &  Sons,  London),  refer-  veniueJ*^ 

If.  L 


Digitized  by 


Google 


146 


THE  RULE  AS  TO  DIVI8T0H  OF  LOSS. 


Ths  John  and 
ThsMary 
Rose;  The 
Little  Betty 
and  The  Jonat 
(1696). 


The  Eopewell 
and  The  Fros- 
iMroiM(1698}. 


fault  of  the  master  and  crew  of  the  defendant  ship  (n).  In 
1695  the  rule  was  again  twice  applied  by  Sir  0.  Hedges.  In 
one  case  (o)  no  reason  is  assigned ;  in  the  other  (p)  it  was  ex- 
pressly found  that  the  loss  of  the  plaintiffs  {The  Little  Betty 
owners)  was  caused  by  the  fault  of  the  master  and  crew  of 
The  Jon<M,  the  ship  sued ;  therefore  (the  decree  continues), 
The  Jonas  owners  are  justly  liable  to  make  good  to  The  Little 
Betty  owners  a  certain  part  of  their  loss ;  but  since,  by  reason 
of  the  difficulties  of  proof,  it  was  impossible  to  determine 
the  amount  of  damage  caused  to  each  ship  by  the  other,  the 
judge,  following  the  universal  rule  of  the  maritime  law,  con- 
demned The  Jonas  owners  in  half  the  loss  of  The  Little  Betty 
owners.  It  will  be  observed  that  in  this  case  no  decree  was 
made  against  The  Little  Betty  owners ;  nor  was  it  found,  in 
terms,  that  their  ship  was  in  fault  {q). 

The  rule  was  next  applied  in  1698  by  Sir  0.  Hedges  in 
a  case  where  each  ship  suffered  injury,  and  each  claimed 
damages  against  the  other.  The  interlocutory  decree  was  to 
the  effect  that  the  damage  done  to  each  ship  ought  to  be 
borne  by  both  ships,  share  and  share  alike ;  viz.,  half  of  the 
damage  suffered  by  The  Hopewell  to  be  paid  by  the  owners 


(n)  Trew  o.  Peiree,  The  Mary  of 
Poole  and  The  Mary  of  JTeymouth, 
7th  July,  1792.  This  case  was 
appealed,  but  the  appeal  seems  to 
have  come  to  a  premature  oonclu- 
sion.  The  last  entry  in  the  As- 
signation Book,  dated  6th  Nov. 
1693,  is  as  follows :  Domini  adpeti' 
tiofiem  Miller  (the  appellant's  proc- 
tor) decreverunt  partes  appellatoa 
attaehiandos  fore.  The  vessel  sunk 
was  a  small  vessel  and  of  no  great 
value. 

(o)  FantUy  o.  King^  The  John  and 
The  Mary  Rose,  4th  Feb.  1695. 

{p)  Beckham  c.  Chapman^  The 
lAttle  Betty  and  The  Jonas^  20th 
Jan.  1695. 

(q)  The  judgment  in  this  case 
was  by  way  of  interlocutory  decree ; 
no  sentence  was  porrected  or  read. 
The  following  is  an  extract  from 
the  Act  on  the  file.  The  decree 
states  that  The  Little  Betty  and  her 
cargo  were  sunk  and  lost — **ex 
pnefati  Jacob!  Chapman  magistri 
navis  The  Jonas  of  TFhitby  et  nan* 


tarom  suorum  culp&  et  negligentiA, 
diotamqne  snbmersionem  eisdeiii 
merito  imputari  de  jure  debere; 
ideoque  pnefatos  Henrionm  linds- 
kill  et  socios,  proprietarios  ejusdem 
navis  The  Jonas  of  Whitby,  ad  oer- 
tam  damni  partem  luendum  et 
exsolvendum  condemnandos  fore 
de  jure  debere  (Judex)  pronnncia<- 
vit.  Cum  autem,  ob  inoertitudi- 
nem  ex  varietate  et  oontrarietate 
depositionum  testium  hindnde  ex- 
aminatorum  proveniente,  oerta  pan 
damni,  quota  est  quam  altera  para 
alteri  dedit,  liquidari  hand  possit, 
JDominus  Judex  antedictus,  dispo- 
sitionem  juris  maritimi  apudomnee 
reoeptissimi  sequens,  pnefatum 
Henrioum  Lindskill  et  socios  .  .  . 
unam  medietatem  damni  in  h&o 
parte  sustenti  Jacobo  Beckham  et 
Booiis  .  .  .  solvere  debere  pronun- 
oiavit."  And  the  decree,  after 
reciting  that  the  whole  of  the  loss 
on  The  Betty  and  her  cargo  was 
453/.  16«.,  condemned  the  defen- 
dants in  one-half— viz.  226/.  ISs. 
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of  The  Prosperous  J  and  half  of  the  loss  of  7'he  Prosperous  to 
be  paid  by  the  owners  of  The  HopewelL  So  much  as  is  here 
quoted  of  the  registrar's  minute  is  in  English;  the  words 
appear  to  have  been  taken  down  as  they  fell  from  the  judge. 
No  reason  is  given  for  the  application  of  the  rule  (r).  Upon 
a  subsequent  day  {s)  the  judge  found  that  the  damage  to  The 
Prosperous  amounted  to  250/.,  and  that  to  The  Hopewell  to 
60/.,  and  he  condemned  The  Hopewell  owners  in  the  difference 
between  the  halves  of  these  sums,  namely  95/. 

The  next  application  of  the  rule  was  in  1702  by  Dr.  The  Jeremiah 
Bramston,  sitting  as  surrogate  for  Sir  0.  Hedges  (/).  The  ^^^(1702). 
interlocutory  decree  finds  the  collision  to  have  been  caused 
by  the  fault  of  the  master  and  crew  of  the  defendant  ship, 
The  Providence,  and  the  rule  of  division  of  loss  is  stated  to 
have  been  applied  upon  the  same  groimds  as  in  Beckham 
c.  Chapman  {The  Little  Betty  and  The  Jonas,  supra). 

Again,  on  the  14th  of  June,  1706,  the  rule  was  applied  by  The  Adventure 
Dr.  Bramston  in  The  Adventure  and  The  Supply  (ti) ;  and  on  J^^^iyoe) 
the  23rd  of  October,  1706,  in  The  Blessing  and  The  WiUiam 
and  John  {x).  The  decrees  in  both  these  cases  are  in  almost 
exactly  the  same  terms  as  in  The  Jeremiah  and  The  Provi- 
dence, and  the  reasons  stated  for  the  application  of  the  rule 
are  the  same.  In  these  last  three  cases  the  plaintiff  ship  was 
sunk  with  her  cargo  and  totally  lost ;  the  defendant  does  not 
appear  to  have  suffered  any  loss,  or,  at  least,  to  have  made 
any  claim  except  to  be  dismissed  with  his  costs.  It  will  be 
observed  that  the  finding  upon  which  the  decree  pi*oceeds  is 
that  the  plaintiff's  loss  was  caused  by  the  fault  of  the  de- 
fendant ship ;  there  is  no  finding  that  the  plaintiff  ship  was 
in  fault. 

Up  to  this  time  the  rule  does  not  appear  to  have  been  The  Mary  hud 
applied  or  recognised  by  the  Judges  Delegates,  the  Court  J^q^^^^ 
of  appeal  from  the  High  Court  of  Admiralty,  a  tribunal 

(r)  Bennen  c.  Mumble,  The  Mope-      fin  Beoord  Office)  362 ;  Act  Book, 
well  and  The  Jhrotperoue,  9th  May,      fol.  407,  A. 
1698.    The  Act  on  the  file  is  to  the  (k)  Nbm.  Marttngill  c.    Taylor; 


effect :  see  Act  Book,  p.  85.  Assignation  Book,  vol.  368 ;  Act 

(«)  26th  May,  1698.  Book,  fol.  533. 

Jt)  Mason  o.  Johnson,  The  Jeremiah  (x)  Kiehener  c.  Ooeklin,  Ad.  Act 

L  The  Providence,    Uth  March,  Book,  fol.  4. 
1702 :  see  Assignation  Book,  No. 

h2 
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oonsisting  of  two  or  more  of  the  common  law  judges  and 
civilians.  In  the  same  year  (1706)  in  which  MarsingiU  c. 
Taylor  was  decided  Dr.  Bramston  applied  the  rule  in  The 
Mary  and  The  Rebecca^  Noden  c.  Ashton  (y).  In  this  case  it 
was  ezpresslj  found  that  both  ships  were  in  fault ;  but  the 
sentence  states  that,  on  account  of  the  impossibility  of  deter- 
mining upon  conflicting  evidence  what  proportion  of  the 
damage  suffered  by  the  plaintiff  ship  was  properly  attribut- 
able to  the  fault  of  the  other,  the  rusticum  judicium  was 
applied,  and  the  defendant  was  condemned  in  half  of  the 
plaintiff's  loss  (z).  This  sentence  was  aflirmed  on  appeal  by 
the  Delegates  (a). 
The  North  In  1712,  the  Delegates  varied  a  decree  of  Sir  0.  Hedges, 

F^imr^tiTU).  ^^  ^^^^^  ^®  ^^  dismissed  the  defendants,  the  owners  of  The 
FhcsniXf  without  costs  {b).  The  Delegates  declared  ''that  half 
of  the  damages  sustained  by  The  North  Lyon  in  the  ship  and 
goods,  amounting  to  the  sum  of  3,154/.  18«.  5^^.,  ought  to  be 
paid  by  Western  and  others,  parties  appellate  in  this  cause, 
and  did  condemn  them  accordingly  in  the  said  sum,  and  in 
the  further  sum  of  200/.  for  costs  of  sute  "  (c).  Upon  a  sub- 
sequent day,  at  the  petition  of  the  owners  of  eleven-sizteentha 
of  The  Phcmixy  the  Delegates  decreed  a  monition  against  the 
owners  of  the  other  five-sixteenths  of  The  Phcenix  for  their 
proportion  of  the  damages  and  costs,  the  owners  of  the  eleven- 
sixteenths  undertaldng  to  pay  their  proportion  of  such  damages 
and  costs. 

The  Thofim         The  next  reference  to  the  rusticum  judicium  is  in  the  year 
iMd  Jane  and 

(y)  20th  June,  1706.  gentes  in  hlUs  parte  reoeptiBsimi  ae- 

(z)  The  following  passage  is  ex-  quentes,  dictum  Johannem  Ashton 

traoted  from  the  sentence :  **  Nos  magistrum  dict»  navis  The  Rebecca 

SurrogatuB     antedictus     eundem  in  un&  medietate  damni  pnedicti 

Johannem  Ashton  ad  oertam  damni  condemnandum  fore  de  jure  debere 

prsBdioti  partem  luendum  et  ex-  pronnnciamus,  deoenninus,  et  de- 

Bolyendum   condemnamus   et  de-  claramus,    sioque    oondemnamns, 

oemimus.  Gum  autem  ob  inoertitu-  &c.'' 

dinem  ex  varietate  et  contrarietate  (a)  Ward,  B.,  Smith,  B.,  Dor- 

depositionum  testium  hincinde  ex-  mer,  J.,  and  Bra.  Oldjs,  Tindall, 

amlnatorum    provenientem    oerta  Pagit,   and    Heniott,    were    the 

pars  damni  quota  sit  quam  altera  judges. 

pars  alteri  dedit  liquidari  et  ad-  (b)  Gull  c.  Cartwell,  The  North 

amusHim  (t. «.,  exactlj,  by  rule ;  Lyon  and  The  Fhcmix,  26th  May, 

amussis,  a  workman's  rule)  taxari  1709. 

haudquaquampossit,  Nos,  disposi-  (e)  Ottll  c.  Canwell,  19th  Dec. 

tionem  Juris  Maritimi  apud  omnes  1712. 
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1726,  in  The  Thomas  and  Jane  and  The  Isabella.  In  that  case  Th$  Isabella 
Sir  Henzy  Penrice,  Judge  of  tlie  Admiralty  Court,  found  that  '  '' 
the  plaintiff  had  failed  in  the  proof  of  his  libel  {de/ecisse  in 
probattonibus),  and  dismissed  the  defendant  without  costs  (d). 
The  question  of  dividing  the  loss  appears,  however,  to  have 
been  agitated ;  for  in  the  registrar's  minute  book,  before  the 
note  of  the  decree,  is  an  entry  to  the  effect  that  the  judge 
assigned  the  cause  to  a  future  day,  to  be  heard  upon  argimient 
of  the  question,  "  Whether  the  rusticum  judicium  can  be 
admitted  in  this  case?"  These  words  are  struck  out,  and 
the  words  follow  stating  the  effect  of  the  decree  as  above 
mentioned. 

After  twenty  years  (1746),  the  rule  again  appears  in  a  case  The  Eagle  and 
decided  by  Sir  Henry  Penrice  («).  At  this  date  the  proceedings  T^^S"^^^'^ 
in  the  Court  of  Admiralty  were  carried  on  in  English.  The 
judge  pronounced  <^  that  the  loss  of  the  said  ship  (TA^  Eaffle) 
and  cargo,  from  the  great  contrariety  of  the  evidence,  was  so 
uncertain,  that  he  did  adjudge  and  decree  the  damage  sus- 
tained by  the  loss  of  the  said  ship  and  cargo  to  be  equally 
payd  and  borne  by  (plaintiffs  and  defendants),  and  therefore 
condemned  Farrer*s  clients  (defendants)  in  a  moiety  of  such 
damage." 

Up  to  this  point,  therefore,  we  find  the  application  of  the  Sommarj  of 
rule  to  have  been  as  follows ; — In  1677  no  reason  is  assigned  J^^jygg'^^^'" 
for  its  application.  In  1678  it  is  applied  where  the  collision 
was  in  fact  without  fault  in  either  ship  (casu  fortuito),  but 
fault  was  presumed  against  the  defendant  ship.  In  1695  it  is 
twice  applied ;  in  one  case  no  reason  is  assigned,  in  the  other 
there  is  an  express  finding  that  the  collision  was  caused  by 
the  fault  of  the  defendant  ship  (<^y.,  alone  ?),  and  the  rule  is 
applied  because  it  is  impossible  to  say  how  much  damage  was 
done  by  the  one  ship  to  the  other.  Hitherto  there  had  been 
no  cross  claim  by  the  defendant,  and,  except  in  the  first  case, 
the  plaintiff  ship  and  cargo  had  been  totally  lost.  In  1698  a 
case  occurs  in  which  both  ships  are  injured  and  each  claims 
damages  against  the  other.    The  rule  is  applied  for  the  same 

{d)  Seed  o.  Wellfwd,  The  Thomat  (e)  Noble   o.    WiUon,   The  Eagle 

and  Jane  and  The  Isabella,  20th  Jan.      and  The  Sopewell,  28th  Nov.  1746. 
1726. 
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reason  as  before,  namely,  because  of  the  impossibility  of 
apportioning  the  loss  suJffered  by  each  ship  by  reason  of 
the  negligence  of  the  other ;  but  there  is  no  finding  that  the 
plaintiff  ship  is  in  fault ;  on  the  contraiy,  it  is  f oimd  that  the 
collision  is  caused  by  the  fault  of  the  defendant  ship.  In 
1702,  and  twice  in  1706,  the  rule  is  applied,  for  the  same 
reasons  as  before,  the  finding  being  in  each  case  that  the 
collision  was  caused  by  the  fault  of  the  defendant  ship,  and 
no  claim  for  damages  being  raised  by  the  defendant.  In  1 706, 
and  again  in  1709,  the  rule  is  applied  by  the  Delegates,  upon 
appeal  from  the  Admiralty ;  in  the  one  case  the  reasons  stated 
are  the  same  as  before,  in  the  other  no  reasons  are  given.  In 
1726  we  find  the  Admiralty  Court  dismissing  the  defendant, 
because  the  plaintiff  had  failed  in  proof  of  his  libel,  t.  e,  in 
proving  fault  on  the  part  of  the  defendant  ship.  Twenty 
years  later  (1746)  the  rule  is  applied  because  the  cause  of  the 
plaintiffs  loss  is  uncertain,  no  fault  being  foimd  in  either 
ship.  For  forty-three  years  after  this  we  find  no  mention  of 
the  rule,  though  several  collision  cases  appear  in  the  record 
books,  in  some  of  which  the  plaintiff  recovers  full  damages, 
in  others  the  defendant  is  dismissed. 
Histoiyol  the  The  Eagle  and  The  Hopewell  is  the  last  appearance  of  the 
1789.  rusticwn  judicium  until  1789,  the  year  in  which  the  well- 

known  case  of  The  Petersfield  and  The  Judith  Randolph  oc- 
curred.   It  is  singular  that  in  that  year  three  cases  were 
decided,  in  which  the  rule  of  division  of  loss  was  applied ;  in 
two  of  them  by  the  High  Court  of  Admiralty,  in  the  other  by 
the  Delegates.    It  will  be  convenient  to  take  them,  as  before, 
in  order  of  date, 
^d  rir*^^       On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge  of 
Judith  Ran'     t^o  Admiralty  Court,  in    The  Petersfield  and    The    Judith 
dolpk  (1789).     Randolph  (/),  pronounced  '*  that  both  ships  were  in  fault ; 
that  The  Judith  Randolph  was  most  in  fault ;  and  decreed  that 
the  whole  of  the  damage  sustained  by  the  owners  of  the 
ship  Petersfield  and  her  cargo,  which  was  sunk  and  lost,  as 
well  as  the  230/.  damages  and  expenses  given  against  the 


(/)  In  the  Addgnation  Book,  mm,  Wildtnan  c.  Blaka* 
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ship  Petersfieldj  and  the  costs  of  suit  here  on  both  sides,  be 
borne  equally  by  the  parties  in  this  suit.'' 

This  appears  to  have  been  the  first  case  in  which  the 
ru9t%cum  judicium  was  applied  with  an  express  decision  that 
both  ships  were  in  fault ;  the  only  case  in  which,  according 
to  modem  authorities,  it  is  now  applicable.  It  is  worthy  of 
note  that  so  important  a  point  of  maritime  law  should  appa- 
rently have  been  undecided  so  late  as  the  year  1789 ;  and  that 
a  decision  extending  the  operation  of  the  rule  of  dividing  the 
loss  should  never  have  been  challenged. 

The  next  case  in  order  of  date  is  2'he  Friends  Goodwill  and  ^^Jj/^f**, 
The  Peggy  {g).  This  was  a  decision  of  the  Delegates  varying  a  The  Feggy 
decree  of  Sir  J.  Mairiott.  In  a  previous  year  (9th  December,  (1789). 
1785)  that  learned  judge  had  pronounced  that  The  Peggy ^  the 
defendant  ship,  was  alone  in  fault,  and  condemned  her  owners 
in  full  damages  and  costs.  The  ca^e  was  appealed,  and  on 
the  7th  of  July,  1789,  the  Delegates  (A)  "  pronounced  for  the 
appeal  made  and  interposed  in  this  cause,  and  that  the  judge 
from  whom  the  cause  is  appealed  hath  acted  wrongfully, 
nully,  and  unjustly ;  reversed  the  decree  of  the  said  judge, 
and  in  the  principal  cause  (already  by  them  retained)  did 
pronounce  that  the  master  and  crew  of  each  of  the  said  ships 
Friends  Goodwill  and  Peggy  contained  in  the  proceedings  of 
this  cause  were  equally  blameable  in  their  conduct  as  to  the 
said  two  ships  running  foul  of  each  other,  and  by  which 
means  the  said  ship  Friends  Goodwill  and  cargo  were  totally 
lost;  that  the  loss  or  damage  occasioned  by  the  aforesaid 
accident,  and  all  costs,  charges,  and  expenses  incurred  or  to 
be  incurred  on  account  thereof,  ought  to  be  borne,  paid,  and 
sustained  by  the  said  John  Stoker  and  Eobert  Hutton,  the 
owners  of  the  said  ships,  in  equal  moietys,  and  share  and 
share  alike ;  and  further  pronounced  (in  presence  of  the  said 
report)  (t),  that  the  value  of  the  said  ship  Friends  Goodwill^  at 
the  time  she  was  sunk  as  aforesaid,  was  nine  hundred  pounds, 
and  the  cargo  of  the  value  of  one  hundred  poimds  and  five 

ig)  Nom.  Sutton  c.  Stoker,  {%)  The  parties  had  agreed  that 

(A)  Gronld,  J.,  Ashurst,  J.,  Ho-  the  Court  should  take  uie  report 

tham,  B.,  and  'Di.  Fiaher,  were  the  of  three  Trinity  masters  upon  the 

judges.  merits  of  the  ease. 
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pounds  five  shillingSy  and  condemned  the  said  Boberi;  Hutton, 
Shepherd's  party,  in  the  sum  of  five  hiindred  and  two  poimds 
twelve  shillings  and  sixpence,  the  moiety  of  the  value  of  the 
said  ship  and  cargo,  and  at  the  petition  of  Cooper  decreed  a 
monition  against  the  said  Eobert  Hutton  for  payment  of  the 
said  sum  in  fifteen  days  after  service  of  the  same,  not  to  go 
under  seal  till  after  fifteen  days  from  hence ;  and  the  judges 
directed  the  costs  on  both  sides,  as  well  in  this  Oourt  as  in 
the  Court  below,  to  be  borne  and  sustained  by  both  parties  in 
equal  proportions,  and  referred  the  bills  on  both  sides  to  the 
registrar,  and  assigned  to  hear  on  taxation  of  costs  the  first 
session  of  next  term ;  present  Shepherd  and  Cooper.'* 

It  is  evident  from  the  various  orders  made  in  this  case 
that  the  Delegates  had  very  great  difficulty  in  arriving  at  a 
decision.  The  two  Trinity  masters  by  whom  they  were 
assisted  differed  in  opinion  as  to  the  merits,  and  by  consent 
of  the  parties  a  third  was  called  in. 
TheReiolutum  The  third  case  of  the  year  1789  was  The  Resolution  and 
ton  (1789).^'^*  ^^  Langton{h).  This  is  in  one  respect  the  most  remarkable 
of  the  three  cases,  for  in  it  Sir  James  Marriott  decided,  in 
terms  apparently  chosen  in  order  to  raise  the  question  whether 
the  rusticum  judicium  may  be  applied  where  the  collision 
occurs  without  fault  in  either  ship,  that  it  did  apply  to  such  a 
case ;  and  from  his  decision  there  was  no  appeal.  The 
registrar's  note  of  the  interlocutory  decree  is  as  follows : — 

''Sir  J.  Marriott,  Judge,  pronounced  that  the  loss  of  the 
ship  and  cargo  of  The  EesoluHon  was  not  occasioned  by  the 
default  of  the  masters  and  crews  of  either  of  the  ships  in 
question,  but  was  an  inevitable  accident,  owing  to  the  show- 
ring  weather,  the  darkness  of  the  night,  the  small  distance  of 
the  two  ships,  and  shortness  of  time  in  discovering  each  other, 
being  dose ;  and  the  judge  decreed  that  the  damages  on  the 
loss  of  the  ship  Resolution  and  her  cargo,  as  well  as  the 
damage  done  to  the  ship  Langton^  together  with  the  costs  of 
suit  on  both  sides,  be  equally  borne  by  both  parties;  and 
assigned  each  party  to  bring  in  a  schedule  of  their  damages ; 

[k)  Mm.  Nelson  c.  Fau:celt  in  the  Assignation  Book* 
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which  being  brought  in  the  judge  referred  the  same  to  the 
registrar,  taking  to  hifl  assistance  two  merchants  "  (/). 

It  should  be  added  that  in  the  year  (1788)  previous  to  The  Three 

that  in  which  the  three  last-mentioned  cases  were  decided,  -^^^^^"^4 

'   The  Bntannta 

occurred  the  case  of  The  Three  Relations  Bsia  The  Britannia  (m).  (1788). 
There  Sir  James  Marriott  pronounced  that  *^  under  the  cir- 
cumstances of  the  case,  each  party  should  stand  by  his  own 
damage  and  expenses/'  What  the  circumstances  of  that  case 
were,  does  not  appear  from  the  registrar's  minute  book,  from 
which  the  decree  is  here  cited.  The  decree  is  unusual  in 
form ;  the  common  form,  where  (as  here)  fault  is  alleged  and 
not  proved,  being  to  the  effect  that  the  plaintiff's  libel  not 
having  been  proved,  the  adverse  party  be  dismissed  from 
further  observance  of  justice  in  the  cause. 

It  is  singular  that  during  the  long  period  (n)  during  which 
Lord  Stowell  presided  over  the  Admiralty  Court  no  case  oc- 
curred in  which  that  distinguished  exponent  of  maritime  law 
had  occasion  to  apply  the  rule  of  division  of  loss.    Two  cases 
should,  however,  be  here  mentioned,  both  of  great  importance 
m  the  history  of  the  subject.    In  The  Woodrop  Sims,  decided  Loid 
by  Lord  StoweU  (then  Sir  William  Scott)  in  1815,  and  in  The  ^^^^r^ 
Lord  Melville,  decided  in  1816,  occur  the  dicta  of  that  learned  Woodrop  Sims 
judge  with  reference  to  the  incidence  of  loss  in  case  of  collision,  ^\^^  ^^^ 
which,  having  been  cited  and  approved  by  Lord  Oiff  ard  in  Hay 
V.  Le  Neve  in  the  House  of  Lords  (o),  have  for  the  last  haK- 
century  been  relied  on  as  containing  an  accurate  statement 
of  the  law  of  the  English  Admiralty  with  reference  to  the 
inddenoe  of  loss  in  case  of  collision.  These  dicta — one  of  which 
is  quoted  at  length  on  a  former  page  {p) — divide  collisions 
into  four  classes:   (1)  where  the  collision  is  caused  by  the 
fault  of  the  defendant  ship ;  (2)  by  the  fault  of  the  plaintiff 
ship;  (3)  by  the  fault  of  both   ships;    (4)  without  fault 

(/)  This  decision  is  in  accordance  (n)  Thirty  years,  1798-1828. 

wi&  the  statement  of  the  law  in  (o)  See  May  v.  £e  Neve,  2  Shaw's 

Brown's  Admiralty  Law,  vol.   2,  (So.)  App.  Oas.  396,  where  the  dicta 

p.  206 :  "In  case  of  accident  the  are  set  out.     The  Woodrop  Sitne  is 

loos  was  dlTided  between  both  par-  reported  in  2  Bods.  83  ;  The  Lord 

ties  in  equal  proportions."  Melville  is  not  reported. 

(m)  Faye  c.  Graham,  26thMarch,  {p)  Supra,  p.  126. 

1788. 
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in  either  ship.  The  rule  of  division  of  loss  is  declared 
to  be  applicable  only  in  the  third  case,  namely,  where  the 
colUfiion  is  caused  by  the  fault  of  both  ships.  Before  dis- 
cussing the  accuracy  of  this  statement  of  the  law,  it  will  be 
convenient  to  trace  the  application  of  the  rule  by  the  Hght  of 
the  decisions  subsequent  to  the  year  1789. 
Sayy,  Le  In  1824  Hay  y.  Le  Neve  was  decided  by  the  House  of 

^^^'  Lords.    That  was  an  appeal  from  a  decision  of  a  Scotch  Court, 

which  had  apportioned  in  unequal  shares  {q)  the  loss  suffered 
by  a  vessel,  The  Welle,  which  had  been  sunk  at  her  anchor  by 
The  Sprightly.  The  House  of  Lords  varied  the  decision  of 
the  Scotch  Court,  and,  relying  upon  the  dicta  of  Lord  Stowell 
above  mentioned,  divided  the  loss  in  equal  shares,  and  con- 
demned the  owners  of  The  Sprightly  in  half  the  loss  on  the 
The  Wells.  In.  that  case  both  ships  were  clearly  in  fault ; 
The  Wells  for  having  brought  up  in  an  improper  place  and 
for  not  showing  a  light,  The  Sprightly  for  negligent  naviga- 
tion and  want  of  look-out.  The  question  in  dispute  was, 
whether  the  division  of  loss  should  be  in  equal  shares  or  be 
apportioned  according  to  the  degree  of  fault  in  either  vessel. 
The  decision  was  in  accordance  with  Lord  Stowell's  dicta, 
and,  it  may  be  added,  with  an  unbroken  line  of  authorities 
for  a  period  of  at  least  146  years,  in  favour  of  an  equal 
division.  But  there  was  no  decision  that  the  rule  of  division 
of  loss  was  confined,  as  stated  by  Lord  Stowell,  to  the  case  of 
'^  both  ships  in  fault."  Nevertheless,  since  the  decision  in  The 
Resolution  and  The  Langton  the  rule  has  never  been  applied, 
except  in  the  case  of  **  both  ships  in  fault";  and  the  dicta  of 
Lord  Stowell,  having  acquired  additional  weight  by  the  citation 
in  the  House  of  Lords  in  Hay  v.  Le  Neve,  have  been  taken 
apparently  without  discussion,  to  settle  the  law.  Thus  in  The 
Catherine  of  Dover  (r)  (1828)  Sir  Christopher  Bobinson,  in 
addressing  the  Trinity  masters,  stated  the  law  as  follows: — 
'<  The  result  of  the  evidence  will  be  one  of  three  alternatives ; 

{q)  The  Sprightly  was  condemned  aotionfl,  and  Dr.  Lnahington  dis- 

in  two-thiidfl  of  the  loss  suffered  bj  missed  both  for  want  of  proof ;  The 

The  WelU,  Lacmia,  2  Moo.  P.  G.  G.  N.  S.  161 

(r)  2  Hag.  146.     Gf.  also   The  (1863),  where  a  similar  order  was 

Maid  of  Auckland  (1848),  6  Not.  of  made  by  the  FHtj  Goimoil ;    The 

Gas.  240,  where  there  were  cross  Marpeeia  (1872),  L.  R.  4  P.  G.  212« 
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either  a  conviction  in  your  mind  that  the  loss  was  occasioned  by 
accident,  in  which  case  it  must  be  sustained  by  the  pariy  on 
whom  it  has  fallen ;  or  a  state  of  reasonable  doubt  as  to  the 
preponderance  of  evidence,  which  will  have  nearly  the  same 
effect ;  or,  thirdly,  a  conviction  that  the  party  charged  with 
being  the  cause  of  the  accident  is  justly  chargeable  with  the 
loss  of  this  vessel  according  to  the  rules  of  navigation  which 
ought  to  have  guided  them. '' 

It  remains  only  to  mention  the  case  of  The  Monarch  and  The  Mmareh 
The  Success,  decided  by  Sir  Christopher  Eobinson  on  the  23rd  ^  '* 
of  June,  1838,  as  being  the  next  in  which  the  rueticum  judicium 
was  applied.  There  the  judge  pronounced  "  the  collision  in 
question  in  this  cause  to  have  been  caused  by  the  fault  of  the 
masters  and  crews  of  the  said  ship  or  vessel  Monarch  and  the 
late  smack  Success,  and  for  a  moiety  only  of  the  damages 
proceeded  for,  and  condemned  [the  owners  of  The  Monarch^ 
and  the  bail  given  on  their  behalf  to  answer  the  action  in  a 
moiety  of  such  damage  and  of  the  costs  incurred  on  behalf  of 
[the  owner  of  The  Success^  in  this  cause  "(*).  This  decree 
was  subsequently,  on  the  3l8t  of  January,  1839,  rescinded  by 
Dr.  Lushington  as  regards  costs ;  and  by  a  new  decree  he 
pronounced  the  parties  ''  to  be  liable  to  the  costs  incurred  on 
their  own  behalf  only  "(^). 

This  completes  the  history  of  the  application  of  the  rule,  History  of  the 
flo  f ar  as  the  present  writer  has  been  able  to  trace  it  by  an  ^l^o""®® 
examination  of  the  Admiralty  records.  Since  the  year  1838, 
the  date  of  the  decision  in  The  Monarch,  the  number  of  collision 
cases  has  been  very  large,  and  the  rusticum  judicium  has  been 
frequently  applied ;  but  always,  it  may  be  safely  assumed,  in 
cases  of  '<  both  ships  in  fault. "  In  The  Oratava  and  The  Janet, 
11th  May,  1839,  and  The  London  Merchant,  20th  May,  1840, 
it  was  so  applied ;  and  beyond  this  the  examination  of  the 
minute  books  has  not  been  carried.  It  may  be  assumed  that 
if,  since  1840,  the  rule  had  been  applied  in  any  case  of  ^*  neither 
ship  in  fault, "  or  ''  insufficient  proof,"  such  a  case  would  have 
been  reported ;  and  no  such  case  appears  in  the  books.    It 


(<]  This  18  the  case  called  The      to  Tk$  Celt,  8  Hag.  321. 
Monarch,  and  referred  to  in  a  note  (t)  The  Monarch,  1  W.  Bob.  21 « 
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may,  therefore,  be  taken  to  be  a  tact  that  for  fully  a  century 
(since  1789)  the  rule  has  only  been  applied  in  cases  of  ''both 
ships  in  fault";  never  in  the  case  of  '' neither  in  fault/'  or 
in  the  case  of  "insufficient proof."  Nay,  further,  in  such 
cases  the  plaintiff's  action  has  invariably  been  dismissed,  and 
generally  with  costs.  Several  instances  of  this  will  be  foiind 
referred  to  in^a  former  page  (u).  Yet  neither  has  the  decision 
of  Sir  James  Marriott  in  The  Resolution  and  The  Lan^ton,  nor 
have  any  of  the  previous  decisions  between  the  years  1677  and 
1789,  in  which  the  rusticum  judicium  was  applied  in  cases  of 
doubt  and  mere  accident,  been  reversed,  overruled,  or,  so  far 
as  the  writer  is  aware,  even  referred  to  {x)  or  discussed.  Not 
having  been  reported  they  appear  to  have  altogether  escaped 
observation ;  so  much  so  that  in  Hay  v.  Le  Neve  (1824)  Lord 
Giffard  states  that  the  advocates  (of  whom  Dr.  Lushington 
was  one)  who  appeared  in  that  case,  in  answer  to  a  question 
from  the  House,  acknowledged  that  they  were  not  aware  of 
any  case  in  which  ih.e  rusticum  judicium  had  ever  been  applied 
in  England.  A  note  of  The  Petersfield  was  supplied  to  the 
House  by  Lord  Stowell,  who  was  a  member  of  the  House,  but 
does  not  appear  to  have  heard  the  appeal.  It  is  singular  that 
that  learned  judge  was  not  (it  seems  he  was  not)  aware  of  the 
decisions  in  The  Resolution  and  in  The  Friends  Goodwill^  both 
of  which  occurred  in  1789,  the  year  of  the  decision  in  The 
Petersfield,  and  of  which  one  was  in  direct  conflict  with  his 
dicta  in  The  Woodrop  Sims  and  The  Lord  Melville, 

It  remains  to  be  decided  whether  the  decisions  in  The 
Resolution  and  earlier  cases  applying  the  rusticum  judicium 
in  cases  of  doubt  and  mere  accident  are  law  at  the  present  day. 
Notwithstanding  the  length  of  time  during  which  those  cases 
have  been  ignored,  it  is  not  dear  that  the  rule  may  not  even 
now  in  Admiralty  be  applied  in  the  one  or  both  of  these  cases^ 
which  in  its  ancient  and  wider  shape  it  was  evidently  intended 

(k)  See  the  cases  cited   aboye,  212. 

p.  164,  note  (r).    To  these  may  be  {x)  In  Ray  v.  Le  Neve,  a  case  in 

added  the  following  decisions  of  the  reign  of  Queen  Anne  was  ie<* 

Lord  Stowell:  2^  J'fora,  28th  June,  f erred  to  (setnble,  one  of  the  cases 

1816  ;  The  Robert,  9th  June,  1818 ;  decided  between    1707    and    1718 

The  Vrow  Janetze,  2nd  Feb.  1820  ;  cited  above),  but  not  with  reference 

The  Betty  Cdinet  (1827),  2  Hag.  28 ;  to  the  point  here  under  disoosdon. 
The  Marpesia  (1872),  L.  R.  4  P.  D. 
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to  meet.    Its  application  and  limitation  to  the  case  of  **  both 
ships  in  fault "  we  have  seen  is  not  a  century  old. 

It  is  worthy  of  notice  that  in  the  so-caUed  case  of  inevitable 
accident,  until  recently,  no  costs  were  given  on  either  side  (y). 
This  rule  of  the  Admiralty,  now  obsolete,  is  a  trace  of  the 
quasi-equitable  principle  which  is  at  the  root  of  the  rusticum 
judicium.  In  the  last  century  the  defendant  was  frequently  {z) 
dismissed  without  any  order  being  made  as  to  costs;  and 
though  no  reason  is  assigned  for  depriving  him  of  his  costs, 
it  seemis  probable  that  it  was  either  upon  the  ground  that  the 
coUisioiL  was  accidental,  or  that  both  ships  were  in  fault,  or 
that  the  cause  of  the  collision  was  left  in  uncertainty. 

With  regard  to  the  dicta  of  Lord  Stowell  in  The  Woodrop 
Sims  and  The  Lord  Melville  it  must  be  remarked  that  they  are 
mere  dicta,  unnecessary  for  the  dedsion  of  the  cases  in  which 
they  occur ;  that  they  acquired  no  additional  authority  by  the 
extra-judicial  approval  they  received  in  the  House  of  Lords  in 
Hay  V.  Le  Neve,  In  The  Lord  Melville  there  was  no  question 
as  to  the  scope  or  application  of  the  rusticum  judicium,  the 
decision  being  that  the  defendant  ship  was  alone  in  fault. 
In  Hatf  V.  Le  Neve  both  ships  were  in  fault,  so  that  no 
question  arose  as  to  the  application  of  the  rule  where  neither 
ship  is  in  fault,  or  where  the  cause  of  collision  is  doubtful. 

The  view  of  the  Legislature,  as  shown  by  sect.  25,  sub-sect.  9, 
of  the  Judicature  Act,  clearly  was  that  the  rule  applies  only 
where  both  ships  are  in  fault.  It  cannot  be  supposed  that  an 
Act  passed  manifestly  with  a  view  to  make  the  law  uniform  in 
all  the  Courts,  would  have  left  the  rule  of  division  of  loss 
applicable  in  Admiralty  in  case  of  doubt  and  mere  accident, 
whilst,  for  the  sake  of  uniformity,  it  extended  the  rule  where 
both  ships  are  in  fault  to  the  Common  Law  Divisions  of  the 
High  Court. 

(y)  See  further  as  to  costs,  tn/ra,  1696;    The  North  Lyon  and   The 

p.  328.  PhcBnix,  26th  May,  1709  (on  app.), 

(i)  E,g,    Dove   c.  Maeters,    The  19th  Dec.  1712;  Baker  y.  Jfa/tn, 

Elizabeth    and    The    Eleanor,    4th  The    Hunter     and     The    AmityU 

March,  1696 ;  affirmed  on  appeal,  Friendship,    2    Sess.    HH.    Term, 

21ad  June,  l6dS;  Lambert  o.Simpton  1764;    Milton    c.    Maundrell,    The 

and  Larimer  o.  Lambert,  The  Friends  Blesting  and  The  John  and  Sarah 

and   The  BopeweU,    Uth   March,  (on  app.),  8th  Nov.  1720. 
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Note  n. 

Law  of  Foreign  Countries  a«  to  Division  of  Loss. 

Law  of  In  America  the  rule  as  to  the  incidence  of  loss  by  collision 

America,  jg  ^^  same  as  that  of  this  country ;  except,  perhaps,  in  the 
case  of  inscrutable  fault,  where,  according  to  some  writers, 
the  loss  is  divided :  The  Tracy  J,  Bronson,  3  Bened.  341 ;  and 
see  1  Parsons  on  Sh.  (ed.  1869)  527;  Story  on  Bailments, 
§  609 ;  3  Kent's  Comm.  §  231 ;  Sedgwick  on  Damages  (6th 
ed.)  577,  note ;  but  in  a  recent  case  before  the  Supreme  Ck)urt 
it  seems  to  have  been  the  opinion  of  the  Court  that  in  such  a 
case  neither  ship  could  recorer :  The  Clara,  12  Otto,  200 ;  and 
see  The  Breeze,  6  Bened.  14. 
Franoe,  Art.  407  of  the  French  Commercial  Code  is  as  follows :  En 

cas  d'abordage  de  navires  si  r6y6nement  a  6te  purement 
fortuit,  le  dommage  est  supports,  sans  repetition,  par  celui 
des  navires  qui  Ta  6prouve.  Si  Tabordage  a  6te  fait  par  la 
faute  de  I'un  des  capitaines,  le  dommage  est  pay6  par  celui 
'  qui  I'a  cause.  S'il  y  a  doute  dans  les  causes  de  Tabordage, 
le  dommage  est  r6par6  d  f rais  communs,  et  par  6gale  portion, 
par  les  navires  qui  I'ont  fait  et  souffert.  Dans  ces  deux 
demiers  cas,  Testimation  du  dommage  est  faite  par  experts. 
The  case  of  inscrutable  fault  is  that  described  in  Art.  407 — 
"  s'il  y  a  doute,"  &c. — ^that  is,  "  lorsqu'il  est  impossible  de 
pr6ciser  par  la  faute  de  qui  le  dommage  est  arriv6."  In  this 
case  the  French  differs  from  the  English  law  in  dividing  the 
loss  equally — Abordage  Nautique,  Caumont,  §  151.  But  the 
French  law  agrees  with  our  own  in  requiring  proof  of  negli- 
gence to  enable  the  cargo-owner  to  recover  in  such  a  case ; 
ibid.  §§  154,  155.  Where  both  ships  are  in  fault,  but  not  to 
the  same  extent,  the  damages  are  apportioned  according  to 
the  degree  of  each  ship's  fault ;  but  as  between  shipowners 
and  third  parties,  the  former  are  severally  liable  for  the  whole 
of  the  damages,  subject  to  the  right  of  each  to  free  himself 
by  abandonment  of  his  interest  in  the  ship  and  freight ;  ibid, 
§§  12,  108,  152.  Where  both  ships  have  been  guilty  of  an 
infringement  of  the  Eule  of  the  Eoad  (manoeuvres  r6glemen- 
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taires),  it  seems  that  neither  can  recoyer ;  ibid.  §  109.  The 
case  of  inevitable  accident  is  complicated  by  attempts  to  attri- 
bute the  collision  partly  to  '*  force  majeure,"  and  partly  to 
negligence ;  t^.  §  94. 

By  the  Belgian  Commercial  Code  of  1879  (Bk.  11.,  Art.  228),  Belgium, 
the  loss  in  cases  of  pure  or  inevitable  accident  lies  where  it 
falls ;  where  both  ships  are  in  fault  the  sum  of  the  damages 
is  borne  by  both  in  amounts  proportional  to  the  blame  of 
each.     (Art.  229.) 

The  law  in  Germany  as  to  the  incidence  of  loss  in  the  four  Germany, 
cases  of  collision  seems  to  be  the  same  as  that  of  this  country ; 
except  that  where  both  ships  are  in  fault,  neither  can  recover. 
See  German  Commercial  Code,  Arts.  736 — 741. 

By  the  Dutch  Code,  where  both  ships  are  in  fault,  and  also  Holland 
when  the  collision  occurs  without  fault  in  either  ship,  each 
bears  her  own  loss.  If  there  is  doubt  whether  the  collision 
was  caused  by  the  fault  of  one  or  both  ships,  or  not,  the 
aggregate  loss  upon  both  ships  and  cargoes  is  made  good  by 
a  general  average  contribution  between  the  owners  of  ships 
and  ccirgoes.  Where  a  ship  imder  way  goes  foul  of  another 
at  anchor,  even  if  the  collision  is  an  inevitable  accident,  the 
ship  under  way  has  to  pay  half  the  loss.  These  rules  apply 
only  to  sea-going  ships,  and  not  to  inland  navigation.  See 
the  Commercial  Code  of  Holland,  Arts.  534 — 540,  756. 

By  the  Italian  Commercial  Code  of  1883  (Bk.  U.,  Arts.  Italy, 
660,  662),  if  a  collision  is  the  result  of  accident  or  force  majeure, 
the  loss  lies  where  it  falls.  If  it  cannot  be  decided  which 
ship  is  to  blame,  or  if  both  are  to  blame,  each  ship  bears  its 
own  loss,  and  is  liable  for  the  whole  of  the  damage  and  loss 
to  goods  shipped,  and  for  the  compensation  for  personal 
injuries. 

The  provisions  of  the  Spanish  Code  of  1886,  on  these  Spain, 
points  (Bk.  HE.,  Arts.  826,  827),  are  substantially  similar  to 
those  of  the  Italian,  except  that  the  clause  relating  to  personal 
injuries  is  omitted.  This  Code  (Arts.  826,  837)  imposes  on 
the  owner  of  the  ship,  by  whose  fault  the  collision  was 
occasioned,  the  responsibility  which  under  the  former  Code 
seems  to  have  attached  only  to  the  actual  wrongdoer  (a). 

(a)  See  2nd  ed.  of  tliis  work,  p.  163. 
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Norway  and 
Sweden, 


Portoga],  The  proTisions  of  the  Portuguese  Code  of  1888  are  similar 

as  regards  collision  occasioned  by  accident  ot  force  majeure  to 
those  of  Belgium ;  as  regards  cases  of  doubt  or  both  to  blame, 
to  those  of  Italy. 

Bnasia,  The  Bussian  Code  is  not  dear  as  to  the  incidence  of  loss. 

Where  the  collision  is  an  inevitable  accident,  and  where  both 
ships  are  in  fault,  it  seems  that  the  loss  rests  where  it  falls ; 
Arts.  835,  845.  But  in  some  cases  the  total  loss  on  the  ships, 
though  not  on  cargo,  is  borne  by  the  two  rateably ;  Art.  847. 
See  Eussian  Code,  Arts.  835—848  (a). 

By  the  Codes  of  Norway  (Art.  80)  and  Sweden  (Art.  172), 
the  law  as  to  incidence  of  loss  is  the  same  as  that  of  this 
ooimtry ;  except  where  both  ships  are  in  fault,  in  which  case 
the  Court  decides,  according  to  the  nature  of  the  fault  and 
other  circumstances  of  the  case,  whether  any  damages  are  to 
be  paid  by  one  ship  to  the  other,  and  their  amount. 

Egypt,  By  the  Code  of  Egypt  (Art.  242),  the  law  is  the  same ; 

except  in  the  case  of  both  ships  being  in  fault.  In  that  case 
the  loss  is  made  good  by  the  two  ships  in  proportion  to  their 
respective  values — -proportionneUement  d  leur  valeur  respective, 

St.  Lncia,  Art.  2360  of  the  Civil  Code  of  St.  Lucia  divides  the  loss 

where  the  cause  of  collision  is  doubtful ;  and  also  where  both 
ships  are  in  fault. 

Canada.  By  43  Vict.  c.  29  (Canada)  the  rule  of  division  of  loss  is 

•       applied  to  the  common  law  Courts.    It  applies  to  coUisiona 
between  rafts  as  well  as  between  ships. 


(a)  A  new  code  (see  Nantioal 
Hagazine,  1884,  p.  944)  has  been 
promulgated  in  Russia,  to  which 
the  writer  has  not  had  access.  Its 
effect  is  substantially  the  same, 
upon  the  point  under  considera- 
tion, as  the  fonner  code,  which 
is  that  refeired  to  in  the  text. 
Since  the  first  publication  of  this 
work,  the  articles  of  the  foreig^n 
codes  here  summarized  have  been 
collected  and  set  out  at  length 
in  an  article  published  in  the 
Nautical  Magazme,  1881,  p.  637, 
entitled  «The  Law  of  Damages 
caused    by    Collisions    at     Sea," 


^, 


F.  W.   Raikes,  Esq.,  LL.D. 

le  statements  in  the  text  as  to 
the  codes  of  Norway  and  Sweden 
are  taken  from  that  article. 

Translations  by  the  same  learned 
author  of  the  recent  Codes  of 
Belgium,  Italy,  and  Spain  (the 
last-mentioned  still  unfinished) 
have  appeared  in  various  numbers 
of  the  Liaw  Magazine  of  1884 — 
1891.  The  references  to  these 
Codes  are  derived  from  those  trans- 
lations, and  the  present  writer  is 
indebted  to  the  courtesy  of  the 
translator  for  his  information  le* 
gaiding  the  Code  of  Portugal. 
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CHAPTER  Vn. 


LIMITATION  OF  LIABILITY. 


In  this   country  the  limitation  of  shipowners'  liability  Limitation  of 
depends  entirely  upon  statute.    It  is  said  by  writers  of  ^^^^" 
authority  that  by  the  maritime  law  the  shipowner's  liability 
for  collision  is  limited  to  the  value  of  ship  and  freight  (a). 
Whether  such  a  rule  of  the  maritime  law  (b)  ever  existed,  Maritime  and 
it  is  immaterial  here  to  inquire.    No  such  rule  has  ever  ^^^^^ 
been  recognized  by  the  Courts  of  this  country,  either  at  subject. 


{a)  3   Kent's  Oomm.   §  218;   4 
PhiUimore*8    International    Law, 
2nd  ed.   628 ;  Yalin  but  TOrdon- 
nance  de  la  Marine,  1.  2,  tit.  8, 
Art.  2 ;    Coars  de  Droit  Comm. 
Mar.    Bonlay-Paty,  vol.  i.  263— 
298  ;  Paideesus  Droit  Gonmiercial, 
Part  4,  tit.  2,  ch.  3,  a.  2  ;  Emerigon 
Cont.  k  la  Groese,  ch.  4,  s.  1 1 ;  and 
Bee  per  Bradley,  J.,  in  The  Jot.  W, 
Dyer  v.  The  National  Steamship  Co., 
14  Blatclif.483,487;  and  per  WtLre, 
J.,  in   The  Bebeeea^  Ware's  Rep. 
188,  196,   198;  The  Fhebe,  Ware, 
263.    The  Gonsolato  del  Mare,  cap. 
141,  provides  that  in  certain  cases 
the  ship  herself,  and  the  managing 
owner,  shaU  be  liable  to  the  mer- 
chant for  the  loss  of  his  goods,  but 
the  other  owners  oidy  to  the  extent 
of  iheir  shares  :  "  £  si  la  nan  no 
bastava,   e   lo  Senyor  de  la  nau 
havia  bens  e  altre  loch,  deven  se  n' 
veixdre  tanto  en  tro  que  V  mercader 
sia  entregrat ;  mas  los  personers  no 
sien  tenguts  sino    tant   solament 
d'aco  que  la  part  vaka  que  hauran 
en  la  nau."  So,  again,  ib,  cap.  182, 
if  the  merchant's  goods  are  injured 


by  reason  of  insujficient  g^und 
tackle,  the  managing  owner  is  to 
paj  for  the  damage,  for  which  the 
ship  and  all  his  goods  are  liable : 
*'  Mae  lot  pertonert  no  ton  tengutt  de 
ret  etmenar  sino  la  part  que  hauran^ 
en  la  nau,  que  aUres  bens  no^  But  it 
seems  that  for  damage  caused  by 
their  own  fault,  as  where  the  ship's 
equipment  is  deficient,  the  part 
owners  were  liable  to  the  full  ex^ 
tent :  see  ibid,  o.  194. 

Upon  contracts  with  reference  to 
the  ship  entered  into  by  his  agent 
(committee,  in  the  association  called 
commande)j  it  seems  that  the  ship- 
owner was  liable  only  to  the  ship's 
value  :  see  ibid.  co.  209,  244,  tn/ra, 
p.  163. 

(b)  As  to  whether  a  general 
maritime  law  binding  upon  the 
Courts  of  this  country  ever  in  fact 
existed,  see^<?r  Willes,  J.,  Lloyd  v. 
Guibert,  L.  R.  1  Q.  B.  116,  124  ; 
per  Brett,  L.  J.,  The  GaetanOy  7  P. 
D.  143 ;  The  Leon,  6  P.  D.  148 ; 
The  Fairia,  L.  R.  3  A.  &  E.  436, 
461,  462. 
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common  law  or  in  Admiralty  (c).  By  the  munioipal  laws 
of  Holland,  Franoe,  and  other  continental  nations,  the 
liability  of  shipowners  not  only  for  the  torts  but  also  for 
the  contracts  of  the  master  of  their  ship,  has  for  more  than 
two  centuries  been  limited  to  the  value  of  the  ship  and 
freight  (rf).  It  is  perhaps  due  to  this  fact  that  limited 
liability  has  been  said  to  be  a  principle  of  the  general 
maritime  law.  But  its  origin  cannot  be  traced  either  to 
the  Eoman  law  or  to  any  of  the  medieBval  codes  of  mari- 
time law.  In  both  these  systems  it  is  either  clearly  im- 
plied or  expressly  stated  that  the  wrong-doer  in  a  collision 
shall  make  full  compensation  {e). 

{c)  See  The  Dundee,  I  Hag.  Ad. 
109,  120 ;  The  CarlJohann,  referred 
to  3  Hag.  Ad.  186  ;  The  Aline,  1  W. 
Rob.  Ill ;  The  Volant,  ib,  383 ;  The 
Mellona,  3  W.  Rob.  16,  20;  The 
mid  Ranger,  Lush.  553,  564;  Wil- 
ton  T.  Dickson,  2  B.  &  AM.  2  ;  Gale 
V.  Laurie,  6  B.  &  C.  156,  164; 
Cope  V.  Loherty,  4  K.  &  J.  367, 
378 ;  Stoomvaart  Maatsehappy  Neder- 
lands  y.  JPeninsular  and  Oriental 
Steam  Navigation  Co.,  7  App.  Cas. 
795,  814.  The  dictum  of  Farke, 
B.,  in  Brown  v.  Wilkinson,  15  M.  & 
"W.  398,  appears  to  be  incorrect. 

[d )  Emerigon  Contr.  k  la  Grrosse, 
ch.  4,  B.  11;  Boulay-Paty  Oours 
de  Droit  Commercial  Maritime, 
Tol.  i.,  pp.  263—298.  See  also  The 
Mary  Ann,  L.  R.  I  A.  &E.  8,  11 ; 
and  the  articles  of  foreign  codes 
cited  at  the  foot  of  this  chapter. 

{e)  As  to  liability  for  collision  by 
the  Roman  law,  see  Dig.  lib.  4, 
tit.  9 ;  Dig.  Ub.  44,  tit.  7,  fr.  5 ; 
Dig.  lib.  45,  tit.  5,  fr.  1  ;  3  Kent's 
Comm.  218  ;  per  Ware,  J.,  in  The 
Phebe,  Ware's  Rep.  263 ;  Loccen- 
tius,  c.  8,  s.  11. 

As  to  the  mediaeval  codes,  the 
Laws  of  Oleron,  Art.  15,  clearly 
assumes  that  the  wrong- doer  shall 
pay  full  damages — tous  ses  dommages 
— tot  ses  danmatges;  see  1  Twiss' 
Black  Book,  108;  ibid.  vol.  ii., 
pp.  229,  449.  So  the  Confiolato  del 
Mare,  cap.  155  :  ^^  E  si  dan  li  fa, 
dculo  li  tot  esmenar  e  restituar,^^  but 


if  the  collision  is  aoddental,  "  no  li 
sia  teDgut  de  esmenar  tot  lo  dan 
.  .  .  per  oeo  car  no  es  sa  culpa ;  " 
and  see  ibid,  cap.  158,  to  the  like 
effect. 

The  language  of  the  codes  of 
Northern  Europe  is  the  same : 
Dat  Gk)tlandsche  Water-Recht  (the 
Wisbuy  Sea  Laws),  Art.  29:  De 
schipper  is  sehuldieh  myt  synen  sehj^ 
pluden  to  delende  den  sehaden  monk 
sik.  The  Laws  of  the  Osterlings 
(Hamburgh  Code),  Art.  23 :  unless 
the  master  of  the  ^ip  l^t  does  tiie 
damage  swears  that  he  did  it  un- 
wittingly, he  sehal  erne  gans  den  seha" 
den  beteren  ;  4  Twiss*  Black  Book, 
373 ;  and  in  like  case  by  the  Got- 
land Code,  Art.  65,  so  schal  hre  ems 
den  sehaden  al  hel  gelden.  And  by 
the  Manders  Sea  Laws,  Art.  16, 
the  master  who  lays  out  his  anchor 
so  as  to  damage  another  ship,  H 
siin  dat  wel  seuldieh  ie  beteren  ;  and 
Art.  31  of  the  Gk>tlandOode  in  like 
case  he  is  sehuldieh  to  beterende ;  4 
Twiss'  Black  Book,  88.  So  the 
rule  as  to  dividing  the  loss  assumes 
that,  but  for  it,  the  ship  run  down 
would  recover  alle  die  sehade  (Flan- 
ders Code),  alle  den  sehaden  (Gotland 
Code,  Art.  30,  4  Twias'  Black  Book, 
88).  In  the  Instructions  to  the 
Admiral  in  the  Black  Book  of  the 
Admiralty,  dating  ciro.  1337 — 1351 
(1  Twiss,  37),  the  wrong-doer  in  a 
collision  is  to  makeplaine  amende^ 
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The  oontract  of  commander  or  joint  adventure  of  ship-  It  originated 
owners  and  merchants,  corresponding  in  some  respects  to  ^^a^^ 
the  aociiti  en  commanditey  or  partnership  with  limited 
liability,  of  modem  times,  is  perhaps  the  origin  of  the 
"widespread  doctrine  of  limited  liability  of  shipowners. 
This  kind  of  association  extensively  prevailed  in  the  Medi- 
terranean in  the  Middle  Ages,  and  is  frequently  mentioned 
in  the  Consolato  del  Mare(/).  As  regards  third  parties, 
it  seems  that  the  liability  of  the  shipowner  upon  contracts 
entered  into  by  his  agent,  or  committee  in  such  an  asso- 
ciation, with  reference  to  the  ship,  was  limited  to  the  value 
of  the  ship(^). 

It  is  not  until  the  beginning  of  the  seventeenth  century  Protection  is 
that  we  find  protectionist  doctrines  put  forward  upon  ft  soc^w^ 
grounds  of  public  policy  as  a  reason  for  limiting  ship-  byGrotius. 
owners'  liability.     Grotius,  writing  in  the  year  1625,  says 
that  the  principle  of  limitation  of  owners'  liability  upon 
the  contracts  of  the  master  prevailed  in  his  day,  and  for  a 
long  time  previously  had  prevailed  in  Holland  (A).    And 
he  approves  the  principle  as  being  consonant  with  natural 
justice,  and  necessary  for  the  encouragement  of  shipping  {%), 
Liability  for  collision  is  not  expressly  noticed,  but  the 
poKcy  of  protection,  which  limited  liability  in  the  case  of 
his  contracts,  no  doubt  applied  equally  to  protect  owners 
from  liability  for  their  master's  torts.     The  rule  of  conti- 
nental law  which  limits  the  shipowner's  liability  upon  his 
master's  contracts,  has  never  been  adopted  in  England; 

(/)  See  6  FardessuB  LoiB  Man-  (A)  De  Jure  Belli  et  Facis,  1.  2, 

times,  tit.  Gommande,  Index.  ch.  11,  s.  18:  '^Apud  HoUandos 

{g)  Cf .  Consolato  del  Mare,  cap.  ubi  mercatura  pridem  maxime  vi- 

244 :   **  Qui  la  dita  nau  o  leny  li  guit  .   .   .  et  nunc  et  olim  const!- 

haura  comanat,  los  es  tengut  di  tot  tutum  ne  ezercitorisl  etiam  uniyersi 

lo.dit  dan  e  greuge  a  restituir,  si  (exercitores)     amplius     teneantur 

la  dita  nan  o  lenj  ne  sabia  esser  quam  ad  aestimationem  navis,  et 

Tenut,  ab  que  per  culpa  d'aquell  a  eorum  quBS  in  navi  sunt." 

qui  ell  haora  la  dita  nau  o  leny  (i)  *^  Abaterrentur  enim    homines 

comanet,  los  sia  es  devengut  lo  dit  ah  exereendis  navibus  si  metuant  ne 

dan  o  greug-e."    A  similar  provi-  ex  facto  ma^istri  quaaiin  injinitwn 

sion  as  to  tho  sale  of  the  ship  is  teneantur**:  ibid, 
contained  in  cap.  209. 

m2 
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Analogy  of 
noxal  action 
— noxa 
deditio. 


Connection 
between 
limitation  of 
liability  and 
division  of 
loss. 


Connection 
between 
limited 
liability  and 
arrest  of  the 
ship. 


the  liability  of  a  shipowner  upon  contracts  entered  into  Ij 
the  master  as  his  agent  having  always  been,  as  it  is  at  tbe 
present  day,  unlimited. 

More  than  one  writer  {k)  has  pointed  ont  the  anfll*:^ 
between  the  law  which  limits  shipowners'  liability  to  tif 
value  of  ship  and  the  noxal  action— ^wusfc  deditio-^i  tk 
Eoman  law.  The  law  of  deodand  has  also  been  thought 
to  be  founded  on  the  same  idea — that  which  personifies  tb 
inanimate  object  (/)  which  does  the  injury  and  identifies  i 
with  the  actual  wrong-doer.  In  the  face  of  the  expRS 
provisions  of  the  Code  of  Oleron  and  other  sourees  d 
English  maritime  law,  which  require  the  wrong-doer  t  ■ 
make  full  compensation  to  the  sufferer  in  a  collision,  ihe> 
is  difficulty  in  accepting  this  view  as  to  the  origin  a 
limited  liability. 

The  principle  of  unlimited  liability,  which  seems  to  kve 
been  adopted  from  the  civil  law  into  the  mediaeval  code, 
was  to  some  extent  modified  by  the  rule  of  division  of  te 
in  the  case  of  inevitable  accident.  And  in  some  of  h 
later  codes  there  are  traces  of  the  rule  of  division  of  !<« 
being  extended  to  cases  of  collision  by  negligence  [i^: 
We  have  seen  in  a  former  chapter  that  the  rule  as  to 
division  of  loss  was  probably  applied  somewhat  loosek 
and  without  much  discrimination  as  to  whether  the  colli- 
sion was  due  to  negligence  or  not.  In  this  way  losses  br 
collision  were  doubtless  distributed,  and  the  shipownerj 
liability  was  in  a  sense  limited ;  but  the  recognition  of  tii-' 
principle  of  limitation  of  liability  to  the  value  of  diip  anJ 
freight  belongs  to  a  later  date. 

In  the  case  of  damage  done  by  a  ship  belonging  t^ 
foreigners  resident  abroad,  and  where  service  of  a  writ  of 
summons  cannot  be  efiPected,  the  damages  recoverable  are, 


{k)  See  Bynkershoek,  Quaest.  Jur. 
Friv.  1.  4,  c.  20 ;  Holmes  on  the 
Common  Law,  p.  30. 

(/)  See  above,  pp.  76  seq,,  as  to 
personification  of  the  ship. 


(m)  See  Droit  Maritime  de  ^ 
SuMe,  3  Pardess.  129,  111  l'^- 
Dantzio  Sea  Laws,  Art.  51, 4  Tvii" 
Black  Book,  349. 
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in  practice,  limited  to  the  value  of  the  ship  and  freight, 
the  res  arrested  by  the  Admiralty  Court.  The  statutory 
limit  of  liability  is  doubtless  connected  with  this  fact ;  but 
the  arrest  of  the  ship  was  adopted,  in  the  first  instance, 
in  order  to  compel  her  owners  to  appear,  and  not  because 
their  liability  was  limited  to  the  value  of  the  ship  (n). 

The  history  of  the  singular  legislation  in  this  country  History  of 
which  prevents  the  sufferer  in  a  collision  between  ships  ^^^^n 
from  recovering  damages  beyond  a  sum  fixed  by  reference  npon  the 
to  the  size  of  the  instrument  with  which  the  damage  is  ^  ^®*^  * 
done,  is  as  follows :    Until  the  year  1734,  by  the  common 
law  of  England  and  by  the  maritime  law  as  administered 
in  the  Admiralty  Court  of  this  country,  the  liability  of 
shipowners  for  damages  by  collision  was,  as  has  been 
stated    above  (o),    unlimited.      In    that    year    an    Act,  7  Geo.  II. 
7  Geo.  II.  c.  15,  was  passed  limiting  shipowners'  liability 
for  loss  of  cargo  by  theft  of  master  or  crew  to  the  value  of 
the  ship  and  freight  (p).     This  Act  was  passed  in  conse- 
quence of  the  decision  in  Boucher  v.  Laicson  {q)y  by  which 
the  shipowners  were  held  liable  for  loss  of  a  cargo  of  bullion 
taken  on  board  in  Portugal  and  afterwards  stolen  by  the 
master.      The  fact  that    Holland,   and  other  maritime 
nations  of  Europe,  had  previously  passed  similar  laws 


c.  15. 


(m)  The  Bold  Bueeleiufh,  7  Moo. 
P.  C.  C.  267,  283 ;  andwpra,  p.  80. 
The  dUtum  of  Parke,  B.,  to  the 
contrary  in  Broum  v.  Wilkinson,  16 
K.  &  W.  391 ,  is  probably  incorrect. 

(o)  See  Bupra,  p.  161,  note  (a). 

Ip)  SutUm  V.  Mitchell,  1  T.  R. 
18,  is  a  decision  under  this  Act, 
that  the  owners  were  not  liable 
beyond  the  statutory  limit  for  a 
robbery  of  cargo  in  which  one  of 
the  crew  was  concerned. 

(q)  Gas.  temp.  Hardw.  85 ;  see 
per  Buller,  J.,  Yates  v.  Sail,  I  T. 
R.  76,  78.  Boucher  v.  Laweon  is 
clearly  Uie  case  referred  to  in  the 
petition  of  shipowners  set  out  in 
the  Journals  of  the  House  of  Com- 
mons,  Seas.    1733,  p.  277.     The 


Setitioners,  after  referring  to  the 
ecision,  complain  that  thcv,  *•  *•  when 
thoy  became  owners  of  snips,  did 
not  apprehend  themselves  exposed 
to  such  hazard,  or  Hable  as  owners 
to  any  grater  loss  than  that  of  the 
ships  and  freight ;  and  of  the  in- 
supportable and  unreasonablehard- 
ships  to  which  our  laws  in  this  case 
subject  them;  and  to  which  no 
owners  of  ships  are  exposed  in  other 
trading  nations ;  "  and  they  repre- 
sent to  the  House  *Hhat,  unless 
some  provision  be  made  for  their 
relief,  trade  and  navigation  will  be 
greatly  discouraged,  since  owners 
of  ships  find  themselves,  without 
any  faidt  on  their  part,  exposed  to 
ruin,"  &c.  &o.  &c. 
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26  Geo.  m. 
0.86. 


53  Geo.  III. 
0.  169. 


17  &  18  Vict. 
o.  104,  BB.  604, 
605. 


for  the  protection  and  enoonragement  of  their  ahipping, 
appears  to  have  influenced  the  Legislature  in  passing  the 
meafiure  (r).  By  26  Geo.  III.  c.  86,  the  relief  afforded  by 
the  previous  Act  was  extended  to  cases  of  theft  by  persons 
other  than  the  crew,  and  to  cases  of  loss  by  fire  («).  Limi- 
tation of  liability  in  case  of  collision  was  first  created  by 
53  Geo.  III.  c.  159.  This  Act,  after  reciting  that  it  was 
expedient  to  encourage  the  owning  of  British  ships  {t), 
fixed  the  limit  of  shipowners'  liability  for  damage  to  other 
ships  and  to  cargo  on  board  either  of  two  ships  in  collision 
at  the  value  of  the  ship  sued  and  the  freight  she  was 
earning  or  under  contract  to  earn.  The  Act  was  confined 
to  sea-going  British  ships,  and  under  it  questions  arose  as 
to  the  amount  of  the  shipowners'  liability  when  freight 
had  been  paid  before  the  collision  («),  or  never  earned  (ar), 
as  to  the  time  at  which  the  ship's  value  was  to  be  taken 
for  the  purpose  of  the  Act  (y),  and  as  to  the  ship's  appur- 
tenances which  were  to  be  included  in  the  valuation  (s). 

By  17  &  18  Vict.  c.  104,  ss.  504,  505,  the  same  limit 
was  fixed  for  damages  recoverable  for  loss  of  life  or  per- 
sonal injury,  with  a  provision  that  in  such  cases  the  value 


(r)  See  per  Lord  Stowell,  The 
Dundee,  1  Hag^.  Ad.  109,  121 ;  per 
Abbott,  J.,  Gale  t.  Laune^  6  B.  & 
0.  166,  163;  infra,  p.  169;  per 
Lord  Blackbuni,  7  App.  Cos.  812 ; 
and  see  supra,  p.  163.  The  Com- 
mona  JoumalB  for  the  year  1733 
contain  several  petitions  from  ship- 
owners for  relief  in  other  matters. 
Another  Act  of  the  same  year — 
53  Gko.  3,  0.  87 — was  passed  for 
their  relief.  As  to  foreign  law  on 
the  subject  at  the  present  day,  see 
the  note  at  the  foot  of  this  chapter, 
infra,  p.  181. 

(«)  Hunter  v.  JfcGowan,  1  Bliffh, 
N.  S.  673,  was  a  decision  that  this 
Act  did  not  apply  to  inland  craft, 
such  as  a  Clyde  gabbert. 

{t)  There  does  not  appear  to  hare 
beea  any  considerable  discnssion  in 
Parliament  upon  the  principle  of 


either  this  or  the  subsequent  Acts 
limiting  shipowners'  liability.  See 
Commons  Journals,  vol.  68,  p.  670  ; 
133  Hansard's  Pari.  Deb.  pp.  574 
aeq.  Upon  the  Act  of  1862  there 
was  some  discussion  of  details,  but 
little  was  said  as  to  the  principle  or 
policy  of  the  Act:  Himsard,  vol. 
166,  p.  1932 ;  vol.  166,  pp.  2217 
seq,;  vol.  167,  pp.  735,  750;  voL 
168,  pp.  1  aeq. 
(m)   fTihan  v.  Diekeatt,   2  B.   & 

(z)  Cannon  v.  Meabumf  1  Bing>. 
465. 

(y)  Brown  V.  Wilkinum,  15  M.  & 
W.  391. 

(z)  The  Dundee,  1  Hag.  Ad.  120  ; 
Gale  V.  Laurie,  5  B.  &  C.  156 ;  The 
Triune,  3  Haff*  Ad.  114,  infra, 
p.  172,  were  £e)cifiions  under  ttuB 
Act. 
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>{  the  ship  shoTild  be  taken  at  not  less  than  15/.  per  ton  (a) ; 
\nd  the  statutory  limitation  was  extended  to  foreign  as 
nrell  as  Britislx  ships.  Under  all  these  Acts  the  value  of 
ihe  ship  and  freight  at  or  immediately  before  the  collision 
aad  to  be  ascertained,  a  fruitful  source  of  litigation  and 
expense. 

To  obviate  this  (i),  and  also  in  order  that  bad  and  26  &  26  Viot. 
inferior  ships  should  not  have  an  advantage,  in  case  of  *  '  '  ' 
oollifiion,  over  good  and  valuable  ships  (c),  the  existing 
Act,  25  &  26.  Vict.  c.  63,  was  passed.  That  Act  (s.  54) 
struck  a  rough  average  value  for  all  ships  at  16/.  or  8/. 
per  ton,  the  valuation  to  be  at  the  higher  or  lower  rate* 
according  as  the  collision  was  accompanied  by  loss  of  life 
or  personal  injury  or  not.  It  repealed  (s.  2)  17  &  18  Viot. 
c.  104,  s.  504,  and  enacted  (s.  54)  as  follows : — 

"  The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity,  that  is  to  say : 
"  (1)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  being  carried  in  such  ship ; 
"  (2)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandize,  or  other  things  whatsoever  on  board 
any  such  ship ; 
"  (3)  Where  any  loss  of  life  or  personal  injury  is,  by 
reason  of  the  improper  navigation  of  such  ship  as 
aforesaid,  caused  to  any  other  ship  or  boat,  or  to 
any  goods,  merchandize,  or  other  things  whatso- 
ever on  board  any  other  ship  or  boat ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  per- 
sonal injuiy,  either  alone  or  together  with  loss  or  damage 

(a)  Nixm  t.  Rohertty  I  J,  &  "H..  {b)  See  per  Lord  Blackburn,  7 

739;  Leycester  v.  Zogan^  4  K.  &  J.  App.  Caa.  811,  815. 
725 ;   Dobree  v.  Schroder^   6  Sim.  (e)  Hansard,  Pari.  Debates,  vol. 

291 ;  2  M.  &  Cr.  489  ;  Grainger  v.  166,  p.  1932,  Mr.  Milner  Gibson's 

Martin,  2  B.  &  S.  456  ;   African  speech  on  introducing-  the   Bill ; 

SUawuhip  Co,  t.  Swanzy,  2  K.  &  J.  Lindsay's   History   of    Merchant 

660,  are  dedsionB  under  this  Act*  Shipping,  toI.  3,  p.  408. 
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to  ships,  boats,  goods,  merchandize,  or  other  things,  to  an 
aggregate  amount  exceeding  fifteen  pounds  for  each  ton 
of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandize,  or  other  things,  whether 
there  be  in  addition  loss  of  life  or  personal  injury  oi*  not, 
to  an  aggregate  amount  exceeding  eight  pounds  for  each 
ton  of  tiie  ship's  tonnage ;  such  tonnage  to  be  the  regis- 
tered tonnage  in  the  case  of  sailing-ships,  and  in  the  case 
of  steam-ships  the  gross  tonnage,  without  deduction  on 
account  of  engine-room. 

"  In  the  case  of  any  foreign  ship  which  has  been  or  can 
be  measured  according  to  British  law,  the  tonnage  as  ascer- 
tained by  such  measurement  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship. 

''  In  case  of  any  foreign  ship  which  has  not  been  and 
cannot  be  measured  under  British  law,  the  surveyor- 
general  of  tonnage  in  the  United  Kingdom,  and  the  chief 
measuring  officer  in  any  British  possession  abroad,  shall, 
on  receiving  from  or  by  direction  of  the  Court  hearing  the 
case  such  evidence  concerning  the  dimensions  of  the  ship 
as  it  may  be  found  practicable  to  furnish,  give  a  certificate 
under  his  hand,  stating  what  would,  in  his  opinion,  have 
been  the  tonnage  of  such  ship  if  she  had  been  duly 
measured  according  to  British  law;  and  the  tonnage  so 
stated  in  such  certificate  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship." 
Foreign  ships*  By  a  subsequent  section  (s.  60)  the  Act  provides  that 
tounage.  ^^^  ^^  Order  in  Council  being  made  in  that  behalf,  the 
ships  of  any  foreign  coxmtry  shall,  for  the  purposes  of  the 
Act,  be  taken  to  be  of  the  tonnage  specified  in  their  certifi- 
cates of  registry.  Orders  in  Council  of  the  following  dates 
have  been  made  with  respect  to  the  ships  of  America, 
United  States,  30th  July,  1868 ;  Austria,  19th  August, 
1871;  Belgium,  17th  October,  1884;  Denmark,  29th 
February,  1868,  30th  December,  1878;  France,  6th 
May,  1873;   Germany,  23rd  July,  1889;   Greece,  14th 
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August,  1879 ;  Hayti,  3rd  May,  1882 ;  Italy,  30th  Sep- 
tember, 1873 ;  Japan,  27th  January,  1885 ;  Netherlands, 
3rd  May,  1888;  Norway,  17th  May,  1876,  2nd  Feb- 
ruary,  1884 ;  Eussia,  20th  November,  1880 ;  Spain,  17th 
March,  1875,  and  5th  August,  1875 ;  Sweden,  17th  March, 
1875,  3rd  May,  1882,  and  18th  August,  1882  (c). 

The  preamble  of  53  Gheo.  III.  c.  129,  shows  that  the  Justioe  of  Act 
policy  of  the  Acts  limiting  owners'  liability  was  delibe-  ^™«fiti<»«d- 
rately  adopted  by  the  Legislature  with  a  view  to  encourage 
shipping  {(f).  But  the  justice  of  the  Acts  has  often  been 
called  in  question  (^) ;  and  the  opinion  has  been  expressed 
that,  interfering  as  they  do  with  the  common  law  right  of 
the  injured  person  to  recover  full  damages,  they  are  to  be 
construed  "  strictly,"  that  is  to  say,  in  such  a  way  as  to 
abridge  as  little  as  possible  the  common  law  right  of  the 
sufferer  (/).  But  there  is  no  valid  reason  why  the  Act 
should  be  read  otherwise  than  according  to  the  fair  and 
natural  meaning  of  its  terms ;  and  this  was  the  view  taken 
by  Butt,  J.,  in  the  most  recent  case  (g). 

This  Act  (25  &  26  Vict.  c.  63,  s.  54)  applies  in  every  It  applies  to 


case  of  collision,  whether  the  ships  are  both  British  or  both  ^  ^  ^tra. 
foreign,  or  one  British  and  one  foreign ;  whether  the  colli- 
sion occurs  in  British  or  in  foreign  waters  or  on  the  high 
seas  (A) ;  a^d  whether  the  action  is  in  Admiralty  or  at 

{e)  See  62  &  53  Viot.  c.  43,  s.  6.  see  i^  Mellieh,  L.  J.,  8  Gh.  D. 

(d)  Per  Dr.  Lushington  in  The  262;  per  Butt,  J.,  9  P.  D.  21. 
Amalia,  1  Moo.  P.  C.  C.  N.  S.  471,  (/)  See  per  Abbott,  C.  J.,  in 
473,  "The  prindjole  of  limited  lia-  Gale  y.  Laurie,  6  B.  &  0.  156,  163, 
bility  is  that  full  indemnity,  the  "Their  effect,  howerer,  is  to  take 
natural  right  of  justice,  shall  be  awaj  or  abridge  the  right  of  re- 
abridged  for  political  reasons."  covering  damages  enjoyed  by  the 
See  farther  as  to  the  policy  of  the  subjects  of  this  country  at  the  oom« 
Act  the  note  at  the  foot  of  this  mon  law ;  and  there  is  nothing  to 
chapter.  require  a  construction  more  f  avour- 

{e)  See  The  Narthumhria,  L.  B.  3  able  to  the  shipowner   than  tiie 

A.  &  £.  6,  13 ;  Chapman  v.  Royal  plain  meaning  of  the  words  im- 

Netherlandt  Steamehip  Co.,  4  P.  D.  port ; "  9.ndper  Brett,  L.  J.,  4  P.  D. 

157,  184  ;  The  Andalueian,  3  P.  D.  184 ;  6  P.  D.  136 ;  per  Dr.  Lushing. 

182,  190 ;  The  Ettrick,  6  P.  D.  127,  ton  in  The  Benares,  14  Jur.  681. 
136,  "an  Act  sufficiently  tyrannical  (a)  The  Warkicorth,  9  P.  D.  20* 

as  it  is,"  per  Brett,  t.  J.    This  (h)  The  Atnalia,  1  Moo.  P.  C.  C* 

opinion  has  not  always  been  shared,  N.  S.  471 ;  Br.  &  LuBh.  151. 
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common  law(^).  Some  British  colonies  have  passed  kw6 
T?hich  differ  in  teims  and  in  effect  from  the  Imperial 
Act(^ 
Tonnage^  ^  The  enactments  relating  to  tonnage  measurement  are 
17  &  18  Vict.  c.  104,  ss.  20—29 ;  30  &  31  Vict.  o.  124, 
s.  9;  34  &  35  Vict.  o.  110,  s.  12;  52  &  53  Vict 
c.  43  (t). 

Questions  have  arisen  as  to  whether  crew  spaces  are  to 
he  included  in  the  tonnage  which  is  the  measure  of  Ua- 
hility.  It  seems  to  be  decided  that  such  spaces,,  when  not 
on  the  upper  deck,  must  in  all  cases  he  included,  unless  the 
requirements  of  the  Merchant  Shipping  Act,  1867  (30  &  31 
Vict.  c.  124),  s.  9,  have  been  complied  with  (J).  As  these 
include  inspection  by  the  Board  of  Trade,  foreign  ships 
can  seldom  deduct  such  spaces.  It  further  seems  that  the 
Act  of  1867  did  not  affect  the  right  to  deduct  crew  spaces 
on  the  upper  deck  (A),  un^er  sects.  21  (3),  and  22  (2)  of 
the  Merchant  Shipping  Act,  1854.  The  provisions  of 
those  sections  permitting  the  deduction  have,  however, 
been  repealed  by  sect.  2  of  the  Merchant  Shipping  (Ton- 
nage) Act,  1889  (/),  subject,  until  Aug.  26th,  1894,  to  certain 
exceptions.  And  it  seems  that  now  as  regards  all  ships 
within  the  operation  of  that  Act  (which  appears  to  apply 
to  foreign  ships),  crew  spaces  can  only  be  deducted  under 
the  Act  of  1867. 

In  the  case  of  foreign  ships,  if  the  foreign  measurement 
differs  materially  from  that  under  the  Merchant  Shipping 

ijf)  Chartered  Mercantile  Bank  of  where  Burrell  t.  8imp9on,  4  Sees. 

India^^,y,Netherland8 Steam Navi'  Gas.   4th  Ser.   177,  was  not  fol* 

gatum  Co.,  10  Q.  B.  D.  521.  lowed. 

(A)  In  St.  Lucia,  the  limit    of  ik)  The  Palermo,  lOP.  D.  21. 

liability  is  18/.  per  ton.    The  Gana-  (0  52  &  53  Vict.  c.  43.   Sect.  3  of 

diau  Aot  is  43  Vict.  o.   29 :  see  this  Act  directs  certain  deductions 

Georgian  Bay  Transportation  Co,  y.  in  measuring  for  the  purpose  of 

Fiahir,  5  Tupper's  Rep.,  Ontario,  ascertaining  register  tonnage.    In 

383.  The  Ufnbilo,  (1891)  P.  1 18,  the  owner 

(t)  39  &  40  Vict.  c.  80,  s.  23,  of  a  steamship  was  notaUowed  to 

does  not  seem  to  apply  to  Uabilitj  make  these  dedootions  in  limitiTig 

for  collision.  his  liability. 

C;)  The  Franconia,  3  P.  D.  164, 
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Acts,  her  Majesty  is  enabled  by  52  &  53  Viot.  o.  43,  to 
revoke  any  Order  in  Counoil  relating  to  the  country  of 
sMch  ship ;  and  the  ship  will  be  re-measured  under  the 
Merchant  Shipping  Acts. 

Where  the  ship's  tonnage,  as  shown  by  her  register,  had 
been  altered  after  the  collision,  and  after  action  for  limi- 
tation of  liability  brought,  but  before  judgment  in  the 
damage  action,  it  was  held  that  the  tonnage  to  determine 
the  amount  of  the  owner's  liability  was  that  shown  by  the 
register  at  the  date  of  the  collision  {m). 

The  ship's  register  is  not  conclusive  as  to  tonnage.  If 
the  tonnage  is  in  fact  different  from  that  shown  by  the 
register,  the  liability  of  the  owner  is  measured  by  the 
actual  and  not  the  register  tonnage  (n). 

In  the  case  of  a  steamship  the  tonnage,  for  the  purpose 
of  calculating  liability,  is  the  gross  tonnage,  without 
deduction  of  engine-room,  master's  accommodation,  or 
navigation  spaces  (o). 

The  shipowners  who  are   entitled  to   the  benefit   of  Beneficial 
limited  liability  are  beneficial  owners  as  well  as  registered  SiKd  to  limit 
owners  (j)).    It  would  probably  be  held  that  charterers  li*ti^*y- 
and  other  persons  having  a  temporary  ownership  of  the 
vessel  are  not  entitled  to  the  benefit  of  the  Act,  but  the 
point  has  not  arisen  in  any  reported  case. 

The  liability  of  the  owner  is  not  limited  where  he  is  the  •'Without 
actual  wrong-doer  {q) ;  the  Act  applies  only  where  the  col-  ot^mw')^ 
lision  occurs  without  the  "  actual  fault  or  privity"  of  the  *<^*^  ff^l* 

,  or  pnyity. 

owner.    The  meaning  of  these  words  was  discussed  in  The 

(m)  The  John  M*Intyre,  6  P.  D.  land,  7  Q.  B.  D.  160,  a  person  who 

200 ;  and  see  The  IHone,  6  ABp.  M.  had  contracted  to  buy  a  ship  was 

L.  C.  347.  held  to  be  owner  within  sect.  147 

(w)  The  Recepia,  14  P.   D.   131 ;  of  17  &  18  Vict.  o.  104. 

The  Franamia,  irfra,  {q)  See   17   &  18  Vict.   o.    104, 

(o)  25  &  26  Viot.  c.  63,  s.  64  ;  62  s.  616.   This  section  seems  to  applj 

&  63  Vict.  c.  43,  s.  3  \  The  TTmbilo,  to  26  &  26  Vict.  o.  63,  s.  64;  see  s.  1 

ifitpra.    As  to  deduction  of  crew  of  the  same  Act.    In  sect.  616  the 

i«paces,  see  p.  170,  ntpra,  '  *  master ' '  is  mentioned ;  in  sect.  64 

(jd)  The  Spirit  of  the  Oeean^  Br.  "owners"  only. 
&  L.  336.    In  Muffhei  t.  Suiher* 
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Warktcorth  (r),  the  facte  of  which  case  are  stated  below  («). 
The  effect  of  the  words  is  to  protect  the  shipowner,  not 
only  against  the  legal  consequences  of  negligence  in  his 
servante  or  agents,  but  also  from  any  imperfections  in  the 
ship  which  cause  collision.  An  owner  navigating  his 
ship  with  his  own  hand,  or,  it  seems,  under  his  own 
orders  as  master,  would  not  be  entitled  to  the  benefit  of 
the  Act. 

If  it  is  intended  to  make  a  master  who  is  also  part-owner 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused 
by  his  actual  fault  or  privity,  he  must  be  sued  as  master  in 
the  first  instance  {t) .  It  is  not  clear  what  constitutes  fault  or 
privity  depriving  an  owner  of  the  benefit  of  the  statute. 
"Where  the  master,  who  was  also  part-owner,  was  on  board, 
but  not  on  deck,  at  the  time  of  the  collision,  and  the  ship 
was  properly  in  charge  of  the  mate  and  pilot,  it  was  held 
that  there  was  no  fault  or  privity  on  the  part  of  the 
master  (u). 

The  fact  of  the  master  of  the  wrong-doing  ship  being  a 
part-owner  and  personally  in  fault  for  the  collision  will 
not  deprive  his  co-owners  of  the  benefit  of  the  statute  (v) ; 
but  he  is  himself  liable  for  full  damages  {w).  Where  the 
master  is  a  part-owner,  it  is  not  necessary  for  the  co- 
owners,  in  order  to  obtain  judgment  limiting  their  liability, 
to  prove  that  the  master  was  not  privy  to  the  collision. 
They  are  entitled  to  the  usual  declaration  limiting  their 
liability,  with  a  reservation  of  the  injured  person's  rights 
against  the  master  (x). 

Under  17  &  18  Vict.  c.  104,  and  the  previous  Act,  53 
Geo.  ni.  c.  169,  sea-going  ships  only  were  entitled  to  the 


(r)  9  P.  D.  146. 

(«)  Page  175. 

(t)  The  Volaniy  1  W.  Rob.  383. 

\u)  The  Obey,  L.  R.  1  A.  &  E. 
102.  See  Kidson  v.  Me  Arthur  ^  5 
Seas.  Cas.  4th  Ser.  936. 

{v)  The  Spirit  of  (he  Ocean,  Br.  & 
L.  336  ;  The  Obey,  supra ;  Kideon  v. 
Mc Arthur f  supra;   The  Empusa^  6 


P.  D.  6  ;  Wilsofi  r.  Dickson,  2  B.  & 
Aid.  2)  was  a  similar  decisioii  under 
17  &  18  Viot.  0.  104. 

(it)  17  &  18  Vict.  o.  104,  b.  516. 
Ihe  Triune,  3  Ha^.  Ad.  114,  is  a 
decision  upon  the  sunilar  exertion 
in  63  Geo.  3,  o.  169. 

{x)  The  Cricket,  6  Asp.  M.  L. 
C.  63. 
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benefit  of  limited  liability.  It  seems  that  any  foreign  ship  Ship  muBt  be 
and  any  British  ship  (y),  seagoing  or  otherwise,  is  entitled 
to  the  benefit  of  the  Act  now  in  force;  but  if  she  is  British, 
and  the  law  requires  her  to  be  registered,  she  will  not  be 
entitled  to  the  benefit  of  the  Act  imless  she  is  registered. 
Craft  under  fifteen  tons  employed  solely  upon  the  coasts 
or  in  rivers  of  the  United  Kingdom  or  some  British  posses- 
sion within  which  the  managing  owners  are  resident,  and 
certain  fishing  and  coasting  craft  on  the  Newf oimdland 
and  neighbouring  coasts,  are  not  reqiured  to  be  regis* 
tered  (s). 

Where  an  unregistered  ship  was  negligently  launched 
from  a  builder's  slip  on  the  Mersey  and  damaged  a  vessel 
afloat,  it  was  held  that  the  liability  of  her  owners  (who 
were  British)  was  not  limited  by  the  Act,  and  they  were 
liable  for  the  whole  loss  (a).  But  a  ship  bought  by  British 
subjects  from  Dutch  owners,  and  not  yet  registered  as 
British,  was  allowed  to  limit  her  liability  as  a  foreign 
ship  (6). 

Section  54,  sub-sect.  2,  does  not  apply  to  goods  transhipped  CSkjoda  tran- 
after  and  in  consequence  of  a  collision  caused  by  the  fault  of  ool^^* 
the  carrying  ship,  and  subsequently  lost  by  the  negligence  ^^  ^^' 
of  those  on  board  the  ship  to  which  they  were  transhipped. 
In  such  a  case  the  Act  afiPords  no  protection  to  the  ship- 
owner.   The  Bcfminay  by  her  own  fault,  was  in  collision  with 
The  Bmhire.      Without  the  assent  or  knowledge  of  the 
cargo-owner,  and  in  order  to  carry  the  cargo  to  its  destina- 
tion, the  master  of  The  Bernina  transhipped  his  cargo  from 
TheBerninaj  which  had  been  injured  in  the  collision,  to  The 
Bmham  and  Atebury,    These  two  ships  subsequently  went 
ashore,  and  were  lost  with  their  cargoes  by  the  negligence 

(y)  A«  to  the  meaning  of  "ship"  (a)  The  Andalusian,  3  P.  D.  182. 

in  the  Merchant  Shipping  Acts,  Gf .   British   Columbia   Towing   and 

Bee  p.  326,  infra.  Transport  Co.  v.  Setcell,  9  Dnval's 

(«)  17  &  18  Vict.  o.  104,  ss.  19,  Eep.  (Canada),  627. 

616 ;  25  &  26  Vict.  c.  63, 8.1.    As  to  {b)  The  Brinio,  Ad.   Div.,  Jan. 

Bea-fUhing  craft,  31  &  32  Vict.  o.45.  27th,  1891 ;  90  L.  T.  249. 
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of  those  on  board.  After  their  loss,  The  Bemina  owners 
instituted  on  action  to  limit  their  liability,  and  obtained  the 
usual  judgment.  The  cargo-owners  made  no  claim  in  the 
limitation  action,  but  instituted  an  action  against  The 
Beimina  owners  for  loss  of  the  cargo.  It  was  held  that 
they  were  not  prevented  from  recovering  damages  in  this 
action  by  the  judgment  in  the  limitation  action  (6). 

The  liability  of  shipowners  is  limited  in  respect  of 
damages  recoverable  in  an  action  upon  the  contract  to 
cfiffry  as  well  as  in  respect  of  a  mere  tort.  So  carriers  by 
sea,  or  partly  by  sea  and  partly  by  land,  may  limit  their 
liability  as  against  passengers  or  cargo-owners  {c). 

The  owners  of  every  sea-going  vessel  (rf)  are  liable  for 
losses  occurring  upon  separate  occasions  to  the  extent  of  their 
statutory  liability  in  each  case.  Where  a  steamship  struck 
a  tug  and  also  the  ship  to  which  the  tug  was  passing  her 
tow-line,  it  was  held  that  the  amoimt  for  which  the  steam- 
ship was  liable  was  to  be  calculated  as  upon  one  collision 
and  not  upon  two  {e). 

In  a  case  where  a  steamship  was  towing  another,  and 
both  ran  into  and  damaged  a  third  ship  owing  to  the  neg- 
ligence of  the  towing  ship,  it  was  held  that  the  towing 
ship  was  alone  liable.  The  owners  of  the  towing  and  the 
towed  ship  being  the  same,  it  was  held  that  their  liability 
was  to  the  extent  of  8/.  per  ton  upon  the  tonnage  of  the 
towing  ship  (/). 

If  the  wrong-doing  ship  is  sunk  in  the  collision,  or  sub- 


{h)  The  Bemina,  12  P.  D.  36. 
The  bills  of  lading  of  The  Brixham 
and  The  Avebury  excepted  negli- 
gence of  the  master  and  crew,  while 
tiiose  of  The  Bemina  did  not.  It 
was  held  this  was  immaterial. 
Morewood  v.  Pollok,  1  E.  &  B.  743, 
is  a  similar  decision  upon  26  Geo.  3, 
0.  86,  8.  2. 

(c)  London  ^  S.  W,  Rail,  Co.  v. 
Jamee,  L.  R.  8  Ch.  241  ;  The 
Normandy^  L.  R.  3  A.  &  £.  152. 


(d)  17  &  18  Vict.  c.  104,  s.  506. 
25  &  26  Vict.  c.  63,  s.  54,  applies  to 
aU  foreign  and  registered  jBritiah 
ships. 

\e)  The  Rajah,  L.  R.  3  A.  &  E. 
639.  Cf.  The  Bemina,  12  P.  D.  36  ; 
The  Bougloi,  7  P.  D.  151.  In  The 
Creadon,  5  Asp.  M.  C.  585,  Butt,  J., 
stated  the  question  to  be  whether 
the  first  colEaioa  caused  the  second. 

(/)  Union  Steamship  Co.  v.  Otcnere 
of  the  Araean,  The  American,  and 
tlu  Syria,  L.  R.  6  P.  C.  127. 
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sequeutly  to  it,  the  o^nrners  are  not  thereby  disoharged  from  Binkinff  of 
habUityig).  their  i£ip. 

The  amount  recoverable  in  Board  of  Trade  proceedings  Amount 
tinder  17  &  18  Vioi  o.  104,  ss.  507—613,  in  respect  of  loss  f^w^iife 
of  life  or  personal  injury  is  limited  to  30/.  for  each  person  inprooeedinffs 
hurt  or  killed  (h).  of  Trade. 

Lord  Campbell's  Act  (i),  enabling  the  representatives  of  Combined 
persons  killed  by  negligence  to  recover  damages,  is  not  ^  yict^  o^63 
repealed  or  affected  by  the  Merchant  Shipping  Acts,  ex-  ».  6*,  and 
oept  so  far  as  those  Acts  limit  the  extent  (k)  of  the  ship-  tell'a  A^f' 
owner's  liability. 

It  will  be  observed  that  the  shipowner's  liability  in  "Improper 
respect  of  injury  to  persons  or  goods  on  board  another  ship,  ^^fi^*^on." 
or  to  another  ship,  is  limited  only  where  such  injury  is 
caused  by  "the  improper  navigation"  of  his  own  ship; 
and  tiiat  his  liability  as  carrier  is  limited  whether  the  loss 
arises  from  improper  navigation,  or  from  some  other  cause. 
There  has  been  some  doubt  as  to  the  meaning  of  the  words 
**  improper  navigation."  In  The  Warkworth  the  effect  of  the 
Act  was  stated  by  Brett,  M.E.,  to  be  that  the  owner's 
liability  is  limited  for  "  all  damage  wrongfully  done  by  a 
ship  to  another  whilst  it  is  being  navigated,  where  the 
-wrongful  action  of  the  ship  by  which  damage  is  done  is  due 
to  the  negligence  of  any  person  for  whom  the  owner  is 
reponsible"  (/). 

In  that  case  the  collision  was  caused  by  the  ship's 

(^)  The  Normandy,  L.  B.  3  A.  &  {k)  Gladholm  v.  Barhefy  L.  R.  1 

£.  152 ;  Brorcny.  Wilkimotiy  15 M. &  Ch.  223 ;  ibid,  2  Eq.  598. 

W.  391.    In  America,  it  seems  that  (/)  Fer  Brett,  M.  R.,  The  Warh^ 

if  the  wrong-doing  vessel  is  sunk,  icorth,  9  P.  D.  145,  147.    As  to  the 

the  owners  are  discharged ;  2  Par-  meaning  of  *  *  improper  navigation ' ' 

sons  on  Shipping  (ed.  1869),  120 —  in  an  insurance  case,  see  Canada 

140 ;  9  U.  S.  Stat,  at  Large,  635 ;  Shipping  Co.  v.  British  Shipowners 

Norxcieh  Steamboat  Co,  v.   Wright^  Mutual  Protecting  Association,  22  Q,. 

13  Wall.  104.  B.  D.  727  ;  23  Q.  B.  D.  342 ;  Good 

(A)  This  enactment  is  not  acted  v.  London  Steamship  Owners^  Mutual 

upon  in  practice.  See  p.  123,  supra.  Protecting  Association,  L.  R.  6  C.  P. 

(f)  9  &  10  Vict.  c.  93  ;  27  &  28  563;  Carmichael  y.  Liverpool  Sailing 

Vict.  c.  95.  Ship  Owners* Mutual IndemnitgAssO' 

ciation,  19  Q.  B.  D.  242. 
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steam  steering-gear  failing  to  act  at  the  oritioal  moment. 
The  gear  failed  to  work  owing  to  a  certain  pin  not 
being  in  its  place.  The  pin  had  worked  or  fallen  out 
of  its  socket  owing  to  its  not  being,  as  it  should  have 
been,  a  "  split "  pin.  It  did  not  appear  by  whom  the 
improper  pin  had  been  inserted.  It  was  held  by  the 
Court  of  Appeal,  affirming  the  decision  of  Butt,  J.,  that 
the  collision  and  loss  was  caused  by  improper  navigation, 
without  actual  fault  or  privity  of  the  owners,  and  that 
their  liability  was  limited  by  the  Act.  In  the  Court  of 
Appeal  (m)  it  was  held  that,  the  statute  being  necessary 
only  where  there  has  been  negligence  for  which  the  owner 
must  be  responsible,  it  must  be  assumed  that  the  damage 
done  by  The  Wdrktcoiihw8i&  caused  by  negligence  in  fitting 
the  steering-gear,  for  which  negligence  the  owner  was  re- 
sponsible. ^^  Improper  navigation  means  improper  naviga- 
tion by  the  owner  of  the  ship.  Now  in  the  eye  of  the  law 
the  owner  does  improperly  navigate  his  ship,  if,  owing  to 
the  negligence  of  some  one  for  whom  he  is  responsible, 
his  ship  does  damage  to  another.  It  is  impossible  for  us 
to  treat  ^  improper '  as  equivalent  to  '  unskilful ' ;  on  the 
contrary,  it  means  *  wrongful,'  A  person  who  uses  his 
ship,  which  is  not  in  a  condition  to  be  so  employed,  does 
in  reality  improperly  navigate  her"  (n). 

An  injury  done  to  a  vessel  in  tow  by  her  tug  during 
the  performance  of  the  towage  contract  was  held  to  be 
caused  by  "  improper  navigation  "  within  the  meaning  of 
the  Act,  and  the  tug-owner's  liability  was  limited  (o). 

It  seems  that  a  collision  between  a  ship  being  launched 
and  another  afloat,  caused  by  the  fault  of  those  in  charge 
of  the  launch  starting  her  at  a  wrong  time,  is  injury  by 
improper  navigation  within  the  meaning  of  the  Act  (p). 

(m)  9  P.  D.  145.  note  ;  46  L.  J.  C.  P.  783.    AliUr 

(n)  Per  Bowen,  L.  J.,  The  Wark'  in  Canada :  £ritiih  Columbia  Towage 

worth,  9  P.  D.  146.  148.  andTramportCo.^.SeweUy^DvLYtJH^ 

(o)   WahWerg  v.  Young,  24  W.  R.  Rep.  627. 

847  ;   4  Asp.  Mar.  Law  Cas.  27,  [p)  See  The  Andalusian,  3  P.  D. 
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The  shipowner  is  liahle  heyond  the  sum  to  which  his  Shipowner 
liability  is  limited  by  the  statute  for  interest  on  the  amount  the  st^So^ 
of  his  statutory  liability  from  the  date  of  the  collision  (y).  1*"^^' 
In  the  case  of  limited  liability  this  is  the  rule,  whether  the  costs, 
ship  was  earning  freight  at  the  time  of  collision  or  not  (r), 
and  whether  there  are  several  claims  or  only  one  («).    And 
he  is  liable  beyond  the  statutory  amount  for  the  costs  of 
the  action  (t). 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  Wrong-doer 
that  the  collision  was  caused  by  the  fault  of  his  own  ship,  ^f  ^^  £3ft 
obtaiDs  judgment  for  limitation  of  his  liability,  and  pays  ^7  i^^firment 
into  Court  the  statutory  amount  of  his  liability,  does  not  UmitLog  his 
thereby  escape  from  the  legal  consequences  of  his  wrong-  ^^^^y* 
ful  act  in  causing  the  collision,  except  so  far  as  the  Act 
expressly  relieves  him.     The  owner  of  a  ship  sunk  in  the 
Thames  paid  into  Court  the  statutory  amoimt  of  his  lia- 
bility.   His  ship  was  raised  by  the  Thames  Conservators 
(who  have  statutory  powers  to  raise  wrecks  and  reimburse 
themselves  for  the  expense  of  raising  them  by  sale  of  ship 
and  cargo),  he  undertaking  to  pay  the  cost  of  raising.     It 
was  held  that  the  shipowner  was  bound  to  hand  over  cargo 
on  board  to  its  owner,  and  that  the  cargo-owner  was  not 
liable  to  pay  him  anything  by  way  of  salvage  or  general 
average  contribution  (w). 

182,  where,  however,  the  point,  the  same  effect, 

though  raised  in  argument,  was  (r)  The  Northumbria,  L.  R.  3  A. 

not  mentioned  in  the  judgment.  &  £.  6.    As  to  the  justice  of  the 

See  also  per  Brett,  M.  R.,    The  practice   compared  with   that   at 

Warkworth^  9  P.  D.  145,  147,  as  to  common  law,  see  per  Lord  Esher, 

the  effect  of  negligence  on  shore  M.  R.,  13  P.  D.  118. 

caiudng  improper  navigation  on  the  («)  Smith  v.  Kirby^  1  Q.  B.  D. 

water.  131.     It  has  been  stated  that  the 

[q)  Straker  v.  Hartland  (1864),  2  report  of  this  case  is  incorrect ;  that 

H.  &  K.  670 ;  The  Amalia,  5  N.  R.  it  was  not  a  case  of  collision,  but  of 

164,  note;  34  L.  J.  Ad.  21;  The  a  ship  capsizing  through  improper 

City  of  Buenot  Ayres  (1 871),  1  Asp.  stowage. 

Mar.  Law  Cas.  169 ;  African  Steam-  {t)  The  Dundee,  2  Hag.  Ad.  137 ; 

thip  Co.  V.  Swansy,  2  E.  &  J.  660  ;  JBx  parte  Rayne,  1  Q.  B.  982,  are 

General  Iron  Screw  Collier  Co,  v.  decisions  to  this  effect  under  former 

Sehurmanns,  IJ.  &  H.  180 ;  Nixon  Acts.      A    like   rule    prevails   in 

V.  RoberUj  1  J.  &  H.  739 ;    are  America ;  The  Wanata,  6  Otto,  600. 

dedfflons  under  the  Act  of  1864  to  (m)  The  EttHek,  6  P.  D.  127. 
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Act  applies 
only  to  injury 
to  or  on  board 
craft. 


Liability  of 
Bbipowner 
carrying  in 
another  man's 
ship  ia 
unlimited; 

except  where 
thecairieris 
a  railway 
company. 


Other  oases  of 

nnlimited 

liability. 


Liability  for 
damage  to  a 
light*  ship. 


Liability  of 
cargo  to 
arrest  not 
affected  by 
the  Act. 

Liability  of 
Trinity  House 
pilot. 


The  Act  applies  only  where  the  injury  is  to  a  ship  or 
boat  (x),  or  to  persons  or  goods  on  board  a  ship.  The 
liability  for  damage  to  a  pier,  wharf,  or  other  object  ashore, 
and  for  damage  to  property  afloat,  other  than  that  men- 
tioned in  the  Act,  is  unlimited  (y). 

The  liability  of  a  person  who  contracts  to  carry  persons^ 
animals,  or  goods  by  sea,  and  carries  them  in  a  ship  not 
owned  by  himself,  is  not  limited  by  the  statute.  But  the 
liability  of  a  railway  company  in  such  a  case  is  limited  as 
regards  animals  and  goods  (z) ;  and  also,  it  would  seem, 
as  regards  loss  of  life  or  personal  injury  to  passengers ; 
but  the  words  of  the  Act  are  somewhat  obscure  as  regards 
passengers  (a). 

The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships, 
of  partners  in  a  shipping  adventure  who  work  but  do  not 
own  the  ship  (6),  seems  to  be  untouched  by  the  Act,  and 
to  be  unlimited.  Whether  charterers  and  others  in  the 
position  of  j^ro  hdc  vice  owners  are  within  the  benefit  of  the 
Act  seems  doubtful  {c).  As  against  the  Crown  there  are 
no  words  limiting  the  liability  of  the  subject  (d). 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship,  in 
addition  to  her  liability  for  damages,  she  incurs  a  penalty 
of  50/.  (e).  Notwithstanding  the  words  of  the  Act,  the 
liability  for  damages  is  probably  limited  to  the  statutory 
amount  in  this,  as  in  other,  cases. 

The  liability  of  cargo  to  be  arrested  in  order  to  compel 
payment  of  freight  is  not  affected  by  the  Act  (/). 

The  liability  of  a  London  Trinity  House  pilot  in  respect 


(x)  The  word  "boat"  does  not 
occur  in  paragraphs  (1)  and  (2)  of 
sect.  64. 

(y)  See  JRiver  Wear  Commiasioners 
T.  AdamsoHy  1  Q.  B.  D.  546 ;  2  App. 
Gas.  743. 

(s)  34  &  35  Vict.  c.  78,  s.  12. 

(a)  SeejEMrLordBlaokbum,i>oofoii 
y.  Midland  Rail  Co,^  2  App.  Gas. 


792,  809. 

[b)  As  in  Steel  y.  Inter,  3  C.  P. 
D.  121. 

(c)  The  question  has  neyer,  so 
far  as  the  writer  is  aware,  arisen. 

id)  See  The  Zoe,  11  P.  D.  72. 
(e)  17  &  18  Vict.  c.  104,  s.  414. 
(/)  2^0»3?Anw,L.B.3A.&£. 
308. 


Digitized  by 


Google 


LIMITATION  OF  LIABILITY.  179 

of  neglect  and  want  of  skill  is  limited  to  100/.,  the  amount 
of  the  bond  required  to  be  executed  by  him  upon  his 
appointment,  together  with  the  amount  of  his  pilotage 
fee  {g). 

The  liability  for  damage  caused  by  a  ship  owned  by  a  Liability  for 
limited  liability  company  incorporated  under  the  Com-  ghip^raed 
panicB  Act,  1862,  is  of  course  ultimately  measured  by  the  ^^^^^^  ^P 
value  of  the  assets  of  the  company.    Where,  as  is  some- 
times the  case,  the  whole  aflsets  of  the  company  consist  of 
the  ship  that  does  the  damage,  and  she  is  sunk  in  the 
collision,  the  injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners'  liability  when  CJombined 
it  operates  in  conjunction  with  the  rule  as  to  division  of  SSIindtin^ 
loss  is  fully  discussed  in  a  previous  chapter  (A).     It  may  H?^*^ 
here  be  stated  shortly  that,  where  both  ships  are  in  fault,  division  of 
and  the  damage  to  ship  A.  and  to  cargo  on  board  her  is  ^^^' 
greater  than  that  to  ship  B.,  and  B.  limits  her  liability 
pursuant  to  the  statute,  the  damages  recoverable  by  A. 
will  be  so  much  of  the  sum  representing  B.'s  statutory 
liability  as  bears  to  the  entire  sum  the  ratio  which  the 
difference  between  the  losses  on  the  two  ships  bears  to  the 
aggregate  losses  of  owners  of  cargo  on  board  A.  and  other 
persons  entitled  to  claim  against  B. ;  and,  further,  that  B. 
can  recover  nothing  (t). 

It  is  provided  (25  &  26  Yict.  c.  63,  s.  55)  that  insur-  insurances 
ances  effected  against  any  of  the  events  mentioned  in  ^^^ija^ 
Beet.  54,  and  occurring  without  actual  fault  or  privity  of  bility  is 
the  owners,  shall  not  be  invalid  by  reason  of  the  nature  yaua. 
of  the  risk.     The  effect  of  this  clause  is  not  clear ;  there 
seems  no  doubt  that  such  insurances  would  be  valid  apart 
from  the  Act  (i). 

{g)  17  k  18  Viot.  o.  104,  %.  873.  {k)  There  seems  to  have  been  an 

(A)  Bupra^  p.  138.  idea  that  snch  insurances  might  be 

(t)  Stoomvaarts  Maaitehappy  Ne^  invalid  for  want  of  interest  in  the 

derUmdi  y.  Pmintular  and  Oriental  insurer:  Hansard's  Pari.  Deb.  vol, 

Steam$kip  Xavigalion  Co.,  7  App.  166,  p.  2227. 

Cas.  795. 

k3 
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Priorities  of 
claimants  in 
respect  of  loss 
of  life  and 
loss  of  goods. 


Proof  by  the 
Crown. 


Liability 
where  some 
claims  settled. 


Bight  of 
bottomry 
bond-holder 
on  freight, 
where  wrong- 
doer limits  his 
liability. 


Afl  to  the  practice  in  actions  for  limitation  of  liability, 
see  below,  p.  328. 

Where  tiie  amount  of  the  fund  in  Court  is  insuflBoient 
to  satisfy  in  full  claims  in  respect  of  loss  of  life  and  loss  of 
cargo,  the  former  are  entitled  to  the  whole  of  that  part  of 
the  fund  which  represents  the  7L  per  ton ;  and  they  are 
entitled  to  prove  against  the  residue  of  the  hmUpanpa^fni 
with  the  cargo  claimants.  The  latter  have  no  priority  of 
proof  against  the  part  of  the  fund  which  represents  the  8/. 
per  ton  (/). 

The  Crown  may  prove  against  the  fund  in  Court  both 
by  the  general  law  and  by  31  &  32  Vict  o.  78,  s.  3 
(Admiralty  Suite  Act,  1868)  (m). 

In  a  recent  English  case,  where  there  were  daims  in 
respect  of  loss  of  life  as  well  as  loss  of  property,  but  all  the 
life  claims  had  been  settled  out  of  Court,  the  shipowner 
was  allowed  to  limit  his  liability  upon  payment  into  Court 
of  8/.  per  ton  only  (n). 

In  Scotland  it  has  been  held  that  where  the  shipowner 
has  settled  out  of  Court  some  of  the  claims  in  respect  of  a 
collision  for  which  his  ship  was  in  fault,  he  is  entitled, 
upon  a  petition  for  limitation  of  his  liabUity,  to  take  into 
account  the  sums  previously  paid  in  respect  of  such  claims ; 
and  that  the  other  claimants  are  not  entitled  to  any  more 
than  they  would  have  recovered  if  none  of  the  claims  had 
been  settled  (o). 

Where  a  ship  negligently  damages  another,  and  the 
owners  of  the  latter  obtain  a  judgment  limiting  their 
liability  imder  the  statute,  the  holder  of  a  bottomry  bond 
on  freight  earned  by  the  injured  vessel  is  entitled  to  share 
rateably  in  the  amount  to  which  the  liability  of  the  wrong- 
doer is  limited  (^). 

(w)  TheZoe,  11  P.  D.  72. 

(n)  TheFo8eolino,6Asp,'il.li,C. 
420. 

(o)  ^ankiru  v.  JRateheHy  4  Sess. 
Cas.  4th  ser.  726. 

(p)  The  EmpuMy  6  P.  D.  6. 


(I)  The  Victoria  (No.  2),  13  P.  D. 
126.  See  Nixon  r.  ItoberU,  1  J.  & 
H.  739  ;  Leycester  v.  Logan^  26  L. 
J.  Ch.  306,  decided  upon  17  &  18 
Vict.  c.  104,  8.  614;  Burrell  v. 
Simpaotiy  4  Sess.  Ca.  4th  ser.  177. 
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Note. 


Policy  of  the  Law  limiting  Shipowners*  Liability  ;  and 
Foreign  Law  upon  the  Subject. 

There  lias  of  late  years  been  considerable  difference  of 
pinion  as  to  the  policy  of  the  law  which  limits  shipowners' 
Lability.  The  Acts  which  give  effect  to  that  policy  have  been 
pollen  of  as  abridging  the  natural  (y)  or  common  law(r) 
ig^Iits  of  persons  injured  by  collision,  as  tyrannical  («),  and 
lerogating  to  the  extent  of  injustice  from  the  legal  rights  of 
3arties(/).  On  the  other  hand,  the  Acts  in  question  have 
3een  described  as  valuable  (w)  and  necessary  for  the  encour- 
agement of  commerce  {x). 

The  first  view  assumes  the  justice  of  the  law  which  makes 
a  shipowner,  wholly  blameless  himself,  liable  for  the  negli- 
gence of  his  officers  and  crew.  The  natural  justice  of  such 
a  law  is  not  immediately  apparent ;  but  the  experience  of 
mankind,  and  the  prevalence  amongst  civilized  nations  of  the 
principle  of  law  represented  by  the  maxim  respondeat  superior , 
point  to  its  practical  efficiency  as  a  check  upon  negligence. 
The  expediency  of  so  framing  the  law  as  to  provide  the  greatest 
possible  security  against  the  carelessness  and  recklessness  of 
persons  to  whom  is  entrusted  by  others  the  conduct  of  a 
business  so  likely  to  do  mischief  as  the  navigation  of  ships 
is  manifest  (y).  But  even  as  matter  of  expediency  it  has  been 
questioned  whether  shipowners  or  other  principals  should 
be  liable  at  all  for  the  negligence  of  those  whom  they  em- 
ploy ;  and  it  has  been  said  by  a  distinguished  judge  that  the 
principle  should  at  any  rate  not  be  extended  (2).  However 
this  may  be,  it  would  seem  that  the  law  respondeat  superior, 
if  expedient  in  any  case,  is  eminently  so  as  regards  the 

{q)  Per  Sir  R.  Phillimore,  The  (»)  Per  Brett,  L.  J.,  6  P.  D.  136. 

2ioHhumhia,  L.  S.  3  A.  &  E.  6.  (0  Per  Brett,  L.  J.,  4  P.  D.  184. 

(r)  Per  Ablwtt,   C.  J.,   Gale  v.  («)  Per  Butt,  J.,  The  Warkioortht 

Laurie,  5  B.  &  G.  156,  163.    See  9  P.  D.  20. 

also  per  Lord  Palmeraton  in  the  (x)  See  supra,  p.  163. 

debate  in  the  House  of  Conurnons  (V)  See  per  Lord   Bramwell,    7 

^pon  25  k  26  Vict.  o.  63,  s.  54:  App.  Gas.  826,  n.;)E'«r  James,  L.J. , 

Hansard's  ParL  Debates,  vol.  166,  The  M.  Moxham,  1  P.  D.  110. 

p.  2225.  (2)  Per  Jessel,  M.  R.,  9  Q.  B.  D. 

351. 
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navigation  of  ships.  The  lives  of  all  those  who  navigate  iLe 
seas,  and  the  safety  of  the  oommerce  of  the  worlds  depends 
largely  upon  the  attention  and  carefulness  of  those  ifboa 
shipowners  place  in  charge  of  their  ships.  Bisk  of  collisoi 
has  of  late  years  veiy  greatly  increased,  and  will  continieta 
increase.  The  growth  in  the  number  and  size  of  ships,  tb 
superseding  of  sailing  ships  by  steamships,  and  the  tapii 
speed  at  which  steamships  are  now  run,  are  ciieainsta&eei 
which  cannot  fail  to  increase  the  losses  arising  from  coDisioiL 
It  has  been  calculated  that,  other  conditions  remaining  the 
same,  the  risk  of  collision  increases  with  the  number  of  shipe 
in  the  ratio  of  ten  to  one.  Statistics  show  that  the  per- 
centage of  steamships  in  collision  is  five  times  as  laige  ai 
that  of  sailing  ships;  and  whilst  steamships  are  increasiogiii 
number  and  tonnage  the  number  of  sailing  ships  is  statianuj, 
if  not  decreasing.  All  these  facts  seem  to  point  to  the  ex- 
pediency of  applying  to  shipowners  the.  same  law  which  k 
other  matters  has  been  found  necessary  for  public  safety.  So 
far  as  the  existing  law,  which  limits  their  liability  for  tb 
negligent  acts  of  their  servants,  departs  from  the  wholesoae 
principle  respondeat  superior ^  it  affords  a  direct  encouiagemeot 
to  negligent  and  reckless  navigation. 

These  considerations  do  not  appear  to  have  weired  irith 
the  Legislature,  either  when  the  original  Act  of  Geo.  HL,  or 
when  the  subsequent  Merchant  Shipping  Acts  were  passed 
for  the  relief  of  shipowners.  The  history  of  those  Acts  ahowB 
that  they  originated  in  a  policy  of  protection,  of  which  tlie 
necessity  or  expediency  at  the  present  day  may  well  be 
doubted. 

It  may,  however,  be  thought  that  it  is  neoessazy  to  main- 
tain the  principle  of  limited  liability  for  the  relief  of  British 
shipowners  so  long  as  that  rule  is  enforced  by  laws  of  other 
maritime  nations.     It  appears  that  shipowners'  liabilitj  is 
limited  by  the  municipaJ  laws  of  most,  if  not  aU,  foreign 
countries.    The  state  of  foreign  law  upon  the  subject  is  as 
follows : — 
The  law  as  to       In  the  United  States  of  America  owners  are  not  liable  in  the 
U^ty^L^    Federal  Courts  for  loss  or  damage  beyond  the  amount  of  their 
America.         interest  in  the  ship  and  freight  at  the  time  of  the  ooUiaoD. 
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3ut  there  is  no  limitation  of  liability  for  damage  by  a  yessel 
wholly  engaged  in  inland  navigation:  The  War  Eagle^  6 
Bissel,  364.  If  the  wrong-doing  ship  is  herself  sunk,  it  seems 
that  the  owners  are  altogether  discharged:  2  Parsons  on 
Shipping  (ed.  1869)  120,  seg, ;  9  U.  S.  Stat,  at  Large,  685 ; 
Nortcieh  Steamboat  Co.  v.  Wright,  13  Wall.  104  (in  this 
country  the  loss  of  their  own  ship  never  discharged  the 
Dwners:  Broton  r.  Wilkinson,  15  M.  &  W.  391);  and  the 
limit  of  liability  is  the  value  of  the  ship  after  collision: 
Norwich  and  New  York  Transportation  Co.,  17  Blatchf.  221. 
But  certain  formalities  must  be  gone  through,  and  the  ship 
must  be  surrendered,  or  the  owners  will  not  be  entitled  to  the 
benefit  of  the  Act  of  Congress  limiting  their  liability  :  see  The 
Jos.  W.  Dyer  v.  National  Steamship  Co.,  14  Blatchf.  483.  In 
some  of  the  State  Courts  it  has  been  doubted  whether  the 
owner's  liability  is  limited ;  but  it  appears  that  where  one  of 
the  ships  is  foreign  the  Federal  Courts,  and  not  the  State 
Courts,  have  jurisdiction,  and  that  the  foreign  ship  has  the 
benefit  of  the  Act  of  Congress;  see  a  letter  from  Mr,  Thornton 
to  Lord  Tenterden,  of  26th  Nov.,  1872. 

Upon  the  Continent  of  Europe  the  rule  that  abandonment  Contizieiital 
of  the  ship  discharges  the  owners  is  almost,  if  not  quite,     ^' 
universal.    Art.  216  of  the  French  Code  de  Commerce  is  as 
follows : — 

"  Tout  propri6taire  de  navire  est  civilement  responsable  des  France, 
faits  du  capitaine,  et  tenu  des  engagements  contract6s  par  ce 
dernier  pour  ce  qui  est  relatif  au  navire  et  &  rexp6dition.  II 
pent  dans  tons  les  cas  s'affranchir  des  obligations  ci-dessus 
par  I'abandon  du  navire  et  du  fret.  Toutef ois  la  faculte  de 
faire  abandon  n'est  point  accordee  a  celui  qui  est  en  m^me 
temps  capitaine  et  propri6taire  ou  co-propri6taire  du  navire. 
Lorsque  le  capitaine  ne  sera  que  co-proprietaire,  il  ne  sera 
responsable  des  engagements  contractus  par  lui,  pour  ce  qui 
est  relatif  au  navire  et  &  I'ezp^dition,  que  dans  la  proportion 
de  son  int6r^t," 

Ab  to  the  history  of  this  article,  see  Lloyd  v.  Ouibert,  L.  B. 
1  a  B.  115 ;  6  B.  &  S.  100 ;  and  per  Dr.  Lushington,  The 
Mary  Ann,  L.  E»  1  A.  &  E.  8,  11. 
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Gennany, 

Holland, 

Belgium, 

Russia, 

Portugal, 

Spain,  Italy, 

"Egypt, 


The  law  by  which  the  shipowner's  liability  is  limited  to 
the  value  of  the  ship  and  freight  has  no  application  in  the 
case  of  a  collision  between  craft  engaged  in  inland  navigation. 
A  distinction  is  drawn  between  collisions  '^maritimes"  and 
"  non-maritimes."  In  the  one  case  the  owner's  liability  is 
limited,  in  the  other  not : — **  comme  dans  Tun,  c'est  la  chose, 
autrement  dit  le  navire  qui  repond  plutot  le  dommage,  et 
dans  I'autre,  la  personne;"  Jurisprudence  et  Doctrine  en 
Matiere  d'Abordage,  par  M.  Sibille,  pp.  7,  8. 

Arts.  451, 452  of  the  Qerman  Commercial  Code ;  Art.  321  of 
that  of  Holland;  Art.  7  of  the  Belgian  Code;  Art.  491  of 
the  Italian ;  Art.  649  of  the  Eussian  (a) ;  Art  587  of  the 
Spanish  Code ;  and  Art.  30  of  the  Egyptian  Code  de  Com- 
merce Maritime,  are  sinular  in  effect  to  the  article  of  the 
French  Code  cited  above.  The  corresponding  Article  (492) 
of  the  new  Portuguese  Code  seems  only  to  limit  the  owner's 
liability  in  respect  of  obligations  arising  out  of  contract :  a 
doubt  might  be  suggested  as  to  whether  this  is  not  the  effect 
of  the  Italian  provision  also  (h). 


(a)  The  -writer  has  been  unable 
to  examine  the  latest  Russian  oode ; 
but  it  is  belieyed  to  be  to  the  same 


effect  as  that  referred  to  in  the  text. 

Jb)  Ab   to   some  recent  foreign 
les,  see  p.  160,  note  {a),  supt-a. 


Digitized  by 


Google 


(    185    ) 


CHAPTER   Vin. 

TUG  AND  TOW. 

Where  one  ship  is  in  tow  of  another,  the  two  ships  are,  For  aome 
for  some  purposes,  by  intendment  of  law,  regarded  as  one,  ^^^^^ 
the  command  or  governing  power  being  with  the  tow,  and  treated  as  one 
the  motive  power  with  the  tug  (a). 

Thus,  for  the  purposes  of  the  Regulations  for  prevent-  I'or  the  pur- 
ing  collision,  the  tug  and  her  tow  are  treated  as  one  ship,  ^^^tioiu. 
and  that  a  steam  or  sailing  ship  according  as  the  towing 
ship  is  under  steam  or  not  (6).  But  it  is  obvious  that  a 
tug  with  a  ship  in  tow  has  not  the  same  facility  of  move- 
ment as  if  she  were  omincumbered.  She  is  not,  in  any- 
thing like  the  same  degree,  mistress  of  her  own  movements. 
She  cannot,  by  stopping  or  reversing  her  engines,  at  once 
stop  or  back  tlie  ship  in  tow.  In  taking  meajBures  to  avoid 
a  third  vessel  she  has  to  consider  her  tow ;  and  a  step  that 
would  be  right,  and  take  her  clear,  if  she  were  unincimi- 
bered,  may  bring  about  a  collision  between  her  tow  and 
the  ship  which  she  herself  has  avoided  (<;).  Although, 
therefore,  it  is  the  duty  of  a  tug  with  a  ship  in  tow  to 
comply,  so  far  as  is  possible,  with  the  Regulations  for 
preventing  collisions,  it  is  also  the  duty  of  a  third  ship 

(a)  The  CUadon,  14  Moo.  P.  G.  C.  Bened.  309 ;  13  Otto,  699 ;  The 
97;  The  Atneriean  and  The  Syria,  Farewell,  S  QxiehooL.  R.  87.  There 
L.  R.  6  P.  G.  127,  132.  has  been  no  deoiidon  as  to  a  sailing 

[b)  The  Warrior,  L.  R.  3  A.  &  ship  towing  another,  but  there  can 
B.  553 ;  JTie  American  and  The  be  little  doubt  that  the  law  is  as 
S^y  uH  eupra.     Tlie  same  has  stated  in  the  text. 

been  hdd  in  America :  New  Tork,  {c)  See  The  Arthur  Gordon  and 

^.  Co,  V.  Philadelphia,  fe,  Co.,  22  The  Independence,  Lush.  270 ;  The 

How.  461 ;    The  Ivanhoe   v.    The  Kingeton-hy'the-Sea,    3    W.  Rob. 

Martha  M.  Eeath^  7  Bened.  213 ;  152. 
The   Ci/vilta   and   The   Beetleee,    6 
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Whether  tog 
and  tow  are 
one  ship,  so 
that  one  is 
affected  by 
the  fault  of 
the  other. 


The  tag  is  the 
servant  of  the 
tow;  meaning 
of  the  expree- 
flion. 


Tow  liable  in 
Admiralty  for 
the  fault  of 
hertng. 


to  make  allowance  for  the  incumbered  and  comparatively 
disabled  state  of  a  tug,  and  to  take  additional  care  in 
approaching  her  (d). 

The  principle  that  the  tug  and  her  tow  are  in  law  re- 
garded as  one  ship  has  been  applied  in  Admiraltj  so  as  to 
make  one  of  them  liable  for  a  collision  with  a  third  ship 
caused  by  the  fault  of  the  other.  Unless  the  actual  wrong- 
doer in  these  cases  is  the  servant  or  agent  of  the  owner  of 
the  ship  sued,  the  condemnation  in  Admiralty  of  the  ship 
sued  appears  to  conflict  with  the  principle  laid  dowa  in 
some  of  the  cases  (e),  that  the  responsibility  of  the  owner 
at  law  and  the  liability  of  the  ship  in  Admiralty  are 
always  concurrent.  We  propose,  therefore,  to  consider  in 
some  detail  the  respective  liabilities  at  law  of  the  owners 
of  the  tug  and  of  the  owners  of  the  tow,  and  in  Admiralty 
of  the  tug  and  of  the  tow,  where  there  is  a  collision  between 
the  tug  and  a  third  ship,  or  between  the  tow  and  a  third 
ship. 

It  is  a  term  of  the  ordinary  towage  contract  that,  as 
regards  the  conduct  and  navigation  of  the  two  ships,  the 
tug  and  those  on  board  her  shall  obey  the  orders  of  those 
on  board  the  tow  (/).  This  relationship  between  the  two 
ships  is  expressed  by  the  sayiag,  to  be  met  with  in  some 
of  the  cases,  '*  that  the  tug  is  the  servant  or  in  the  service 
of  the  tow  "  {g).  This  expression  has  led  to  the  tow  being 
held  in  Admiralty  responsible  for  the  fault  of  those  on 
board  the  tug;  at  least,  where  such  fault  leads  to  a  collision 
between  the  tow  and  a  third  ship. 

In  The  Ticonderoga  (A),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 


id)  The  American  and  The  Syria 
L.  R.  6  P.  0.  127 ;  The  La  JPtata, 
Swab.  220,  298. 

{e)  A  principle  which  has  not 
always  been  adhered  to:  eupra, 
p.  93. 

(/)  Sec  in/ray  p.  197. 


(ff)  See  jMT  Sir  B.  Fhillimore  in 
The  Mary,  6  P.  D.  14,  16 ;  Tha 
SinquoH,  6  P.  D.  244 ;  per  Sir  R. 
Collier  in  The  American  and  The 
Syria,  L.  R.  6  P.  C.  127,  132. 

(A)  Swab.  215. 
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employ,  struck  and  injured  a  third  ship.  The  collision 
was  caused  by  the  fault  of  those  on  board  the  steamship. 
It  was  held  by  Dr.  Lushington  that  the  tow  was  liable  in 
Admiralty.  ^'  La  oases  of  one  vessel  coming  into  collision 
with  anotiier,  and  the  vessel  proceeded  against  having  been 
in  charge  of  a  steamer,  there  can  be  no  doubt  whatever 
that  the  vessel  which  has  the  steamer  in  her  employ  is 
responsible  both  for  her  own  acts  and  those  of  the 
steamer"  (i). 

A  barque  in  tow  of  a  tug  was  approaching  the  entrance 
of  the  Eegent's  Canal  Basin.  The  tug,  without  orders 
from  the  barque  (which  was  in  charge  of  a  compulsory 
pilot),  improperly  altered  her  course,  and  thereby  caused 
the  barque  to  strike  and  injure  the  pier  head.  It  was  held 
by  Sir  E.  Fhillimore  that  the  barque  and  her  owners  were 
liable:  "The  tug  was  the  servant  of  The  Sinquasi  (the 
barque),  and  The  Sinquasi  is  responsible  for  what  the  tug 
did  "  (k).  It  seems  to  have  been  held,  also,  that  under  the 
special  circumstances  of  the  case  it  was  the  duty  of  the  tug 
to  alter  her  course  without  waiting  for  orders  from  the  tow. 
In  The  Bianca  (l)  it  seems  to  have  been  assumed  that 
the  ship  proceeded  against,  the  tow,  was  responsible  for 
the  fault  of  those  on  board  the  tug.  And  in  The  American 
and  The  St/ria  Sir  E.  Collier  stated  the  law  to  be  that 
"the  tog  is  in  the  service  of  the  tow  ;  the  tow  is  answer- 
able for  the  negligence  of  her  servant,  and  is  for  some 
purposes  identified  with  her"  {m). 

It  seems  dear,  therefore,  that  in  Admiralty  the  tow  is 
liable  for  a  collision  between  herself  and  a  third  ship  by 
the  fault  of  those  on  board  the  tug ;  and  further,  that  her 
liability  is  independent  of  the  question  whether  those  on 
board  the  tug  are  the  servants  of  the  owners  of  the  tow» 
in  the  sense  that  the  latter  would  be  liable  at  law  for  the 

(t)  AlUer  in  Canada,  The  WUliatn^  (l)  8  P.  D.  9L 

4  Quebec  L.  B.  306.  (m)  L.  R.  6  P.  G.  127,  132. 

(A)  ThSmquaai,  5  V,D,  241. 
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negligenoe  of  the  former.    There  seems  reason  to  think 
that  the  habit  of  personifying  the  ship^  whioh,  as  pointed 
out  above,  has  produced  confusion  in  other  cases,  has  led  to 
the  condemnation  in  Admiralty  of  a  ship  in  tow  for  the 
fault  of  those  on  board  her  tug,  without  sufficient  considera* 
tion  of  the  question  whether  the  wrong-doer  is  a  person 
for  whose  acts  the  owner  of  the  ship  sued  is  liable  at  law. 
The  ratio  decidendi  in  T/ie  Ticonderoga^  The  Sinquasiy  and 
other  cases  above  cited,  seems  to  have  been  as  follows :  the 
collision  was  caused  bj  the  fault  of  the  tug ;  the  tug  is  the 
servant  of  the  tow;   therefore  the  tow  is  liable  for  the 
collision  (n).    The  soundness  of  this  reasoning  appears  to 
depend  upon  the  assumption  that  the  ship  with  which  the 
wrong-doer  does  the  wrong,  or  on  board  which  he  happens 
to  be  when  the  wrong  is  done,  is  in  Admiralty  herself  a 
wrong-doer — ^a  proposition  which,  at  the  present  day,  there 
would  be  difficulty  in  establishing. 
"Whether  tow       Whether  the  doctrine  that  the  tug  is  the  servant  of  the 
TOlMon'         *^^>  so  as  to  make  the  latter  liable  for  the  negligence  of  the 
betwecm  tag    former,  would  be  carried  so  far  as  to  make  her  (the  tow) 
^  fault  of  ^  liable  in  Admiralty  for  a  collision  between  the  tug  and  a 
^S'  third  ship,  has  not  been  decided.     It  has  been  held  that  a 

ship  may  be  sued  and  condenmed  in  Admiralty  for  negli- 
gence on  her  part  which  causes  a  collision  between  two 
others  {o) ;  but  it  seems  doubtful  whether  a  tow,  free  from 
fault  as  regards  those  on  board  her,  could  be  condemned 
for  a  collision  between  her  tug  and  a  third  ship  caused  by 
the  fault  of  those  on  board  the  tug,  who  were  not  in  the 
employment  of  the  owners  of  the  tow. 
Collision  In  the  cases  above  considered  the  collision  was  between 

tod^dXp  ^®  ^^  ^^^  ^  thiii  ship,  and  the  action  was  against  the 
by  fault  of      tow.    In  the  following  case  the  collision  was  between  the 
tug  and  a  third  ship. 

(ft)  See  also  per  Sir  R.  GoUiei*  in      4  P.  D.  204 ;  supra^  p,  57. 
The  AmsricanajiA  The  S^ria^  L.  R.  (o)  See  The  Sietere,  1  P.  D.  II 7, 

6  P.  G.  127, 132 ;  The  Jiary  Kowuelly      and  cases  cited  wpra^  p.  27. 
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A  tug  was  towing  a  ship  in  charge  of  a  oompulsoiy 
pilot.  The  tng  struck  and  injured  a  third  ship.  It  was 
held  that,  assuming  the  collision  was  cciused  entirely  bj 
the  fault  of  the  pilot  of  the  tow  in  wrongly  directing  the 
tug's  course,  still  the  tug  was  liable  for  the  injury  to  the 
third  ship  (p).  It  was  further  held,  the  pilot  being  com- 
pulsoiily  in  charge  of  the  tow,  that  the  exemption  from 
liability  which  usually  accompanies  compulsory  pilotage 
did  not  protect  the  tug. 

It  remarns  to  mention  the  case  of  The  Amencan  and  The  The  American 
Syria  (y),  which  was  not  a  case  of  ordinary  towage,  and  in 
which  different  principles  were  applicable.  The  Syria  and 
The  American  belonged  to  the  same  owners.  The  Syria 
was  disabled  in  a  foreign  port.  The  master  of  The 
American  took  her  in  tow  iu  order  to  bring  her  to  England. 
On  the  passage  home,  by  the  fault  of  those  on  board  The 
American^  a  collision  occurred  between  The  Amencan  and 
a  third  ship,  The  Aracan,  The  Syria  also  struck  and 
injured  The  Aracan.  It  was  held  that  The  American  was 
Uable  for  the  whole  of  the  damage,  and  that  The  Syria  was 
not  liable  at  all.  T/ie  American  was  not  employed  by  the 
master  of  The  Syria^  but  took  her  in  tow  partly  for  the 
benefit  of  the  common  owners,  and  partly  to  obtain  salvage 
from  the  owners  of  cargo  on  board  The  Syria.  It  was  held 
that,  the  case  not  being  one  of  ordinary  towage.  The  Syria 
was  not  liable  for  the  fault  of  The  American,  But  it  seems 
to  have  been  assumed  by  the  Court  that,  if  the  case  had 
been  one  of  ordinary  towage,  The  Syria  would  have  been 
liable.  It  had  been  held  by  Sir  E.  Phillimore  in  the  Court 
below  that  The  American  and  The  Syria  were  in  law  one 
ship,  and  that  therefore  The  Syria  was  liable  in  Admiralty 
for  the  fault  of  The  Ama^ican,  This  decision  was  reversed 
by  the  Privy  Council  upon  the  groimd  above  stated,  that 

{p)  The  Mary,  6  P.  D.  14.    It      the  tug  being  herself  in  fault. 
Rhonld  be  stated  that  the  decision  (q)  L.  B.  4  A.  &  £.  226  ;  on  app. 

upon  this  point  was  nnnecessaiy,      t^.  6  F.  C.  127. 
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the  general  rule  did  not  apply,  because  in  the  present  ease 
the  governing  power  was  with  the  towing  ship  and  not 
with  the  tow. 

The  principle  involved  in  the  last-mentioned  decision 

was  applied  in  the  recent  case  of  The  Quickstep  (r),  where 

a  Divisional  Court  of  the  Admiralty  Division  held  that  a 

barge  which  was  towed  into  collision  by  her  tug  was  free 

from  blame,  on  the  ground  that  the  governing  power  was 

solely  in  the  tug,  and  it  was  said  to  be  a  question  in  each 

case  whether  the  tug  or  the  tow  is  responsible  for  the 

navigation. 

IdaWKty  at         ^q  propose  now  to  consider  the  liability  at  law  of  the 

ownera  and  of  owners  of  the  tug  and  of  the  tow  respectively  for  a  coUi- 

tow-owners.     gjQj^  between  the  tug  or  the  tow  and  a  third  ship.    First, 

betweoa  tow    '^^^^  ^le  collision  is  between  the  tow  and  a  third  ship  by 

and  third  ship  the  fault  of  those  on  board  the  tow.    In  this  case  there 

tow.  is  no  difBculty :  the  tow-owners  are  liable  for  the  damage 

caused  by  the  negligence  of  their  servants,  the  crew  of  the 

tow.    And  it  seems  equally  clear  that  the  tug-owners  are 

not  liable.     They  are  in  no  sense  masters  or  employers  of 

the  crew  of  the  tow ;  and  the  doctrine  that  tug  and  tow 

are  in  law  one  ship  can  have  no  application  in  such  a 

case. 

Between  tow       Secondly,  the  case  of  a  collision  between  the  tow  and  a 

^Ifanitof  *^  *^^^  ^^P  ^y  ^^^  '^^*  ^^  *^^^®  ^^  board  the  tug.    It  is 
tiig.  possible  that  in  this  case  the  crew  of  the  tug,  though  the 

general  servants  of  the  owners  of  the  tug,  might  be  held 
to  be  also  the  servants  of  the  owners  of  the  tow,  so  as  to 
make  the  latter  liable  for  their  negligent  acts  in  the  course 
of  the  towage  («).  There  has  been  no  decision  upon  the 
point,  and  there  are  considerable  difficulties  in  holding  the 


(r)  16  P.  D.  196.  thought  that  the  charteren  as  weU 

(f)  QeeSourkeY,  White  Mots  Col'  as  the   owners  might   be  liaUe: 

liery  Co,,  i  G.  P.  D.  656 ;  2  C.  P.  Johnson  y.  Lindsay,  23  Q.  B.  D. 

D.  206  ;  DalyeU  v.  Tifrer,  E.  B.  &  £.  608 ;  Jonss  y.  Corporation  of  Liver* 

899y  where  it  seems  to  have  been  pool,  14  Q.  B.  D.  890. 
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tow-owners  liable  in  suoh  a  ease.    The  liability  of  the  tug- 
owners  seems  olear. 

Thirdly,  a  collision  between  the  tug  or  the  tow  and  a  Between  tug 
third  ship  by  the  fault  of  those  in  charge  of  the  tow  in  ^ii^stip by 
wrongly  directing  the  course  of  the  tug.    Here  the  tug-  fault  of  tow 
owners  would  be  liable  as  employers  of  the  actual  wrong-  orders  to  tng. 
doer,  the  helmsman  of  the  tug,  and  not  the  less  so  because 
their  servant  is  bound  by  the  towage  contract  to  obey 
those  on  board  the  tow  (t).    And  it  is  conceived  that  the 
tow-owners  would  also  be  liable ;   for  it  was  the  wrong 
order  given  by  their  servant  that  caused  the  collision.     If  Where  tow 
no  order  were  given  by  those  on  board  the  tow,  the  owners  tS^^g^^^   ^ 
of  the  tug  would  be  liable,  since  it  is  the  duty  of  those  on 
board  the  tug  to  keep  both  tug  and  tow  clear  of  other  ships 
without  waiting  for  orders  from  the  tow  {u).    And  it  seems 
that  the  owners  of  the  tow  might  also  be  liable  in  this 
case.     Assuming  that  those  on  board  the  tug  are  not  the 
servants  or  agents  of  the  owners  of  the  ship  in  tow,  it 
would  perhaps  be  held  that  the  omission  to  direct  the  tug 
to  keep  clear  of  the  third  ship  is  negligence  making  the 
owner  of  the  tow  liable  for  the  damage  to  the  third 
ship  (a?). 

A  strong  opinion  to  this  effect  was  expressed  by  Sir  J. 
Hannen  in  The  Niohe  (y) .  The  ship  Niobe  was  being  towed 
from  Gfreenock  to  Cardiff  by  the  tug  Flying  Serpent.  It 
was  a  sea  towage,  and  the  scope  of  tow  rope  was  100 
fathoms.  The  steamship  Vaktta,  on  a  N.E.  by  E.  course, 
sighted  the  lights  of  The  Flying  Serpent  three  miles  off 
on  her  port  bow.  The  Vaktta  kept  her  course.  The  Flying 
Serpenty  on  S.S.W.  course,  struck  The  Vaktta  on  her  port 
bow  with  her  stem  and  starboard  bow.  There  was  a  bad 
look-out  on  The  Niobey  and  in  consequence  her  helm  was 
not  ported  until  it  was  too  late  to  avoid  collision.    The 

(0  See  Fenim  y.  DtiiUn  Steam  U)  Bee  The  Energy,  L.  B.  3  A. 

Fachet  Co.,  8  A.  &  E.  835.  &  E.  48,  infra,  p.  202. 

(u)  The  Sinquan,  5  P.  B.  241.  (y)  13  P.  B.  65. 
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Court  was  adyised  by  the  assessors,  and  held,  that  it  was 
the  duty  of  TM  Niobe  to  have  ported  before  she  did,  and 
that  by  so  doing  she  would  either  have  girted  the  tug,  and 
so  forcibly  altered  her  course,  or  would  have  attracted  the 
tug's  attention,  warned  her  of  the  danger,  and  caused  her 
to  alter  her  helm.  The  fault  of  the  tug  was  not  contested, 
her  owners  admitting  liability.  Under  these  circumstances 
it  was  not  necessary  to  decide  the  question  of  law  as  to  the 
liability  of  the  tow-owner  for  the  negligence  of  those  on 
board  the  tug ;  but  Sir  J.  Hannen  expressed  the  opinion 
that  where  the  collision  would  not  have  occurred  if  those 
on  board  the  tow  had  not  been  negligent  in  directing  the 
course  of  the  tug,  the  tow-owners  would  be  liable  for  a  colli- 
sion between  the  tug  and  a  third  ship ;  and  further,  that  their 
liability  arises  not  from  the  existence  of  any  relationship 
of  master  and  servant  between  them  and  the  crew  of  the 
tug,  but  because  of  the  control  which  the  towage  contract 
gives  them  over  those  on  board  the  tug.  The  case  of 
Quannan  v.  Burnett  (2),  scdd  Sir  J.  Hannen,  was  not  an 
authority  against  the  liability  of  the  tow-owners  in  such  a 
case,  their  liability  being  similar  to  that  of  the  passenger 
in  a  jobbed  carriage,  who  takes  upon  himself  to  direct  the 
driver. 
Between  tug  In  a  collision  between  the  tug  and  a  third  ship,  caused 
hj  fault  of  ^  partly  by  the  fault  of  those  on  board  the  tug,  and  partly 
tug  and  tow.    ^y  the  fault  of  those  on  board  the  tow,  the  tow-owner  is 

liable  (a). 
Sudden  more-      In  The  Niobe  {supra)  it  was  proved  that  the  collision 
MiMing    ^     would  not  have  happened  if  there  had  been  a  proper  look- 
collision.         q^^  on  board  the  tow,  and  that  the  tow  could  have  con- 
trolled the  movements  of  the  tug.     But  if  the  movement 
of  the  tug  is  so  sudden  that  those  on  board  the  tow  could 
not  have  controlled  it,  the  tow-owner  (it  was  said  by  Sir  J. 
Haimen  in  T/ie  Niobe)  would  not  be  liable.    In  ITie  Storm- 

(«)  6  M.  &  W.  499.  (a)  The  Kiobe,  13  P.  D.  65. 
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eock  (i),  where  the  tug  on  a  safe  course  suddenly  departed 
from  it  and  thereby  caused  a  collision  between  the  tow  and 
a  third  ship,  it  was  held  that  the  tug  was  liable  to  indem- 
nify the  tow  for  damages  paid  by  the  latter  for  the  collision. 
The  dictum  of  Sir  J.  Hannen  as  to  the  non-liability  of 
tow-owner  for  sudden  manoeuvres  of  the  tug  is  not  easily 
reconciled  with  the  doctrine  that  "  the  tug  is  the  servant 
of  the  tow,"  or  with  the  decision  in  The  Sinqucm  {c). 

The  doctrine  that  the  tug  is  the  servant  of  the  tow  is  Lisbility 
inapplicable  where  not  only  the  motive  power,  but  also  ^^^^^ig 
the  command,  is  with  the  tug.    Thus  where  the  towing  with  the  tug. 
ship  is  a  salvor,  and  the  command  of  both  ships  has  been 
expressly  or  impliedly  handed  over  to  those  in  charge  of 
her ;  or  where  she  has  picked  up  a  derelict,  or  is  towing  a 
fleet  of  dumb  barges,  it  would  seem  that  the  towing  i^ip 
and  her  owners  are  alone  liable  for  damage  done  by  herself 
or  her  tow ;  and  this  was  the  effect  of  the  decisions  in  The 
American  and  The  Spia,  and  in  The  Qukkstepy  mentioned 
above  (d). 

Where  a  ship  in  tow  is  in  charge  of  a  compulsory  pilot,  Com^ulaory 
there  is  doubt  whether  the  tug  and  her  owners  are  free  oUow.^^*'^^ 
from  liability  for  a  collision  between  a  third  ship  and  the 
tug  or  her  tow  caused  entirely  by  the  fault  of  the  pilot. 
The  ship  in  tow  and  her  owners  are  clearly  free  from 
liability  in  such  a  case  (e).  In  a  case  decided  under 
6  0^0.  IV.  c.  125,  Dr.  Lushington  said : — "  If  a  licensed 
pilot  is  on  board  (a  vessel  in  tow),  and  his  orders  are 
obeyed,  the  owners  are  absolved  from  responsibility  for 
damage  occasioned  by  such  vessel.  But  if  the  pilot  was 
to  be  deprived  of  his  authority,  and  the  (tug)  steamer  was 
not  bound  to  follow  his  directions,  and  a  collision  ensued, 
the  (tug)  steamer  would  be  the  agent  of  the  owners  of  the 
vessel  in  tow,  and  the  owners  of  that  vessel  would  no 

(*)  4  Asp.  M.  L.  0.  410.  (e)  The  Ocean  Wave,  L.  E.  3  P. 

ie)  6  F.J),  241.  C.  206. 

(d)  Supra,  p.  190. 
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Can  tow- 
owner  by  con- 
tract with 
tug^-owner 
free  the  tow 
from  liability 
to  third 
partiee? 


longer  be  protected  by  the  Act  of  Parliament"  (/).  These 
observations  seem  applicable  at  the  present  day  as  regards 
the  liability  of  the  ship  in  tow  when  a  pilot  is  on  board 
and  in  charge  by  compulsion  of  law.  And  there  would 
seem  to  be  diflSoulty  in  holding  the  owners  of  a  tug  to  be 
liable  for  acts  of  her  crew  for  which  the  compulsory  pilot 
is  responsible,  and  which  are  negligent  only  so  far  as  they 
are  in  pursuance  of  his  orders.  In  The  Mary,  however, 
it  was  considered  by  Sir  E.  Phillunore  that  in  Admiralty 
the  tug  would  be  liable  in  such  a  case  (g) ;  but  the  point 
was  not  expressly  decided,  as  the  tug  was  in  fact  guilty  of 
contributory  negligence.  It  was  held  by  Dr.  Lushington 
in  several  cases  that  the  tug  is  free  from  liability  in  such 
a  case  (A) ;  and  although  these  decisions  were  not  under 
the  existing  Pilotage  Act,  the  reasons  upon  which  they 
were  founded  seem  to  be  equally  cogent  at  the  present  day 
as  regards  the  non-liability  of  the  tug-owners.  Where 
there  is  contributory  negligence  on  the  part  of  the  tug- 
owner  or  the  tow-owner,  compulsory  pilotage  will,  of 
course,  be  no  defence  {%). 

The  question  whether  the  owner  of  a  tow  can  by  con- 
tracting with  the  tug-owner  that  he  shall  have  entire 
control  of  the  tow  discharge  himself  from  liability  to  a 
third  ship  for  a  collision  between  the  tow  and  the  third 
ship  has  not  been  decided.  Having  regard  to  the  deci- 
sions {k)  as  to  the  liability  in  Admiralty  of  chartered  and 
other  ships  out  of  their  owners'  possession,  it  is  possible 
that  the  tow  may  be  held  liable  in  Admiralty  in  such 
cases,  though,  as  it  seems,  her  owners  are  not  liable  at  law. 


Bo1 

is) 


if)   The  Duke  of  Sutsex,  1  W. 
ob.  270, 273. 


6  P.  D.  14. 


1  W. 


(A)  The  Luke  of  Suaex, 
Bob.  270,  273;  The  Christina,  3 
W.  Rob.  27 ;  and  see  The  Ocean 
Wave,  L.  R.  3  P.  C.  206;  The 
Gipaey  King,  6  Not.  of  Cas.  282, 
288. 


(t)  As  in  2^  BOgie,  2  P.  D.  67, 
where  the  tug  had  inwiffioient 
power. 

(k)  Tfie  Zemington,  The  Druid^  The 
Tasmaniay  supra,  pp.  89—93.  See 
further  on  this  subject  a  pamphlet 
entitled  *' Maritime  lien,"  by  the 
Hon.  J.Hansfield,  London,  Stevens 
&  Sons,  1889. 
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rhe  practice  of  tug-owners,  however,  is  not  to  enlarge,  but 
0  minimise  their  responsibilities,  and  they  frequently  pro- 
ect  themselves  by  a  special  contract  against  the  liabilities 
^hich  the  ordinary  towage  contract  throws  upon  them. 
?he  terms  of  the  towage  contract  in  the  case  of  ITte  Taa- 
lania  are,  it  is  believed,  those  upon  which  much  towage 
3  done ;  and  under  such  a  contract  the  tug-owner  stipu- 
ates  that  he  shall  not  be  liable  for  damage  to  the  tow 
ven  by  his  own  servant's  negligence,  and  also  for  an 
adenmity  against  damage  done  by  the  tow. 

The  responsibility  for  the  employment  of  a  tug,  in  ResponidbUity 
•rdinaiy  oases,  rests  with  the  master,  whether  the  ship  is  in  m^to?  tug. 
harge  of  a  pilot  or  not.  But  if  the  employment  of  a  tug 
3  necessary  for  the  safety  of  the  ship,  it  is  at  least  doubt- 
ul  whether  the  master  would  be  justified  in  refusing  to 
employ  a  tug  upon  the  pilot's  advising  him  to  do  so  (/). 
[f  a  vessel  in  tow  is  under  way  when  she  ought  not  to  be 
noving,  as  in  a  dense  fog  or  in  a  crowded  dock  at  night- 
ime,  the  presence  on  board  of  a  compulsory  pilot  would 
act  exempt  the  owners  from  liability  for  damage  done  by 
ler(m). 

The  decisions  of  the  Courts  of  the  United  States  of  American  law 
America  as  to  the  duties  and  liabilities  of  a  tug  and  her  J^w.  ^ 
tow  are  very  numerous.  They  are  not  altogether  con- 
sistent with  the  English  cases  upon  the  subject.  The 
iifferent  character  of  much  of  the  towage  service  in 
American  waters,  where  large  fleets  of  barges  are  con- 
stantly being  navigated  in  charge  of  a  single  tug,  probably 
accounts  for  the  somewhat  different  view  of  the  law  taken 
by  the  American  Courts.  The  law  as  to  the  liability  of 
tow  and  tug  has  been  thus  stated  by  the  Supreme  Court : 
"Cases  arise,  undoubtedly,  where  both  the  tow  and  tug 
are  jointly  liable  for  the  consequences  of  a  collision ;  aa 

(/)  The  Julia,  Lush.   224.      Cf .       to    employ    tng) ;    The  Arran,   9 
The  Agamemnon,  1  Quebec  L.  R.       Quebec  L.  R.  278  (cable  parting). 
333  (duty  of  ship  at  anchor  driving  (m)  See  The  Borutsia,  Swab.  94. 
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American  where  those  in  charge  of  the  respective  veeselfl  jointly  par- 
ticipate in  their  control  and  management,  and  the  master 
and  crew  of  both  vessels  are  either  deficient  in  skill,  omit 
to  take  due  care,  or  are  guilty  of  negligence  in  their  navi- 
gation. Other  cases  may  well  be  imagined  where  the  tow 
alone  would  be  responsible ;  as  where  the  tug  is  employed 
by  the  master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessel  from  one  point  to  another,  and 
both  vessels  are  exclusively  under  the  control  and  direction 

and  management  of  the  master  and  crew  of  the  tow 

But  whenever  the  tug  under  the  charge  of  her  own  master 
and  crew,  and  in  the  usual  and  ordinary  course  of  such  an 
employment,  imdertakes  to  transport  another  vessel  which, 
for  the  time  being,  has  neither  her  master  or  crew  on 
board,  from  one  point  to  another  over  waters  where  such 
accessory  power  is  necessarily  or  usually  employed,  she 
must  be  held  responsible  for  the  proper  navigation  of  both 

vessels Assuming  that  the  tug  is  a  suitable  vessel, 

properly  manned  and  equipped  for  the  undertaking,  so 
that  no  degree  of  negligence  can  attach  to  the  owners  of 
the  tow  on  the  ground  that  the  motive  power  employed  by 
them  was  in  an  unseaworthy  condition,  the  tow,  under  the 
circumstances  supposed,  is  no  more  responsible  for  the 
collision  than  so  much  freight  (n).  And  it  is  not  perceived 
that  it  can  make  any  difference  in  that  behalf  that  a  part 
or  even  the  whole  officers  and  crew  of  the  tow  are  on 
board,  provided  it  clearly  appears  that  the  tug  was  a  sea- 
worthy vessel  properly  manned  and  equipped  for  the 
enterprise"  (o). 

In  accordance  with  the  principles  here  laid  down,  in 
some  cases  both   tug  and    tow  (p),  in  others  the  tug 

(»)  So  in  The  Alahatna  and  The  (o)  Sturget  v.  Boyer^   24    How. 

Oameeoek,  2  Otto,  695,  it  was  said  110. 

by  the  Supreme  Court  that  a  ship  (p)  The  Coleman  and  The  FobUt^ 

in  tow  bears  the  same  relation  to  Brown,  Adm.  456 ;  The  Maybeyaind 

the  ooUision  as  cargo    on   board  The  Cooper,  14  Wall.  204. 
either  of  the  ships. 
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lone  {q)j  or  the  tow  alone  (r),  have  in  America  been  held 
table  for  damage  done  to  other  ships  by  tug  or  tow. 
^ere  both  the  tug  and  her  tow  have  been  sued  and  held 
lable  in  Admiralty,  the  decree  has  gone  against  each  of 
hem  for  half  the  damages,  with  power  for  the  plaintiff  to 
lave  reoourse  against  either  of  them  for  the  balance,  in 
»se  of  failure  of  the  other  to  pay  her  full  moiety  of  the 
lamages  («).  The  English  Court  has  recently  refused  to 
idopt  this  practice  (««). 

It  has  been  held  in  America  that  a  tug  with  a  fleet  of 
barges  or  canal  boats  in  tow,  though  she  is  not,  like  a 
common  carrier,  liable  as  insurer  of  the  cargo  on  board  her 
tow  (^),  is  generally  liable  for  damage  to  the  craft  in  tow 
OT  the  cargo  on  board  them,  and  also  for  damage  to  third 
ships  by  the  tow  (u). 

As  stated  above  (r),  it  is  an  implied  term  in  the  ordinary  The  contract 
contract  of  towage  that  the  tug  shall  implicitly  obey  the  J^4*t°eraf\nd 
orders  of  the  ship  in  tow  (x).     If  no  orders  are  given  by  performance, 
the  latter,  it  is  the  duty  of  the  tug  to  take  such  a  course  as 
will  carry  herself  and  her  tow  clear  of  collision  and  other 
dangers  (y) ;  but  it  seems  to  have  been  held  in  the  Privy 


iq)  Smith  y.  The  CreoU  and  The 
^mpson,  2  WaU.  C.  C.  Rep.  486. 
Cf.  The  William,  4  Quebeo  L.  R. 
306. 

(r)  The  Cambridge,  The  Underhill, 
and  The  Chase,  4  Bened.  366  ; 
Cmhing  v.  The  Otcnert  of  The  John 
r rater,  21  How.  \U;  The  Clarita, 
and  The  Clara,  23  WaU.  1 ;  and 
The  Galatea,  2  Otto,  439.  In  The 
H.  B.  Forbes,  1  Sprague,  328,  and 
The  Rescue,  2  Sprague,  16,  the  tug 
was  held  liahle  for  ooUiaion  be- 
tween a  tow,  lashed  alongpside,  and 
a  third  ship. 

(i)  The  Virginia  Ehrman  and 
3^  Agnese,  7  Otto,  309  ;  The  City 
of  Hartford  and  The  Unit,  7  Otto, 
323;  The  Atlas,  3  Otto,  302;  The 
Jmiata,  ibid.  337  ;  The  Sterling  and 
The  Equator,  16  Otto,  647. 

(m)  The  Avon  and  The  Thomas 
«^oi»/(f,  (1891)  P.  7. 


(0  The  Stranger,  Brown,  Ad.  281 ; 
The  Margaret,  4  Otto,  494. 

(tt)  See  1  Parsons  on  Shipping, 
ed.  1869,  636;  The  Quickstep,  9 
Wall.  666.  As  to  the  duty  of  the 
tug  with  regard  to  the  making  up 
and  narigation  of  the  tow,  see 
infra,  p.  200.  As  to  the  law  in 
fVanoe  with  reg^ard  to  the  respeo- 
tive  liabilities  of  tug  and  tow,  see 
Caumont,  Abordag^  Nautique,  §} 
216  seq. 

(v)  Page  186. 

{x)  Tl^  Christina,  3  W.  Rob.  27; 
6  Moo.  P.  C.  C.  371 ;  Smith  v. 
St.  Lawrence  Tow  Boat  Co.,  L.  R. 
5  P.  0.  308  ;  The  Julia,  Lush.  224  ; 
Spaight  V.  Tedcastle,  infra;  The 
Isea,  12  P.  D.  34 ;  2%*  Niobe,  13 
P.  D.  66. 

{y)  Spaight  y.  TedeastU,  6  App. 
Cas.  217  ;  The  Sinquasi,  5  P.  D. 
241 ;  The  Civilta  and  The  RestUss^ 
13  Otto,  699. 
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Danfifer  of 
double  com- 
mand and 
divided  re- 
sponsibility. 


Duty  of  tng 
in  crowded 
waters. 


"Datj  of  tug 
to  warn  tow 
of  danger. 


Council  (s)  that  it  was  not  a  breach  of  duty  for  the  tug 
to  pursue  a  oourse  which,  though  impriidenti  the  pilot  of 
the  tow  acquiesced  in. 

The  reason  for  the  rule  that,  under  ordinary  oiroum- 
stanoes,  the  tug  must  obey  the  orders  of  the  ship  in  tow  is, 
that  there  may  be  no  divided  responsibility  or  double  com- 
mand. It  is  considered  necessary  for  the  safety  of  both 
that  they  should  be  under  the  supreme  command  of  one 
person.  "  I  am  well  aware,"  said  Dr.  Lushington,  "  that 
mischief  may  in  some  instances  arise  from  pilots  (in  charge 
of  the  tow)  having  entire  control  over  steam  tugs,  and 
giving  directions  contrary  to  the  judgment  and  experience 
of  the  masters  of  steam  tugs,  conversant  as  they  are  with 
every  part  of  the  waters  in  which  they  are  employed.  At 
the  same  time,  I  feel  still  greater  difficulties  would  be 
occasioned  by  two  conflicting  and  independent  authorities 
being  exercised  in  the  navigation  of  one  and  the  same 
vessel "  (a). 

In  crowded  waters,  with  ships  passing  and  repassing  in 
all  directions,  it  is  obvious  that  frequent  and  sudden 
alterations  in  the  course  of  the  tug  must  be  made  to  clear 
passing  craft.  Under  such  circumstances  it  is  the  duty  of 
the  tug  to  keep  herself  and  her  tow  clear  of  other  vessels 
without  waiting  for  orders  from  her  tow  (6). 

Although  it  is  the  duty  of  the  tug  to  obey  the  orders 
from  the  ship  in  tow,  her  duty  does  not  end  here.  It  has 
been  already  stated  that,  in  the  absence  of  orders  from  the 
tow,  she  is  bound  to  show  proper  care  and  skill  in  the 
course  she  takes  and  in  the  performance  of  the  towage 


(z)  Smith  y.  St»  Lawrmee  Ibw 
Moat  Co,^  L.  R.  6  P.  C.  308 ;  see 
per  Lord  Blackburn,  Spaight  v. 
Tedeastle,  6  App.  Cas.  217,  222.  In 
America  considerable  responsibility 
is  thrown  on  the  tug.  Thus  it  has 
been  held  that  it  is  the  duty  of  the 
tug  to  be  acquainted  with  the 
waters  she  navigates,  and  to  keep 
her  tow  clear  of  local  daugen: 
The  Udy  Fike,  21  WaU.  1 ;    The 


Webb,  14  WaU.  406  ;  The  Margaret^ 
4  Otto,  494. 

(a)  The  Christina,  3  W.  Rob.  27, 
33 ;  in  The  Duke  of  Sussex,  1  W.  Rob. 
270,  the  decision  was  to  the  same 
effect,  and  upon  similar  nonnds. 

{b)  See  The  Singuasi,  6  P.  D.  241, 
supra,  p.  187 ;  The  Isca,  12  P.  D. 
34 ;  The  India,  Ad.  Dir.  7th  Deo. 
1886. 
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servioe.  And  if  the  orders  she  gets  from  the  ship  in  tow 
are  manifestly  wrong,  it  is  her  duty,  even  if  the  orders  are 
given  by  a  pilot  in  charge  of  the  tow,  to  warn  the  tow  of 
her  danger.  "  The  vessel  and  the  lives  of  the  crew  are 
not  to  be  risked  because  there  is  a  law  which  imposes  the 

ordinary  responsibility  upon  one  individual It 

is  not  for  the  steamer  (the  tug),  knowing  the  danger,  to 
maintain,  as  it  were,  a  sulky  silence,  and  make  herself,  as 
it  were,  instrumental  in  the  destruction  of  life  and  pro- 
perty" (c).  But  except  in  case  of  manifest  incapacity  or 
error  on  the  part  of  the  pilot,  it  would  seem  that  it  is  not 
the  duty  of  the  tug  to  exercise  a  discretion  as  to  carrying 
out  the  pilot's  orders ;  nor  would  she  be  justified  in  dis- 
obeying them,  although  there  may  be  risk  of  collision  in 
carrying  them  out. 

If,  during  the  performance  of  a  towage  contract,  the 
ship  in  tow  is  injured  by  collision,  and  has  to  stop  and 
repair  her  damage,  and  the  tug  stands  by  whilst  the 
repairs  are  being  executed,  and  then  completes  the  towage, 
the  tug  cannot  recover  in  an  action  upon  the  towage  con- 
tract additional  remuneration  for  delay  beyond  the  sum 
agreed  to  be  paid  for  towage  (tf ). 

Where  the  tug,  in  performance  of  a  towage  or  salvage 
service,  negligently  damages  her  tow  by  collision,  or  in 
any  other  way,  she  forfeits  her  right  to  towage  or  salvage 
remuneration  (g). 

The  following  points  have  been  decided  with  reference 
to  the  mutual  duties  under  the  towage  contract  of  tug  and 
tow.  The  tug  must  be  sufficient  as  regards  seaworthiness, 
equipment  and  power  to  perform  the  service  she  under- 


Tow  da- 
maged: effect 
on  towage 
contract. 


Mntoal  duties 
of  tug  and 
tow  under  the 
towage  oon- 
tract. 

Duties  of  the 
tug. 


(e)  The  Duke  of  Manchester,  4 
Not.  of  Cas.  676,  682 ;  6  Not.  of 
Ca8.470.  The  tug  was,  in  this  case, 
perfonning  a  salvago  service.  As 
to  the  duty  of  the  tow  to  warn  the 
tug  of  danger,  see  TheNiobet  supra, 
p.  192. 


{d)  The  Hjetnmett,  4  Asp.  Mar. 
Law  Cas.  274  ;  5  P.  D.  227. 

(e)  The  Christina,  3  W.  Rob.  27, 
as  to  the  towage  contract  not  being 
performed :  The  Duke  of  Manchester, 
ubi  supra,  as  to  salvage.  But  see 
The  Sweepstakes,  Brown,  Ad.  609, 
where  a  set-off  was  allowed. 
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takes  (/),  and  there  is  an  implied  warranty  by  her  owner 
that  she  is  so  (^).  If  she  supplies  the  tow-rope,  she  is 
responsible  for  its  sufficiency  (A).  She  must  show  ordinary 
skill,  care,  and  diligence  in  performing  the  towage  service  (t). 
She  must  generally  obey  the  orders  of  the  tow  as  regards 
course,  speed,  alterations  of  the  helm,  stopping  and  going 
ahead  (k)^  and  also  orders  with  reference  to  the  tow-rope, 
its  scope,  making  it  fast  and  casting  it  off  (/).  It  is  her 
duty  to  keep  a  vigilant  look-out,  both  on  her  own  account 
and  on  account  of  her  tow,  since  the  latter  cannot  always 
see  ahead  (m).  If  she  is  compelled  to  cast  off  her  tow,  to 
save  herself  from  collision,  or  for  any  other  reason,  it  is  her 
duty  to  pick  up  her  tow  again  as  quickly  as  possible  (n). 

In  America  it  has  been  held,  in  the  case  of  a  tug  with  a 
number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty 
of  the  tug  to  arrange  and  make  up  her  tow ;  to  see  that 
the  tow  lines  are  sufficient  and  properly  made  fast ;  and 
generally  to  superintend  and  navigate  the  tow,  so  that 
other  ships  are  not  injured  by  it,  and  so  that  the  barges 
do  not  injure  each  other  (o). 
Buties  of  the  The  duty  of  the  ship  in  tow  is  to  direct  the  course,  and 
generally  to  give  orders  as  to  the  conduct  and  navigation 
of  the  two  ships  (p) ;  to  keep  a  good  look-out,  and,  in  case 
of  danger,  to  attract  the  attention  of  the  tug  by  hailing  or 
in  some  other  manner,  so  as  to  warn  her  of  the  danger  {q)  ; 


tow. 


(/)  The  United  Service,  8  P.  D.  (m)  l%e  Jane  Bacon,  27  W.B.S6, 

56 ;    9  T.  D,  Z\  The  Minnehaha,  (n)  The  Anapolit  and  Ths  Goldam 

Lush.  345.  Ziffht,  Lufih.  355. 


)  The  Undaunted,  11  P.  I>.  46.  {o)  The  QuiekH^,  9  Wall.  666  ; 

"A)  The  Robert  Dixon,  4  P.  D.  121 ;  The  Stranger,  Brown,  Ad.  281 ;  ITks 

5  t.  D.  54 ;  The  Echo,  7  Bened.  Cayuga,  16  Wall.  177 ;  The  Frond* 

70 ;    The  A.  R.  Wetmore  and  The  King,  7  Bened.  11;  The  Syracu9e, 

EpeiUm,  5  Bened.  147  (American).  12  WaU.  167. 

(i)  The  Julia,  Lufih.  224 ;  British  {p)  See  the  casee  dted,  eupra, 

Columbia  Towage  and  Transport  Co.  pp.  186,  197  seq. 

V.  Sewell,  9  Duval*8  Rep.  (Canada)  {q)  The  Niobe,  13  P.  D.  55.     It 

527.  was  here  held  that  this  was  a  dnty 

{k)  See  cases  cited  above,  pp.  186,  of  the  tow  as  regards  a  third  ship 

197  eeq.  with  which  she  was  in  ooUisioii  x 

(0  The  Energy,  L.  R.  3  A.  ft  E.  eupra,  p.  192. 
48  ;  The  Julia,  Lush.  224. 
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to  follow  in  the  wake  of  the  tug  as  nearly  as  possible  (r) ; 
bo  have  proper  lights  exhibited  («) ;  in  frequented  waters  to 
liave  the  tow-rope  so  made  fast  that  it  can  be  readily  oast 
off  (t) ;  and  to  give  the  order  to  slip  when  necessary  (t^). 

In  The  Jane  Bacon  (a?),  a  ship  in  tow  was  held  liable  for 
the  capsizing  of  a  smack  by  the  tow-rope,  which  caught 
her  mast.  The  tug  altered  her  helm  and  passed  on  one 
side  of  the  smack  ;  the  tow,  instead  of  following  in  the 
tug's  wake,  altered  her  helm  in  the  opposite  direction  and 
endeavoured  to  pass  on  the  other  side  of  the  smack.  The 
tow-ropoy  being  thus  spread,  caught  the  smack's  mast  and 
capsized  her. 

The  mutual  rights  and  liabilities  of  the  tug  and  tow  in 

case  of  a  collision  between  themselves,  and  in  case  of  a 

collision  between  either  of  them  and  a  third  ship,  have 

been  the  subject  of  decisions,  and  appear  to  be  as  follows : — 

As  between  the  tug  and  her  tow,  the  latter  would  be 

solely  liable  for  a  collision  caused  to  the  tug  entirely  by  the 

improper  orders  of  those  on  board  the  tow,  whether  the 

collision  were  with  the  tow,  or  with  a  third  ship.     Thus, 

where  a  ship,  having  engaged  a  tug  off  Ihmgeness  to  take 

her  to  Gh^vesend,  ordered  her  to  take  the  tow-line  on  board 

at  a  time  when  the  state  of  the  weather  made  it  unnecessary 

and  dangerous  for  her  to  do  so,  it  was  held  that  the  ship  in 

tow  was  liable  for  a  collision  between  herself  and  the  tug 

which  occurred  whilst  the  line  was  being  passed  from  the 

one  ship  to  the  other  (y). 

In  the  case  of  an  ordinary  towage,  if  no  orders  are 
pven  by  the  tow  as  to  avoiding  a  third  ship,  and  a 
collision  occurs  between  the  tow  and  the  third  ship,  it 
has  been  held  that  the  tow,  being  in  fault  for  giving  no 


Hutual  rights 
and  liabilities 
of  tug  and 
tow  in  case 
of  collision : 

(1)  between 
themselves, 

(2)  between 
one  of  them 
and  a  third 
ship. 


(r)  The  Jane  Bacortf  27  W.  R. 
35 ;  The  Stranger,  Brown,  Ad.  281 ; 
The  Maria  Martin,  12  WaU.  31. 

(i)  The  Mary  HounseU,  4  P.  D. 
204. 

[t)  The  Jane  Bacon j  2l  W.  B.  36. 


(m)  The  Energy,  L.  R.  3  A.  &  E. 
48. 

(x)  27  W.  R.  36. 

(y)  The  Julia,  Lush;  224;  and 
see  The  Bobert  Dixon,  4  P.  D.  121  ; 
6  P.  D.  64 ;  and  infra,  p.  204. 
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orders,  cannot  recover  against  the  tag,  either  for  injury 
which  she  herself  received  in  the  collision,  or  for  damages 
which  she  was  compelled  to  pay  to  the  third  ship.  And 
this  appears  to  be  so,  although  the  tug  could  with  ordinary 
I%e  Energff,  care  have  avoided  the  collision.  A  beixque  in  charge  of  a 
compulsory  pilot  was  being  towed  up  the  Thames.  She 
fell  in  with  a  brig  working  up  the  river  against  a  head 
wind.  The  pilot  gave  no  orders  to  the  tug,  and  the  tug 
improperly  attempted  to  cross  the  bows  of  the  brig.  The 
barque  cast  off  her  tow-line  and  attempted  to  go  under 
the  brig's  stem,  but  failed  to  dear  her.  The  collision 
might  have  been  avoided  if  the  tug  had  cast  off  the  tow- 
line.  The  pilot  gave  no  orders  throughout.  The  barque 
was  sued  by  the  brig,  and  damages  were  recovered  against 
her.  In  an  action  brought  by  the  barque  against  the  tug, 
it  was  held  that  she  could  not  recover  these  damages,  being 
herself  partly  in  fault  for  the  collision  (z). 

This  case  has  been  the  subject  of  some  discussion.    It 

appears  to  have  been  assumed  that  the  negligence  of  the 

pilot  was  contributory  negligence   on   the   part   of  the 

plaintiffs,  or  for  which  they   were   responsible,  so  as  to 

prevent  them  from  recovering  for  a  loss  caused  partly  by 

the  fault  of  the  tug.     That  this  would  be  so  where  the 

pilotage  is  not  compulsory  is  clear ;  but  there  is  considerable 

doubt  whether  the  case  is  the  same  when  the  pilot  is  in 

charge  by  compulsion  of  law,  and  is  not  the  servant  or 

Whether         agent  of  the   shipowner.     This   question  was  discussed, 

J^^^^     though  not    decided,    in  a  case   before   the  House  of 

contributory    Lords.     The  question  was  as  to  the  liability  of  the  tug  for 

p^  d^oom-^  damage  to  the  tow  caused  by  her  getting  ashore  owing  to 

pi^^  pilot    ^3  ^g>g  negligence,  there  being  also  negligence  on  the 

tow.  part  of  the  compulsory  pilot  of  the  tow.    It  was  held  (in 


(fi)  The  Energy,  L.  B.  3  A.  &  E.  P.   D.   64.    Afl  to  County  Court 

48 ;  and  see  Smith  t.  St,  Lawrence  jurisdiction  for  breach  of  towage 

Tow  Boat  Co.,  L.  R.  6  P.  O.  308  :  contract,  see  The  Isea,  12  P.  D.  34. 
The  Bobert  Dixon,  4  P.  D.  121 ;  o 
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Creland)  that  the  tow  could  not,  in  such  a  case,  recover 
igainst  the  tug.  The  view  taken  of  the  facts  by  the  House 
3f  Ix>rds  rendered  the  decision  of  this  question  unnecessary ; 
but  Ijords  Selbome  and  Blackburn  intimated  their  opinion 
that  under  such  circumstances  the  owners  of  the  tow  would 
not  be  prevented  by  the  negligence  of  the  pilot  from  re- 
covering against  the  tug  (a). 

A  further  question  arises  in  such  a  case,  whether  the  rule 
of  equal  division  of  the  loss  applies  as  between  the  tug  and 
her  tow.  Where  a  tug,  A.,  was  in  fault  for  a  collision 
between  her  tow,  B.,  and  a  third  ship,  C,  and  C.  was  also 
in  fault  for  having  an  improper  light,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  the  rule  of  equal 
division  of  loss  applied  as  between  C.  and  A.  (6).  In  The 
Energy  this  question  does  not  appear  to  have  been  discussed ; 
it  seems  to  have  been  assumed  that  the  plaintiffs,  the  owners 
of  the  tow,  were  entitled  either  to  full  damages  or  to 
nothing. 

A  curious  case  (c)  arose  recently  in  Quebec.    A  tug  in  Tow  in  ool- 
a  gale  being  over-run  by  her  tow,  cast  her  off.     The  tow  ^^j^g  cast  off 
afterwards  came  into  collision  with  a  light-ship,  for  which,  ^7  ^^s- 
in  an  action  by  the  owners  of  the  latter,  she  was  held  in 
fault.     She  subsequently  sued  the  tug,  alleging  that  the 
collision  was  caused  by  the  effect  of  the  tow  ropes,  after 
being  c€U5t  off,  upon  her  steering.     It  was  held  by  the  Vice- 
Admiralty  Court  that  the  tug  was  justified  in  casting  off 
her  tow  under  the  circumstances ;  it  being  also  found  as  a 
fact  that  the  tow  was  guilty  of  negligence,  and  that  her 
steering  was  not  affected  by  the  tow-rope. 

Where  the  towage  contract  is  not  upon  the  ordinary  Tu^under- 
terms,  and  the  tug  undertakes  a  larger  responsibility  as  to  dutief  *^ 


(a)  Spaight  v.  Tedeoitle,  6  App. 
Cas.  217.  The  same  questioii  was 
considered  in  another  (Irish)  case : 
Jjudnian  v.  Dublin  Fort  and  Docks 
Board,  Ir.  Eep.  7  C.  L.  518.  See 
alao  British   Columbia  Towing  and 


Transport  Co,  v.  Sewell,  9  Dnval's 
Rep.  (Canada)  627. 

{b)  Tiie  James  Gray  and  The  John 
Fraser,  21  How.  184. 

(e)  The  Loyal  v.  The  ChaUenger^ 
14  Quebec  L.  B.  136. 


Digitized  by 


Google 


204  TUG  AND  TOW. 

the  conduot  of  the  tow  than  is  timial,  it  may  be  her  duty  to 
act  without  orders  from  the  tow  (d). 

The  facts  of  The  Tasmania  {e)  have  been  abeady  stated. 
The  collision  there  was  between  the  tug  and  her  tow,  and 
was  caused  by  the  fault  of  the  master  of  the  tug,  who  was 
the  servant  of  the  charterer  and  not  of  the  owner  of  the  tug. 
It  was  held  that  the  tug  was  not  liable  in  rem  because  the 
tug-master,  the  wrong-doer,  was  not  the  servant  of  the 
owners  of  the  tug,  and  because  the  charterers  and  the  tug 
were  by  the  terms  of  the  towage  contract  protected  from 
liability  for  negligence  of  the  tug-master. 
Tug  injtired        In  an  unreported  case  a  tug,  A.,  towing  a  vessel,  B., 
ole^^^ug  "^^  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
towing  same    which  was  ahead  of  A.,  and  also  towing  B.     It  was  held 
that  the  damage  was  caused  by  the  fault  of  C.  in  having 
too  long  a  scope  of  tow-line  out,  and  also  by  the  fault  of 
A.  in  not  keeping  clear  of  the  tow-line  (/).    The  rule  of 
division  of  loss  appears  to  have  been  applied. 
Beooveiyby        For  injury  the  tug  receives  herself,   or  for  damages 
tug  ogainat     y^}^Q]^  gjjQ  fg  compelled  to  pay  in  respect  of  a  collision 
between  herself   and  a   third  ship,   she  cannot  recover 
against  the  tow,  unless  the  collision  was  caused  by  im- 
proper orders,  or  otherwise  by  the  negligence  of  the  tow. 
Where  she  could  herself  have  avoided  the  collision,  had 
she  exercised  ordinary  care,  she  clearly  could  not  recover 
against  the  tow  merely  on  the  ground  that  the  latter  gave 
no  orders  (^).     For  we  have  seen  that  under  certain  cir- 
cumstances it  is  her  duty  to  keep  dear  of  other  ships  with- 
out waiting  for  orders  from  the  tow. 
Limitation  of       The  liability  of  the  owner  of  the  tug  for  damage  done  to 
^m^*"  "    the  tow  by  improper  navigation  of  the  tug  in  the  perform- 
ance of  the  towage  contract,  is  limited  by  the  statute  in  this 
as  in  other  cases  of  collision  (h). 

(d)  SeeTh€  Ifca,  12  P.  B.  34.  (g)  See  The  Sinquan,  6 P.  D.  241« 

(e)  13  P.  D.  110,  supra,  p.  92.  (h)   Wahlherg  v.  Young,  24  W.  R. 
(/)  The  IHghy  Grand,  Ad,  Ct.       847;  46  L.  J.  C.  P.  783. 

30th  April,  1884. 
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I  The  owners  of  a  ship  that  takes  another  in  tow  are  not 

ke  less  liable  for  a  collision  between  the  two  ships,  caused 

'  the  negligence  of  the  tomng-ship,  because  she  is  engaged 

a  salvor  or  quasi-salvor.     The  steamship  Thetin  fell  in 

|th  The  Sard  is  in  a  disabled  state.     The  master  of  The 

heiis  agreed  to  tow  the  latter  to  port.     He  had  received 

instructions  from  his  owner  as  to  offering  towage  or 

Ivage  service  to  other  ships,  but  the  policy  of  insurance 

lected  upon  The  Thetis,  and  her  bills  of  lading,  contained 

ovisions  as  to  her  performing  such  services.     In  attempt- 

lig  to  take  The  Sardis  in  tow  The  Thetis  negligently  ran 

ttto  and  sank  her.     It  was  held  that  the  master  of  The 

Thetis  was  acting  ^v-ithin  the  scope  of  his  employment  in 

adertaking  to  tow  The  Sardis,  and  her  owners  were  held 

able  for  the  collision  (e) . 

In  one  case  it  was  contended  that,  the  tug  being  the 

rvant  of  the  tow,  the  doctrine  of  common  employment  (k) 

Applied,  as  between  the  tug  and  the  servants  of  the  owners 

:  the  tow,  so  as  to  prevent  the  owners  of  the  tug  recoveriug 

jainst  the  tow  and  her  owners  damages  for  a  collision 

etween  tug  and  tow  caused  by  the  fault  of  the  tow.     This 

rgument  did  not  succeed  {I). 

For  a  collision  caused  by  the  fault  of  the  tug  in  taking 

improper  number  of  vessels  in  tow  either  between  the 

Vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 

Owners  of  the  tug  would  prima  faci^  be  liable  to  the  owners 

lof  the  tow  upon  the  towage  contract  (w).     It  is  not  unusual 

for  tug-owners  to  relieve  themselves  from  this  liability  by 

lexpressly  contracting  that  they  shall  not  be  answerable  for 

lie  negligence  of  their  servants  on  board  the  tug  («). 

The  mere  fact  that  one  of  the  vessels  in  tow  strikes  and 

Qages  another  vessel  in  tow,  raises  no  presumption  of 

neghgence  on  her  part.     It  was  so  held  where  the  leading 

(/)  The  Julia,  Lush.  224. 
[m]  See    The  Vnited  Service,  8  P. 
B.  66  ;  9  P.  D.  3. 

(w)  The  United  Service  J  nHsttpra, 
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salvor  towingf 
the  salved 
ship  are  liable 
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between 
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ployment does 
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Improper 
number  of 
ships  in  tow. 


(0  TJte  Thetis,  L.  R.  2  A.  &  E. 
|865. 

{k)  Friesthj  v.   Fowler,   3  M.    & 
",  1. 
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vessel  in  tow  took  the  ground,  and  the  following  vessel  ran 
into  her  (6). 

Where  two  or  more  ships  are  in  tow  of  the  same  tug, 
and  no  agreement  has  been  come  to  between  them  and  the 
tug  as  to  which  ship  is  to  have  the  command,  it  has  not 
been  decided  with  whom  the  command  rests  (p).  But  it 
has  been  held  in  such  a  case  that  one  of  the  ships  in  tow 
could  not  recover  against  the  tug  for  damage  caused  by 
being  under  way  in  a  thick  fog  when  they  ought  all  to 
have  brought  up.  It  was  assumed  by  the  Court  that  it 
was  the  duty  of  the  ship  in  tow  to  give  the  order  to  bring 
up  (g).  Where  two  vessels  were  in  tow  of  the  same  tug, 
without  objection  on  the  part  of  that  one  of  them  which 
was  nearest  the  tug,  and  this  vessel  took  the  groimd  and 
was  run  into  by  the  other  astern,  it  was  held  that  she  could 
not  recover  against  the  vessel  that  ran  into  her  (r). 

In  a  Canadian  case  («)  a  sailing  ship  in  tow  with  her  sail 
set,  was  held  in  fault  for  a  collision  with  an  overtaking 
and  passing  steamahip,  against  which  she  was  driven  by 
another  ship  in  tow  of  the  same  tug  striking  her  on  her 
quarter. 

The  tug  can  be  sued  in  reni  for  damage  to  the  ship  in  tow 
received  in  a  collision  caused  by  negligent  towage,  whether 
such  damage  is  sustained  by  the  tow  in  a  collision  with  a 
third  ship  or  with  the  tug  {t).  And  the  tug  may  be  sued 
in  Admiralty  for  damages  which  the  tow  has  been  compelled 
to  pay  to  a  third  ship  for  a  collision  caused  by  the  fault  of 
the  tug  (u). 

(o)  See  Rarris  y.  Anderson,  14 
C.  B.  N.  8.  499. 

(p)  The  Gipty  King,  5  Not.  of 
Gas.  282. 

(q)  Smith  ▼.  St.  Lawrence  Tow 
Boat  Co.,  L.  R.  6  C.  P.  308. 

(r)  Sarrie  v.  Anderson,  14  C.  B. 
N.  8.  499. 

(«)  The  Farewell,  8  Quebec  L.  B. 
87. 

(t)  The  Ntghtwatch,  Lnsh.  542 ; 
The  Julia,  ib.  224. 


(tt)  The  Energy,  L.  R.  3  A.  &  E. 
48.  It  seems  that  the  Admirally 
Court  has  jurisdiction  in  a  claim 
for  damage  caused  by  negligent 
towage,  whether  such  damage  is 
reodved  in  a  collision  or  not :  see 
aup.  pp.  27,  note  (u),  85.  The  Admi- 
ralty jurisdiction  of  the  United 
States  Courts  includes  all  claims 
arising  out  of  towage  contracts :  2 
Parsons  on  Ship.  (ed.  1869),  176, 
188 ;  The  Webb,  14  Wall.  406. 
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Attempts  have  been  made  to  try  the  question  between  Third  party 
tug  and  tow,  as  to  the  ultimate  liability  for  collision  with  P^^**^^™- 
a  third  ship  by  means  of  the  third  party  procedure  under 
the  Judicature  Act.    The  existing  rules  do  not  enable  a 
third  party  to  be  brought  in  for  such  a  purpose  {x). 

(x)  See  Ord.  XVI.  r.  48 ;  infra,  p.  319. 
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CHAPTEE IX. 

FOREIGN  SHIPS — FOREIGN  LAW — FOREIGN  JUDGMENTS. 

Law  appUc-  In  oollision  oases  where  one  or  both  the  ships  are  foreign, 
^J®*?*^"**^  questions  frequently  arise  as  to  the  law  applicable  to  the 
ool&onm  case,  and  particularly  as  to  the  application  of  British 
waton!  statutes  to  foreign  ships.     The  general  rule  is  that  muni- 

cipal laws  are  binding  upon  the  subjects  of  the  state  by 
which  they  are  enacted  everywhere,  but  upon  foreigners 
only  when  they  are  within  its  jurisdiction  (a).  The  prin- 
ciple which  govems  questions  of  jurisdiction  and  remedies 
has  been  thus  stated :  ^^  In  regard  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place  where  they 
originated  is  to  govern  ....  but  the  forms  of  remedies, 
and  the  order  of  judicial  proceedings,  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  with- 
out any  regard  to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act "  (6). 

Before  the  passing  of  25  &  26  Vict.  c.  63,  foreign  laws, 
and  the  general  maritime  law,  touching  the  steps  to  be 
taken  to  avoid  collision,  and  the  extent  of  the  shipowner's 
liability,  differed  from  the  law  of  this  country,  and  ques- 
tions of  difficulty  arose  in  the  case  of  collisions  where  one 
or  both  ships  were  foreign  as  to  the  law  applicable  to  the 
case.    By  the  Act  above  mentioned  it  is  provided,  with 

(a)  As  to  the  limits  of  British  14,  §  558,  7th  ed.  p.  702 ;  and  see 

jurisdiction,  Ree  The  Saxonia  and  J)onn  y.  Lippman^  5  01.  &  Fin.  1. 

The  Eclipie,  Lush.  410 ;  The  Anna'  So  a  foreigner  in  France  suing  for 

polis  and  The  Johanna  Stolly  Lush.  a  oollision  is  subject  to  the  dis- 

296 ;  Regina  v.  Ju?y»,  The  Fraticonia,  abilities  {Jin  de  non  reeevoir)  of  the 

2  Ex.  D.  63  :  of  Admiralty  juris-  Code  de  Conmierce,  Arts.  435,  436  ; 

diction,  tn/ra,  p.  209.  Abordagpe  Nautique,  Gaumont,  {§ 

{b)  Story's  Conflict  of  Laws,  Ch.  82,  83. 
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reference  to  the  rule  of  the  road  and  the  extent  of  ship- 
owners' liability,  that  in  the  courts  of  this  country  foreign 
ships  shall  be  judged  by  the  British  law.  There  are,  how- 
ever, several  points  upon  which  the  decisions  above  referred 
to  (c)  are  material,  and  as  to  which  there  is  some  doubt 
whether  British  or  foreign  law  is  to  prevail.  As  stated 
above,  the  general  rule — ^where  the  matter  is  not  expressly 
provided  for  by  statute— is,  that  as  to  rights  and  merits  the 
law  of  the  place  of  collision  {lex  loci)y  and  as  to  remedies 
and  procedure  the  law  of  the  tribunal  {lex  fori)^  is  to 
prevail.  The  form  in  which  the  question  may  arise  at  the 
present  day  is  indicated  below. 

Actions  for  collision  are  said  to  be  communis  jurky  and  Jurisdictioii 
the  Admiralty  Court  never  refused  to  entertain  an  action  Courtswhere 
merely  because  both  ships  were  foreign  (c?),  or  their  owners  both  the  ahipa 
not  British  subjects  (e),  or  because  the  collision  occurred  in 
foreign  waters  (/). 

The  ancient  jurisdiction  of  the  Admiralty  extended  over  Limits  of 
all  waters  where  the  tide  ebbs  and  flows  and  where  great  jurisdiction, 
ships  are  accustomed  to  go  {g) ;  but  after  the  enactment  of 
13  Eic.  II.  st.  1,  c.  5,  and  15  Bic.  II.  c.  3,  and  until  the 
modem  statutes  enlarging  the  jurisdiction  of  the  Admiralty 
Court  (A),  the  Court  was  liable  to  be  restrained  by  pro- 
hibition from  exercising  its  jurisdiction  if  the  collision 
occurred  in  this  country  within  the  body  of  a  coimty  (t). 

(c)  See  infra,  pp.  215,  216,  as  to  (/)  In  The  Diana,  Lush.   639, 

these  cases.  decided  since  24  Vict.  o.  10,  the 

{d)  The  Johann  Friederieh,  1  W.  ships  were  owned  by  British  sub- 
Bob.  36 ;  The  Charkieh,  L.  It.  4  A.  jects,  and  the  collision  was  in 
&  £.  120 ;  and  see  The  Evangelistria,  foreign  inland  waters. 
26  W.  R.  256  (ownership  of  a  {g)  See  per  Blackburn,  J.,  Reg. 
foreign  vessel) ;  In  re  Smith,  1  P.  v.  Anderson,  L.  R.  1  C.  0.  R.  161 ; 
D.  300;  The  Qriefawald,  Swab.  Beg.  v.  Carr,  10  Q.  B,  D.  76. 
430 ;  The  Vivar,  2  P.  D.  29 ;  and  (A)  3  &  4  Vict.  o.  66 ;  24  Vict. 
per  Story,  J.,  The  Invincible,  2  Gall.  c.  10. 

29  ;   The  Anna  Johnson,  2  Stuart's  (i)  Martin  v.  Oreen,  1  Keb.  730 ; 

V.  Ad.  Rep.  (Canada),  43.  VioUt  v.  Blague,  Cro.  Jac.   614  ; 

[e)  In   The  Courier,  Lush.  541,  Velthasen  v.  OrmsUy,  3  T.  R.  316. 

neither  of  the  ships  were  owned  by  In  DorringUm*8  Case,  Moore,  916 

British  subjects,  and  the  collision  (13  Jac.  1),  a  prohibition  went  in 

was  in  foreign  waters.  the  case  of  a  collision  at  Redriffe  iu 

M.  P 
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Where  not  proliibited  the  Admiralty  Court  appears  to  have 
exercised  the  jurisdiction  even  where  the  collision  was  in 
the  body  of  a  county,  at  least  where  the  ship  sued  was  foreign, 
and  the  plaintiff  would  otherwise  be  without  a  remedy  (y). 
At  the  present  day  there  is  no  doubt  that  the  Admiralty 
Division  has  jurisdiction,  and  wiU  exercise  it,  whether  the 
collision  occurs  within  the  ebb  and  flow  of  the  tide  or  not, 
and  whether  in  British  or  foreign  waters  or  on  the  high 
seas  (k).  The  liability  of  a  foreign  ship  that  has  injured 
property  of  a  British  subject  in  any  part  of  the  world  to  be 
detained  until  satisfaction  is  made  to  the  sufPerer,  is  referred 
to  below  (/). 

It  has  been  held  (m)  that  a  County  Court  has  Admiralty 

jurisdiction  in  respect  of  damages  by  a  collision  which 

occurred  in  a  dock   connected  with  a  tidal  river   (the 

Thames)  by  a  lock.    And  it  seems  that  the  Admiralty 

Division  of  the  High  Court  also  has  jurisdiction  in  such  a 

case  (n).     Dr.  Lushington  exercised  the  jurisdiction  in  the 

case  of  a  collision  in  foreign  inland  waters — ^the  Ghreat 

North  of  Holland  Canal  {o). 

Jnriadiction         The  common  law  courts  have  jurisdiction,  whether  the 

law  wSen^the  ^^P^  ^®  British  or  foreign,   and  whether  the  collision 

oolliflioii  ifl       occurs  in  foreign  waters,  or  elsewhere.     "  The  right  of  all 

persons,  whether  British  subjects  or  aliens,  to  sue  in  the 

English  courts  for  damages  in  respect  of  torts  committed 

in  foreign  countries,  has  long  since  been  established ;  and, 

the  Thames.     The  JPublic  Opinion,  {k)  The  Diana,  Lush.  539  (ool- 

2  Hag.  398 ;  The  Eliza  Jane,  3  Hag.  lision  in  the  Great  North  of  Hol- 

335 ;   The  Lord  of  the  Isles,  cited  in  land  Canal) ;    The  Courier,  Lush. 

The  Public  Opinion,  supra,  bi\\  The  Mali  Ivo,  L.  B.  2  A.  &  E. 

(J)  Fairless  v.  Thorsen,  The  Good  366 ;  as  to  colonial  waters,  see  The 

Intent,  and   The  Prince  Christian,  Peerless,  Lush.  30 ;  as  to  a  ooUision 

Marsden's  Ad.   Ga.    130.      As  to  in  a  London  dock,  see  iSe^.  t. /tM^tf 

Admiralty  jurisdiction  generally,  of  City  of  London  Court,  l{iQ,.'B,  J), 


see  De  Lovio  t.  Poit,  2  Gall.  398  ;  609. 

The   Volant,   I  Not.  of  Gas.   603,  (I)  Infra,  p.  211. 

609.  As  to  Canadian  inland  waters,  (m)  Rof.  v.  Judge  of  City  of  London 

see  40  Vict.  o.  21  (Canada) ;  The  Court,  8  Q.  B.  D.  609. 

Picton,  4  Duval's  (Canada)  Rep.  (»)  Under  24  Vict.  c.  10,  s.  7. 

648.  (o)  The  Diana,  Lush.  539. 
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as  is  observed  in  the  note  to  Mostyn  v.  Fabrigas  (jo),  there 
seems  to  be  no  reason  why  aliens  should  not  sue  in  England 
for  personal  injuries  done  to  them  by  other  aliens  abroad, 
when  such  injuries  are  actionable  both  by  the  law  of 
England,  and  also  by  that  of  the  country  where  they  are 
committed ;  and  the  impression  which  had  prevailed  to  the 
contrary  seems  erroneous  "  (q). 

Neither  in  the  Admiralty,  nor  in  the  Queen's  Bench  Liability  of 
Division,  can  a  personal  action  for  damages  in  respect  of  a  resident 
collision  occurring  below  low-water  mark  of  the  coasts  of  *^^ad. 
the  United  Kingdom  be  brought  against  a  person  not 
domiciled  or  ordinarily  resident  within  the  jurisdiction, 
unless  the  writ  of  summons  can  be  served  within  the 
jurisdiction  (r). 

A  foreign  ship  that  has  injured  a  British  ship  or  property  Detention  of 
of  a  British  subject  in  any  part  of  the  world  may  be  ^^^*^^^ 
detained  if  found  within  three  miles  of  the  coasts  of  the  injured  pro- 
United  Kingdom,  so  as  to  compel  her  owners  to  abide  the  ^^ 
event  of  any  action  in  the    courts  of  this  country   for  siibject. 
damage  caused  by  her  («).     And  it  seems  that  in  such  a 
case  she  is  liable  in  aji  action  in  rem  (t).     But  the  ship 
cannot  under  this  Act  be  detained  in  respect  of  personal 
injury  {u) ;  and  it  has  been  doubted  whether  she  could  be 
seized  whilst  passing  the  coasts  of  this  country  on  a  foreign 
voyage  {x). 

The  question  whether  an  action  can  be  maintained  in  Action  in  this 
any  court  in  this  country  for  a  wrongful  act  to  a  pier  or  dal^e  to 
breakwater  forming  part  of  the  soil  of  a  foreign  country  P^®'^  abroad, 
has  not  been  decided.     It  arose  in  The  M.  Moxham^  but, 

{p)  1  Smith's  L.  C,  9th  ed.  666.  projjerty  of  the  owners  of  the  ship 

\q)  Ftr^lwyjiy'L.^.y  TheHaMey,  sned  which  is  found  within  the 
L.  B.  2  P.  G.  193,  202,  203,  and  jurisdiction  may  be  seized  ;  2  Par- 
see  p«r  Brett,  M.B.,  10  Q.  B.  D.  sons  on  Ship.  (ed.  1869),  390. 
637.  (0  The  Bilbao,  Lush.  149. 

(r)  See  below,  p.  304.  (u)  Harris  \,  Oumers  of  The  Fran- 

(#)  17  &  18  Vict.  0.  104,  s.  627.  eonia,  2  C.  P.  D.  173. 

The  Chriatianoy  2  Hag.  183,   is  a  (x)  See  per  Cockbum,  C.  J.,  Reg, 

decision  under  the  simuar  Act,  I  Ik  v.  Keyn,  2  Ex.  D.  63,  218. 
2  G^.  4,  c.  76.    In  America  any 

p2 


Digitized  by 


Google 


212 


FOREIGN  SHIPS — FOREIGX  LAW — FOREIGN  JUDGMENTS. 


Law  of  neg- 
ligence and  of 
liability  for 


applicable  to 
foreign  ships. 


Liability  for 
negligence 
by  general 
maritime  law. 


by  consent  of  the  parties,  no  objection  to  the  jurisdiction 
was  taken.  James  and  Mellish,  L.JJ.,  appear  to  have  had 
doubts  as  to  the  jurisdiction  (y). 

Before  the  enactment  of  the  existing  International  Ee- 
gulations  for  Preventing  Collisions  at  Sea,  the  question  of 
negligence  in  all  cases  of  collision  was  tried  by  the  general 
maritime  law :  in  other  words,  by  those  rules  of  seaman- 
ship, which,  it  was  assumed,  were  common  to  seamen  of  all 
nations  (s).  Thus  the  rule  that  a  vessel  on  the  port  tack 
should  bear  up  for  another  on  the  starboard  tack  was 
applied  to  all  ships  whether  British  or  foreign.  And  at 
the  present  day,  so  far  as  the  Regulations  do  not  extend, 
or  where  they  are  not  applicable,  the  test  of  negligence  is 
the  same ;  namely,  the  general  practice  of  seamen,  or,  as  it 
is  sometimes  called,  the  general  maritime  law. 

The  law  applicable  in  this  country  to  cases  of  collision 
on  the  high  seas,  where  one  or  both  ships  are  foreign,  is  the 
maritime  law  as  administered  in  England,  and  not  the 
law  of  the  flags  [a).  "By  that  law  the  shipowner  is  liable 
for  the  negligence  of  the  master  and  crew  of  his  ship  (b). 
And  it  appears  that  the  liability  is  the  same  whether  the 
action  is  in  a  court  having  Admiralty  jurisdiction  or 
not  {c}.  In  the  courts  of  this  country,  the  rights  and 
duties  of  persons  navigating  vessels,   whether  in  British 


(y)  See  Foote's  Priv.  Intemat. 
Law,  209  seq. 

(z)  See  The  DumfrieSy  Swab.  63, 
125. 

(a)  The  Joharm  Friederich,  1  W. 
Bob.  35  ;  The  Dundee,  1  Hag.  Ad. 
120 ;  The  Leon,  6  P.  D.  148 ;  The 
Milan,  Lush.  388;  Footers  Priv. 
Intemat.  Law,  pp.  308-403;  and 
tsee  per  Lindley,  L.  J.,  Chartered 
Mercantile  Bank  of  India  v.  Nether^ 
lands  India  Steam  Navigation  Co,, 
10  Q.  B.  D.  521,  545  ;  and  tupra, 
pp.  3,  94. 

{b)  P^r Brett,  M.  B.,  10  Q.  B.  D. 
637  ;  Coke'B  Inst.  4th  Pt.  fo.  146. 
Semble,  only  where  the  master  and 
crew  are  his  agents.    It  may  be 


noted  that  the  form  of  sentence  by 
which,  according  to  the  ancient 
practice  of  the  Admiralty  Court, 
the  owners,  intervening  for  their 
interest  in  an  action  in  rem,  were 
condemned  in  damages,  was,  that 
the  collision  having  been  caused  by 
the  fault  or  negligence  of  the  master 
and  crew  of  the  ship  sued,  her 
owners,  therefore,  were  liable. 
There  is  no  reference  in  the  sen- 
tence to  the  liabilily  of  the  owners  or 
of  the  ship  being  founded  upon  the 
fact  of  the  crew  being  the  agents 
of  the  shipowner.  See,  however, 
Waltham  v.  Mulgar,  Moore,  776. 

(c)  Per  Br«tt,  M.  B.,  10  Q.  B.  D. 
637  ;  Coke*8  Inst.  4th  Pt.  fo.  146. 
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territorial  waters  or  on  the  high  seas,  are  the  same.  It  is 
their  duty  so  to  exercise  their  right  as  to  do  no  damage  to 
the  property  of  others  (ri).  Thus  an  English  telegraph 
company  sued  and  recovered  damages  against  the  owners 
of  a  foreign  vessel  for  injury  done  to  the  company's  cable, 
which  lay  at  the  bottom  of  the  sea,  by  the  ship's  anchor  {e). 

In  the  case  of  The  Leon  (/),  in  an  action  in  personam 
in  the  Admiralty  Division  by  the  owners  of  a  British  ship 
against  the  owners  resident  in  England  of  a  Spanish  ship 
for  damages  in  respect  of  a  collision  between  the  two  ships 
on  the  high  seas,  it  was  pleaded  that  the  negligence  on  the 
part  of  the  Spanish  ship  (if  any)  was  negligence  of  the 
master  or  crew,  for  which,  by  the  law  of  Spain,  the  master 
or  crew,  and  not  the  shipowners,  were  liable.  It  was  held 
by  Sir  R.  Phillimore  that  by  the  general  maritime  law,  and 
by  the  law  of  England  as  administered  in  Admiralty,  the 
defendants,  the  foreign  owners,  were  liable. 

Again,  in  a  case  before  the  Court  of  Appeal,  an  English 
company,  registered  under  the  Companies  Act,  1862, 
were  sued  in  tort  by  the  owners  of  cargo  on  board  a 
vessel  that  was  sunk  in  a  collision  caused  partly  by  the 
fault  of  the  defendants'  ship,  which  had  a  foreign  register 
and  sailed  under  the  foreign  flag  (g).  The  defendants  ad^ 
mitting  that  they  represented  the  foreign  owners  for  the 
purposes  of  the  action,  it  was  held  that  they  were  liable. 
And  it  was  said  that  even  without  the  admission  the  deci- 
sion would  probably  have  been  the  same,  the  foreign  owners 
being  bare  trustees  for  the  defendants  (h). 

In  an  action  in  a  common  law  court  by  the  owners  of 
a  British  ship  against  a  French  subject  for  a  collision  with 

(d)   Per  Willes,    J.,   Submarine  registered  in  HoUand  in  the  name 

Telegraph  Co.  v.  IHekson,  15  C.  B.  of  a  Dutch  company,  the  members 

N.  S.  769,  779.  of  which  were  the  same  as  those  of 

(f)   Subfnarine    Telegraph  Co.    y.  the  English  company. 

Dickson,  ubi  tupra,  (A)  Chartered  Mercantile  Bank  of 

(/)  6  P.  D.  148.  India,  ^c.  v.  Netherlands  India  Steam 

{£f)  To  enable  her  to  trade  with  Navigation  Co.,  10  Q.  B.  D.  621, 

the   Dutch  East  Indies  she  waa  545. 
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a  French  ship  on  the  high  seas,  it  was  pleaded  that  the 
injury  complained  of  happened  out  of  British  jurisdiction, 
and  that  it  was  not  committed  by  the  defendant  personally, 
but  by  the  master  of  the  French  ship ;  that  the  defendant 
was  a  French  subject ;  that  by  the  law  of  France  he  was 
not  liable  for  the  acts  of  the  master ;  and  that  by  the  same 
law  a  French  corporation,  who  were  the  proprietors  of  the 
ship,  and  the  master's  employers,  were  alone  liable.  The 
plea  was  held  good  (t). 
Application  of  The  liability  depends,  in  some  cases,  upon  the  law  of  the 
to^^^lity  f  or  P^*^^  where  the  collision  occurs,  and  of  the  country  to  which 
negUgenoe.  the  ship  belongs.  If  it  occurs  in  the  territorial  waters  of  a 
country  by  the  law  of  which  an  owner  is  not  liable  for  the 
wrongful  acts  of  his  oflBcers  or  crew,  it  seems  that  he  would 
not  be  liable  in  the  courts  of  this  country  {k).  For  the 
question  whether  a  particular  person  is  liable  for  an  act 
which  is  wrongful  by  the  law  of  the  place  where  it  is  com^ 
mitted  depends  on  the  substantive  law  of  the  country  where 
the  act  is  done  (/).  In  such  a  case,  therefore,  it  is  the  lex 
loci  and  not  the  lex  fori  which  governs.  Nor  is  the  defen- 
dant liable,  in  this  country,  for  a  collision  in  a  foreign 
country,  unless  the  negligence  causing  the  collision  is  that 
of  a  person  for  whose  acts  he  is  responsible  by  the  law  of 
England.  "  No  action  can  be  maintained  in  the  courts  of 
this  country  on  account  of  a  wrongful  act  either  to  a  person 
or  to  personal  property  committed  within  the  jurisdiction  of 
a  foreign  country,  unless  the  act  is  wrongful  by  the  law  of 
the  country  where  it  is  committed,  and  also  by  the  law  of 
this  country  "(w). 

In  The  M.  Moxham  an  English  company,  possessed  of  a 
pier  in  Spain,  instituted  an  action  in  the  Admiralty  Court 
against  a  British  ship  for  negligently  injuring  the  pier. 

(f)  General  Steam  Navigation  Co.  (/)  Per  Melliah,  L.  J.,   Th^  M. 

V.  Gilhu,  11  M.  &W.  877.  896.  Moxham,  1  P.  D.  107,  113. 

{k)  See  per  Brett,  M.  R.,  Char-  (m)  Per  Mellish,  L.J.,mTheM. 

tered  Mercantile  Bank  of  India  y.  Moxham,  1  P.  D.  107,  111 ;  and  see 

Netherlands  India  Steam  Navigation  per  Lord  Blackburn,  The  Vera  Cruzj 

Co.,  10  Q.  B.  D.  621,  636.  10  App.  Gas.  69,  72. 
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The  shipowners,  by  their  answer,  pleaded  that  by  the  law 
of  Spain  they  were  not  liable  for  the*  negUgenoe  of  the 
crew  in  the  navigation  of  the  ship.  The  Court  of  Appeal 
held  that,  assuming  the  Court  had  jurisdiction,  the  law  of 
Spain  was  applicable,  and  that  the  plea  was  good  {n). 

So  if  the  collision  occurs  in  foreign  waters  by  the  fault 
of  a  pilot  the  employment  of  whom  is  compulsory  by  the 
foreign  law,  the  owners  will  not  be  liable  in  the  courts  of 
this  country ;  and  they  are  not  liable  here,  although  by  the 
law  of  the  place  of  collision  they  would  be  liable  in  the 
foreign  court  (o). 

It  has  been  held,  where  there  are  several  claLms  against  Order  of 
a  ship,  that  they  must  rank  and  be  paid  according  to  aal^wteT** 
British  law,  the  matter  being  governed  by  the  lex  fori  {p).  f^^- 

The  statutory  rules  as  to  steps  to  be  taken  to  avoid  Rule  of  the 
collision,  which  were  contained  in  the  Merchant  Shipping  J^J^  ^^^m 
and  other  Acts  previous  to  25  &  26  Vict.  c.  63,  were  held 
not  to  apply  in  the  case  of  a  collision  between  two  foreign 
ships,  or  a  British  and  a  foreign  ship,  on  the  high  seas. 
The  question  of  negligence  in  such  cases  was  tried  by  the 
general  maritime  law,  under  which  the  steps  required  to 
be  taken  to  avoid  coUision  were  not  always  identical  with 
those  required  by  the  British  statute.  A  ship,  therefore, 
meeting  another  on  the  high  seas,  had  to  obey  one  rule,  if 
both  ships  were  British,  and  another,  and  a  different  rule, 
if  one  were  not  British  (g).  This  state  of  things,  which 
could  not  fail  to  be  productive  of  collisions,  led  to  the 
adoption  of  the  existing  International  Eegulations  (r). 

(n)  TUM,  Moxkam,  1  P.D.  107.  The  Elizabeth,  3  L.  T.  N.  S.  169. 

(o)  The  EaUey,  L.  R.  2  P.  C.  The    general  maritime    law  em- 

193;  and  see  The  Quy  Mannering,  bodiedthe"  port  tack  "rule— that  a 

7  P.  D.  52,  132;  The  Augusta^  6  sailing  ship  on  the  port  taok  shuuld 

Asp.  M.  G.  68,  161.  give  way  to  another  on  the  star- 

(p)  The  Union,  3  L.  T.  N.  S.  board  taok:  see  Ihe  Lumfriea,  uH 

280;    Storj,    Conflict   of    Laws,  supra. 

par.  67 1 .  (r)  As  to  the  circumstances  under 

{q)  The  Dumfries,  Swab.  Ad.  63  ;  which  these  Regulations  were  pro- 

The  Saxonia  and  The  Eclipse,  Lush.  mulgated,  see  infra^  p.  341. 
410 ;  The  Zollverein,  Swab.  Ad.  96  ; 
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Application 
of  British 
local  regula- 
tions to 
foreign  ships. 

Application 
to  British 
ships  of 
foreign  local 
regulations. 


Application 
to  foreign 
ships  of  rules 
as  to  pre- 
sumption of 
fault  con- 
tained in  the 
British 
statute. 


No  question  as  to  the  rule  of  the  road,  or  as  to  the  law 
applicable  to  the  particular  case,  such  as  arose  in  the  cases 
decided  under  former  Acts,  can  now  be  raised.  All  mari- 
time nations  having  adopted  the  Eegulations,  and  the 
courts  of  this  country  being  required  by  the  municipal 
law  to  apply  the  Begulations  to  the  ships  of  all  nations 
that  have  adopted  them,  the  rule  of  the  road  is  the  same 
for  all  ships,  and  is  recognized  alike  by  international^ 
municipal,  and  maritime  law  («). 

Foreign  ships,  equally  with  British  ships,  are  bound  to 
know  and  observe  local  Eegulations  for  preventing  collisions 
in  force  in  various  rivers  and  harbours  of  this  country  (f). 

Foreign  municipal  regulations  as  to  ships'  lights,  and 
rules  to  be  observed  in  navigating  foreign  waters,  though 
they  have  not  in  the  courts  of  this  country  the  force  of 
law,  may,  as  evidence  of  negligence,  be  of  importance  in 
determining  the  liability  for  a  collision  in  such  waters. 
The  effect  of  special  regulations  made  by  the  Government 
of  this  or  a  foreign  country  for  its  ships  of  war  and  for 
ships  under  convoy  is  expressly  saved  by  the  Eegula- 
tions (w). 

The  law  by  which  the  owners  of  a  ship  that  has  been  in 
collision  are,  upon  proof  of  certain  circumstances  as  to 
infringement  of  the  Eegulations,  or  as  to  not  assisting  the 
other  ship,  made  liable  for  the  collision,  without  proof  of 
actual  negligence  upon  the  part  of  their  ship,  has  been 
considered  in  a  former  chapter  (x).     There  seems  to  be  no 


(«)  The  exceptions  with  regard 
to  fishing  yessels'  lights  created  hy 
the  Begulations  of  1884  (as  to 
which  see  infraf  p.  386),  are  pro- 
bably temporary,  it  being,  doubt- 
less, intended  to  obtain  the  ad- 
herence of  foreign  nations  to  one 
Code.  In  one  case  a  Portuguese 
Court  placed  a  construction  upon 
one  of  the  Regidations,  which 
was  directly  opposite  to  that  borne 
by  the  English  version.  This  was 
dearly  an  error  of  the  Portuguese 


Court,  and  has  been  corrected ;  see 
infroj  p.  345. 

(0  26  &  26  Vict.  c.  63,  ss.  32, 
67 ;  see  The  Fymoordy  Swab.  Ad. 
374  ;  The  Seine,  ibid.  411,  as  to  the 
law  on  this  subject  under  the  M.  S. 
Act,  1864 ;  and  see  The  Miehelinuk 
and  The  Daccuy  Mitch.  Mar.  Beg. 
1877,  as  to  the  application  to  Britidi 
ships  of  local  Regulations  abroad. 

(m)  Art.  26,  infra,  p.  627. 

{x)  Supra,  pp.  38,  66. 
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doubt  that  these  enactments  apply  to  foreign  ships  (y). 
In  yarious  eases  the  rule  as  to  infringement  of  the  Eegu- 
lations  has  been  assumed  to  apply  to  a  British  and  foreign 
ship  in  collision  in  British  waters  and  also  on  the  high 
seas  (s).  The  wording  of  the  enactment  as  to  not  standing 
by  to  assist  favours  the  contention  that  that  part  of  the 
section  which  relates  to  presumption  of  fault  appHes  to 
foreign  as  well  as  British  ships.  Both  sections,  moreover, 
would  probably  be  held  to  be  rules  of  evidence,  or  other- 
wise applicable  to  foreign  ships  as  lex  fori  (a). 


(y)  The  Magnet,  L.  B.  4  A.  &  E. 
417 ;  see  per  Sir  R.  Phillimore  in 
Reg.  V.  Kegn,  2  Ex.  D.  63,  So.  The 
doubt  expressed  by  the  Privy  Coun- 
cil in  The  Fanny  M,  Carvill^  2  Asp. 
Mar.  Law  Gas.  565,  569,  appears 
to  be  not  well  founded. 

(z)  The  EnglUhman,  3  P.  D.  18 ; 
The  Voorwaarts  and  The  Khedivey  7 
App.  Cas.  795 ;  The  Vera  Cruz  (No.  1 ), 
9  ¥.  D.  88.  See  also  The  British 
Frineess  and  The  Sedtni  Dubrovaeki, 
Ad.  Ct.  March  11— 14th,  1878, 
Mitch.  Mar.  Reg. ;  The  Magdeburgh 
and  The  Henry  Willard  (American), 
Ad.  Div.  16th  Jan.  1885  ;  The  Love 
Birdy  6  P.  D.  80.  It  will  be  noticed 
that  in  36  &  37  Vict.  c.  85,  there  is 
no  enactment  corresponding  to  s.  58 
of  25  &  26  Vict.  c.  63,  whereby  in 
certain  cases  power  is  friven  to 
apply  by  Order  in  Ck)uncil  provisions 
of  the  Act  relating  to  coUiHions  to 
foreign  ships  out  of  British  juris- 
diction. 

(a)  It  was  held  by  Dr.  Lushing- 
ton  in  The  ZoUverein,  Swab.  Ad.  96, 
that  8.  298  of  17  &  18  Vict.  c.  104, 
was  a  lex  fori  relating  to  remedies. 
In  that  case  the  section  was  held 
not  to  apply  in  the  case  of  a  colli- 
sion between  a  British  and  a  foreign 
ship  on  the  high  seas,  so  as  to  pre- 
vent the  Britifii  ship  from  recover- 
ing against  the  foreigner.  The 
g^und  of  the  decision  was  that  the 
previous  section  (s.  296),  contain- 
mg  the  rule  of  the  rosid,  was  a 
municipal  law  not  applicable  to 
f  oielgn  ships  on  the  high  seas,  and 


that  therefore  s.  298,  which  de- 
pended on  s.  296,  had  no  applica- 
tion to  the  foreign  ship.  Since, 
therefore,  the  foreigner  was  not 
prevented  by  s.  298  from  recovering 
against  a  British  ship  that  to  which 
by  the  maritime  law  he  would  be 
entitled,  it  was  held  to  be  unfair  to 
allow  the  foreigner  to  avail  himself 
of  a  breach  by  the  British  ship  of 
the  municipal  law  as  a  defence. 
The  existing  Regulations  being 
international,  it  is  sabmitted  that 
the  decision  in  The  Zollverein,  as  to 
the  application  of  s.  298  of  the  Act 
of  1864,  affords  no  ground  for  con- 
tending that  s.  1 7  of  the  Act  of  1873 
does  not  apply  to  foreign  ships.  In 
The  Nevada^  I  A^p.  Mar.  Law  Cas. 
477,  however,  the  Vice- Admiralty 
Court  of  N.  S.  Wales  held  that  s.  33 
of  the  Act  of  1862  did  not  apply  to 
an  American  ship.  In  The  Get" 
mania,  3  Mar.  Law  Cas.  0.  S.  140, 
8. 29  of  25  &  26  Vict.  c.  63,  was  ap- 
plied to  a  foreign  ship  ;  but  in  the 
same  case  on  appeal  (ibid.  269)  Lord 
Komilly  appears  to  have  considered 
that  8.  33  of  that  Act  (as  to  **stand- 
"*&  l>y'*)  applied  only  to  Britidi 
ships.  Li  The  Thuringia,  1  Asp. 
Mar.  Law  Cas.  283,  nothing  was 
said  as  to  the  application  of  that 
section  to  a  foreign  ship  on  the 
high  seas.  As  to  l£e  effect  of  ss.  57 
and  58  of  the  same  Act,  see  the  ob- 
servations of  Lord  Chelmsford  in 
The  Amalia,  1  Moo.  P.  C.  C.  N.  S. 
471,  485.  See  further  as  to  these 
enactmentSi  supra,  pp.  38 — 65. 
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Defence  of 
**  oompulsory 
pilotftffe" 
available  for 
foreigiL  shipe. 


Gompnlaozy 
Uoti 


Statutory 
limitation  of 
liability 
applies  to 
foreign  ships. 


The  defence  of  oompulsory  pilotage  is  available  for  a 
foreign  as  well  as  for  a  British  ship  (6).  The  statutory 
exemption  of  owners  from  liability  for  damage  done  by  a 
ship  when  in  charge  of  a  compulsory  pilot  probably  applies 
to  foreign  ships  {c) ;  and,  independently  of  the  statute, 
foreign  as  well  as  British  owners  are  not  liable  for  the  acts 
of  a  person  placed  in  charge  of  their  ship  by  the  state  (d). 

The  employment  of  a  pilot  may,  by  statute,  be  made 
oompulsory  on  a  foreign  ship  visiting  this  country,  even 
where  she  is  beyond  three  miles  from  the  shores  of  the 
United  Kingdom  (e). 

The  owners  of  a  British  ship,  which  had  been  in  collision 
with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the  foreign 
ship  in  this  country.  The  British  ship  alleged  that  the 
collision  was  caused  entirely  by  the  negligence  of  the  pilot, 
whom,  by  the  Belgian  law  in  force  in  the  Scheldt,  she  was 
compelled  to  take.  By  the  Belgian  law  owners  are  liable 
for  the  acts  of  a  compulsory  pilot.  It  was  held  by  the 
Privy  Coimcil  (reversing  the  decision  of  Court  below)  that 
the  Belgian  law,  which  imposed  a  liability  upon  owners  to 
which  they  were  not  subject,  either  by  the  law  of  this 
country  or  by  any  principle  of  justice,  had  no  application, 
and  that  the  British  owners  were  not  liable  (/). 

In  a  former  chapter  it  has  been  stated  that  the  common 
law  right  of  a  sufferer  by  ooUision  to  obtain  from  the 
wrong-doer  a  full  recompense  has,  from  time  to  time,  been 


{b)  As  to  oompnlsory  pilotage 
gfenerally,  see  Gh.  X. 

{e)  As  did  the  former  Pilotage 
Act,  6  Geo,  4,  c.  125,  s.  65;  see 
The  Chriatiana,  2  Hag.  183. 

{d)  17  &  18  Vict.  0.  104,  s.  388  ; 
The  Maria,  1  W.  Rob.  95, 106.  In 
The  Girolamo,  3  Hag.  Ad.  169,  and 
other  cases  under  6  Geo.  4,  o.  125, 
it  was  held  that  the  statutory  ex- 
emption of  owners  from  liability 
for  the  fault  of  a  oompolsory  pUot  ' 
did  not  apply  so  as  to  exempt  the 
owners  of  a  foreign  ship  in  proceed- 


ings in  rem.  In  2%e  Vertum,  1  W. 
Bob.  316,  Dr.  Lushington  appears 
to  have  considered  that  the  statu- 
tory exemption  of  owners  was  lex 
fori. 

(e)  The  Annapolie  and  Tks  Jo- 
hanna  Sioll,  Lush.  295;  but  see 
41  &  42  Viot.  c.  73. 

(/)  The  Malley,  L.  B.  2  P.  C. 
193 ;  in  the  Court  below,  ibid.  2  A. 
&  E.  3 ;  see  also  The  Guy  Manner- 
ing,  7  P.  D.  52,  132 ;  The  Augusta, 
6  Asp.  M.  0.  68,  161. 
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considerably  modified  by  British  statutes.  Until  the 
passing  of  25  &  26  Vict.  c.  63,  the  Act  now  in  force,  there 
was  frequently  great  difficulty,  in  cases  where  one  or  both 
the  ships  in  collision  were  foreign,  in  determining  whether 
the  municipal  law  limiting  owners'  liability  was,  or  was 
not,  applicable  (^).  At  the  present  day  no  such  difficulty 
can  arise.  Whether  the  ships  are  both  British,  or  both 
foreign,  or  one  British  and  one  foreign,  and  whether  the 
collision  occurs  in  British  waters  or  on  the  high  seas,  the 
limit  of  owners'  liability  is  the  same,  namely,  that  ^ed  by 
26  &  26  Vict.  c.  63. 

In  The  Amalia  (/*)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  is  limited  by  the  Act 
of  1862.  It  was  contended  that  the  Legislature  had  no 
power  to  alter  the  rights  of  foreigners  in  the  case  of  a 
collision  on  the  high  seas,  or  to  limit  the  amount  of  the 
damages  to  which  by  the  maritime  law  they  were  entitled. 
It  was,  however,  held  by  the  Privy  Council  (affirming  the 
decision  of  Dr.  Lushington)  that  there  is  no  breach  of 
international  law  in  such  legislation ;  and  it  was  said  by 
Lord  Chelmsford,  in  the  course  of  the  judgment,  and  the 
decision  in  the  case  went  upon  the  principle  that  the 
owners  of  a  foreign  ship  in  a  similar  case  would  be  entitled 
to  the  benefit  of  the  Act,  by  which  in  all  cases  the  liability 
of  the  owners  of  a  foreign  ship  is  limited  in  the  same  way, 

ijf)  The  proyisions  of  the  M.  S.  dom,  was  unlimited :  Cope  y.  Do- 
Act,  1854,  did  not,  in  terms,  apply  hertyy  4  K.  &  J.  367  ;  on  app.  2  De 
to  foreigners.  Under  this  Act  it  G-.  &  J.  614 ;  and  that  the  liability 
was  held  that  the  liability  of  the  of  the  owners  of  a  foreign  ship  in 
owners  of  a  British  ship  in  collision  collision  with  a  British  ship,  be- 
with  a  foreigner,  within  three  miles  yond  the  three  mile  limit,  was  un- 
of  the  shores  of  the  United  King-  limited :  The  Wild  Ranger^  Lnsh. 
dom,  wan  limited :  General  Iron  653 ;  eyen  although  the  foreign 
Screw  Collier  Co,  y.  SehurmanfUy  1  ship's  liability  by  the  municipal 
J.  &  H.  180 ;  but  see  The  Saxonia,  law  of  her  own  state  were  the  same 


liush.  410,  where   this  case  was  as  that  of    the    British    ship  by 

questioned ;   that  the  liability  of  British  law :  The  Wild  Ranger,  ubi 

the  owners  of  two  foreign  ships  in  supra. 

collision  on  the  high  seas,  beyond  (A)  Br.  &  Lush 

that  distancefrom  the  United  Hixig-  G.  0.  N.  S.  47 1 . 
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and  to  the  same  extent,  as  that  of  owners  of  a  British 
8hip(e). 
Rule  as  to  The  rule  as  to  division  of  loss  where  both  ships  are  in 

loM^ppDesto  ^^^^  for  ^  collision  appears  to  have  been  applied  as  part 
foreign  ships,  of  the  law  maritime  to  all  collisions,  whether  in  British  or 
foreign  waters  or  on  the  high  seas,  and  whether  the  ships 
were  both  British,  or  both  foreign,  or  one  British  and 
one  foreign.  And  the  statute  36  &  37  Vict.  c.  66,  ex- 
tending its  operation  to  the  courts  other  than  those  having 
Admiralty  jurisdiction,  appears  to  have  an  equally  wide 
operation  (A). 

And  the  rule  has  been  applied  in  a  case  of  collision 

between   two    ships   belonging   to  the   same   owners,  as 

between  a  foreign  cargo-owner  suing  the  British  owners  of 

a  ship  sailing  under  a  foreign  flag  for  loss  of  cargo  in  a 

collision  caused  by  the  fault  both  of  the  carrying  ship  and 

of  the  other  ship(/). 

Arrest  of  It  is  a  principle  of  international  law  that  a  sovereign 

forei^*  *  prince  or  state  cannot  be  sued  in  a  foreign  Court.     And  it 

Boyereign.        seems  that  this  principle  applies  in  the  case  of  proceedings 

in  rem  against  the  public  ship  of  a  foreign  sovereign  (w). 

But  it  has  been  said  by  Sir  R.  Phillimore  that  if  a  ship  of 

a  foreign  sovereign  engages  in  trade  she  is  liable  to  arrest, 

and   the  sovereign  must  be   taken  to  have  waived  the 

privilege  of  immunity  from  arrest  which  attaches  to  a 

public  ship  of  a  foreign  state  (n).     It  has  also  been  held 

(i)  It  seems  that  the  law  limiting  3  Hag.  Ad.  1 69, 1 86 ;  see  sup.  p.  2 1 8. 
owDers'    liability  is  not   ler  fori.  {k)  See  tuproy  p.  134. 

Such  was  the  opinion  of  Wood,  (/)  Chartered  Mercantile  Bank  of 

Y.-C.j  in  Cope  Y.  Doherty,  4  K.  &  India   v.   Netherlands  India  Steam 

J.   367,   384;   and  in  The  General  Navigation  Co.,  10  Q.  B.  D.  521. 
Iron   Screw    Collier   Co.   v.    Schur-  (m)  The  ConstittUion,  4  P.  D.  39. 

manns,  I  J.  &  H.  180,  197.    In  The  See,  however.  The  Charkieh,  L.  R.  4 

Amalia  the  Privy  Council  expressed  A.  &  E.  59 ;  ib.  8  Q.  B.  197. 
no  opinion  upon  the  point,  but  Dr.  (»)  The  Charkieh,  supra ;  but  the 

Luahington  (Lush.  p.  153)  was  of  dictum  was  not  necessary  to   the 


the  same  opinion  as  Wood,  V.-C,  decision  of  the  case ;  and  see  the 

in  the  cases  above  mentioned ;  Of.  observations  of  the  Court  of  Appeal 

also  per  Lord  Stowell  in  The  Carl  upon  this  case,  5  P.  D.  217 ;   The 

Johan,  mentioned  in  The  Girolamo,  Swift,  1  Dods.  Adm.  320,  339. 
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that  it  is  not  in  the  power  of  the  Crown,  without  the 
oonsent  of  Parliament,  to  exempt  from  liability  to  arrest 
the  trading  ship  of  a  foreign  sovereign  {o). 

A  frigate  of  the  United  States  was  stranded  on  the 
south  coast  of  England,  and  received  salvage  services  from 
an  English  tug.  She  had  on  board,  under  an  Act  of 
Congress  and  for  public  purposes,  cargo  owned  by  American 
citizens.  The  tug-owner  sought  to  arrest  the  frigate  and 
her  cargo  in  a  claim  for  salvage.  It  was  held  that  no 
warrant  for  arrest  could  issue  either  in  respect  of  ship  or 
cargo  (p). 

The  Parlement  Belge^  a  vessel  belonging  to  the  King  of 
the  Belgians,  commanded  and  manned  by  officers  and  men 
commissioned  and  paid  by  him,  was  engaged  in  carrying 
mails  in  connection  with  the  British  Post  Office,  together 
with  passengers  and  cargo.  On  her  voyage  from  Ostend 
to  Dover,  when  close  to  Dover  pier,  she  ran  into  a  British 
ship  at  anchor.  Notwithstanding  the  fact  that  a  conven- 
tion had  been  entered  into  between  her  Majesty  and  the 
King  of  the  Belgians  declaring  that  the  mcdl  boats,  of 
which  The  Parlement  Beige  was  one,  should  be  deemed  to 
be  ships  of  war  and  should  not  be  liable  to  arrest,  it  was 
held  by  Sir  R.  Phillimore  that  she  was  liable  in  proceed- 
ings in  rem  at  the  suit  of  the  owner  of  the  injured  vessel. 
This  decision  was  reversed  by  the  Court  of  Appeal  upon 
the  following  grounds :  (1)  That  the  person  and  the  pro- 
perty of  a  foreign  sovereign  are  exempt  from  the  jurisdic- 
tion of  a  British  Court  upon  the  same  grounds,  namely, 
that  the  exercise  of  such  jurisdiction  is  incompatible  with 
the  absolute  independence  of  the  Sovereign  of  every 
superior  authority;  (2)  That  this  principle  applies  to  an 
Admiralty  action  in  rem;  (3)  That  a  ship  owned  and  used 
by  a  State  or  Sovereign  for  public  purposes  is  exempt  from 

(o)  The  Parlement  Belge^  4  P.  D.       considered. 
129.     In  the  Court  of  Appeal  (6  (p)  The  Conatitution,  4  P.  D.  39. 

P.  D.  197)  thia  question  was  not 
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arrest,  whether  process  in  rem  is  considered  as  a  proceeding 
against  the  ship  or  against  the  shipowner ;  (4)  That  in  an 
action  in  rem  the  shipowner  is  indirectly  impleaded.  The 
question  whether  the  ship  was  exempt  from  arrest  by 
virtue  of  the  convention  mentioned  above  (p.  221)  was 
not  considered. 

Where  one  of  the  ships  in  collision  is  a  public  ship  of  a 
foreign  government,  and  the  foreign  government  sues  the 
other  ship  in  an  Admiralty  Court  of  this  country,  proceed- 
ings in  the  action  will  be  stayed  upon  the  application  of 
the  owners  of  the  defendant  ship,  until  the  foreign  plaintifiEs 
give  bail  to  answer  a  counter-claim  made  by  the  defendant 
owners  (^). 

Foreign  governments  occasionally  submit  that  the 
question  of  liability  for  a  collision  in  which  their  man- 
of-war,  or  other  public  ship,  is  involved,  shall  be  deter- 
mined by  the  Courts  of  this  country.  In  such  a  case 
it  appears  that  the  Eegulations  for  Preventing  Col- 
lisions at  Sea  are  material  upon  the  question  of  negli- 
gence (r),  though  probably  not  expressly  binding  upon 
such  ships  («). 

It  was  held  by  Sir  E.  Phillimore  that  the  representa- 
tives of  foreigners  killed  in  a  collision  on  the  high  seas  on 
board  a  foreign  ship  can  recover  damages  under  Lord 
Campbell's  Act  in  the  Courts  of  this  country  {t) ;  and 
under  the  same  Act  a  foreign  ship  has  been  made  liable, 
in  proceedings  in  rem^  for  loss  of  life  on  the  high  seas 
caused  by  her  negligent  navigation  (u).  These  cases,  how- 
ever, must  be  now  considered  as  overruled,  so  far  as  they 
decide  that  the  Admiralty  Division  has  jurisdiction  in  rem 


(q)  The  Newhattle,  10  P.  D.  33. 

(r)  See  The  Lord  Byron,  cited 
Maude  &  PoUock  on  Ship.  4th  ed. 
607,  note  (*). 

(«)  See  Art.  26,  infra,  p.  627. 

(t)  The£xplorer,Li.B,.ZA,&'E. 
289. 


(«}  TheGuld/axe,L.Ii.2A.&B. 
326.  The  coUision  in  this  case  was 
between  a  Norwegian  vessel  and  a 
British  fishing  lugger.  The  plain- 
tifls  were  the  representatiTes  of 
four  of  the  crew  of  the  lugger,  who 
were  British  subjects:  see  note,  The 
Explorer,  L.  R.  3  A.  &£.  289, 290. 
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in  an  action  in  whioh  damages  are  claimed  under  Lord 
Campbell's  Act  (x) . 

It  seems  that  17  &  18  Vict.  o.  104,  s.  512,  relating  to  "Whether  17  & 
proceedings  by  the  Board  of  Trade  in  case  of  loss  of  life  If  6X2^ appUei 
or  personal  injury,  does  not  apply  to  a  foreign  ship;  and  to  foreign 
that  this  is  the  case  whether  the  collision  is  in  British 
or  foreign  waters  or  on  the  high  seas.     In  such  a  case, 
therefore,  an  action  may  be  brought  under  Lord  Camp- 
bell's Act  for  personal  injury  caused  by  a  foreign  ship, 
without  regard  to  the  institution  of  proceedings  by  the 
Board  of  Trade  (^).     But  it  has  been  pointed  out  that  in 
such  a  case  there  is  no  jurisdiction  to  proceed  in  Admiralty 
against  the  ship  (s). 

In  the  case  of  a  collision  in  foreign  waters,  or  between  lu  alibi 
foreign  ships,  if  it  is  clear  that  an  action  in  rem  is  pending  forei^  wmt. 
in  a  foreign  Court  in  respect  of  the  same  matter,  the  Court 
has  a  discretion  {a)  to  stay  its  proceedings,  or  to  put  the 
plaintiff  to  his  election  whether  he  will  abandon  one  or 
other  of  the  actions  (6).  Where  an  action  by  the  owners 
of  ship  A.  against  ship  B.  was  pending  in  a  Vice- 
Admiralty  Court  abroad,  proceedings  by  the  owners  of 
ship  B.  against  ship  A.  in  the  English  Admiralty  were 
stayed  (c). 

In  a  case  of  wilful  damage  by  the  master  of  a  foreign 


(x)  The  Vera  Cruz  (No.  2),  9  P. 
D.  96  ;  affirmed,  10  App.  Gas.  69  ; 
Aliter  in  America,  Ex  parte  Gordon^ 
14  Otto,  615. 

(y)  It  was  so  held  in  The  Vera 
Cruz  (No.  1),  9  P.  D.  88,  where  the 
collision  was  in  British  waters,  by 
Butt,  J.,  after  long  argument.  The 
case,  however,  is  not  decisive,  he- 
cause  it  was  Bubsequentlj  decided 
by  the  Court  of  Appeal,  The  Vera 
Cruz  (No.  2),  9  P.  D.  96,  that  the 
Court  bdow  had  no  jurisdiction 
in  the  case. 

{z)  The  Vera  Cruz  (No.  2),  »upra, 

\a)  Ab  to  the  validity  of  the  plea 
of  lie  alibi  pendens  in  a  foreign  court, 
as  a  defence,  see  per  Pollock,  C.  B., 


in  Scott  V.  Seymour,  1  H.  &  C.  219, 
229. 

{b)  See  Mutrie  v.  Binney,  36  Ch. 
D.  614,  foUowed  in  The  Christians' 
borg,  10  P.  D.  141 ;  The  Mali  /w, 
L.  B.  2  A.  &  E.  366 ;  The  Catterina 
Chiazzare,   1  P.  D.  368;   see  7^ 
Delta,   1    P    D.    393,    404;     The 
Lanarkshire,  2  Sp.  A.  &  E.   189 
Eyman  v.  Helm,   24  Ch.  D.  631 
McHenry  v.  Lewis,  22  Ch.  D.  397 
The  Reinbeek,  6  Asp.  M.  C.  366,  as 
to  the  circumstances  under  which 
an  action  in  England  will  be  re- 
strained pending  an  action  in  re- 
spect of  the  same  matter  abroad. 

(c)  The  Teshawur^  8  P.  D.  32. 
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ship  to  another  foreign  ship  in  foreign  waters,  the  Admi- 
ralty Court  refused  to  entertain  the  action  {d). 

The  judgment  of  a  competent  foreign  Court  (and  for 
this  purpose  Irish,  Scotch,  and  Colonial  Courts  are  foreign 
Courts)  delivered  hef ore  action  hrought  in  this  country  {e) 
upon  the  merits  (/)  of  a  collision,  given  in  the  presence  of 
both  parties,  is,  if  final  and  conclusive  (^),  a  bar  to  an  action 
in  this  country  between  the  same  parties  {h)  for  the  same 
collision  (?*).  The  Courts  of  this  country  will  not  entertain 
an  action  in  such  a  case,  although  fresh  evidence  may  have 
been  discovered,  and  although  all  the  facts  were  not  before 
the  foreign  tribunal  {j) ;  nor  because  the  foreign  Court 
was  misinformed  as  to  English  law  {k).  If  the  parties 
are  not  the  same,  as  where  the  ship-owners  sue  in  one 
country  and  the  cargo-owners  in  the  other  (/) ;  or  if  the 
foreign  tribunal  had  not  jurisdiction  {m) ;  or  if  the  plaintiffs 
in  this  country  were  not  subjects  of,  nor  resident,  nor 
present  in  the  foreign  country,  and  did  not  as  plaintiffs 
abroad  select  the  foreign  tribunal  («) :  or  if  the  foreign 
judgment  went  by  default  {o) ;  or  was  against  natural 
justice,   as  where    the    foreign    judges  were    interested 


(d)  The  Ida,  Lush.  6.  It  has 
been  pointed  out  that  this  case  was 
decided  before  24  Vict.  c.  10,  came 
into  force. 

{e)  The  Delta,  I  P.  D.  393.  See 
Mouetoun  v.  Marquis  of  Sligo,  29 
Ch.  D.  448. 

(/)  The  Deltay  uhi  supra  ;  Harris 
V.  Quine,  L.  R.  4  Q.  B.  663. 

{g)  Henderson  Y.  Henderson,  3  Ha. 
117;  Fiummery.  Woodburn,  4  B.  & 
C.  626,  637 ;  Frayes  v.  Worms,  10 
0.  B.  N.  S.  149 ;  Nourion  v.  Free- 
man^ 15  App.  Cas.  1 ;  ^decision  on 
collateral  points  not  binoing)  Concha 
V.  Concha,  II  App.  Cas.  541. 

(A)  As  to  wtiat  is  a  judgment 
between  the  same  parties,  Amison 
V.  Smith,  40  Ch.  D.  567. 

(i)  See  Phillimore's  Intemat. 
Law,  2nd  ed.  IV.  733  seq. ;  West- 


lake's  Priv.  Intemat.  Law,  376 ; 
Foote's  Priv.  Intemat.  Law,  476 ; 
RoBGoe,  Nisi  Prius,  15th  ed.  196. 

U)  £e  Trufort,  TrafordY.£lane, 
36  Ch.  D.  600. 

(k)  Godard  v.  Gray,  L.  R.  6  Q. 
B. 139. 

(0  Cf.  The  Pennsylvania,  19  WaU. 
125  ;  The  Pennsylvania,  3  Mar.  Law 
Cas.  O.  S.  477.  As  to  the  effect  of 
a  foreign  judgment  in  rem,  see 
Castrique  v.  Imrie,  L.  R.  4  H.  L. 
414. 

(m)  The  Griefswald,  Swab.  430 ; 
Havelock  v.  Hoekwood,  8  T.  R.  268. 

{n)  General  Steam  N^avigatian  Co, 
V.  Gillou,  11  M.  &  W.  877,  894. 
See  also  The  Griefswald,  ubi  supra. 

[o)  The  Delta,  The  Erminia 
Foxolo,  1  P.  D.  393. 
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parties  (p) ;  or  where  the  defendant  had  never  been 
summoned  (q) ;  or  was  in  defiance  of  the  comity  of 
nations,  as  where  the  foreign  court  refuses  to  recognise 
title  acquired  by  the  law  of  England  (r) ;  or  if  the 
foreign  judgment  was  obtained  by  fraud  («), — it  is  not 
a  bar  to  an  action  in  this  countiy,  and  in  an  action 
here  the  foreign  judgment  in  such  cases  is  not  ad- 
missible in  evidence  (t).  A  judgment  in  personam  is, 
it  seems,  a  bar  to  an  action  by  the  same  plaintiff  in 
rem{u). 

A  foreign  judgment  may  be  pleaded  in  bar,  so  long  as 
it  remains  unreversed,  and  notwithstanding  that  an  appeal 
is  pending  (a*). 

The  City  of  Mecca ^  a  British  steamship,  was  in  collision  Foreign  judg- 
on  the  high  seas  with  a  Portuguese  ship.     The  City  of  Mecca  XtheriHaii 
was  arrested  in  Portugal  and  foimd  by  the  Portuguese  beeoforced 
Court  to  be  in  fault  for  the  collision.      Owing  to  some  afiphere. 
irregularity  in  the  proceedings  she  was  released  from  arrest 
by  the  Portuguese  authorities,  and  came  to  England,  the 
foreign  judgment  remaining  unsatisfied.     She  was  arrested 
in  England  by  the  plaintiffs  in  the  Portuguese  action ;  and 
it  was  held  by  Sir  R.  Phillimore  that  international  comity 
required  that  the  English  Admiralty  Court  should  enforce 
the  decree  of  the  Portuguese  Court  (y).     In  the  Court  of 
Appeal  it  appeared,  for  the  first  time,  that  the  Portuguese 
action  was  in  personam  and  not  in  rem ;  and  it  was  held,  in 
consequence,  that  the  foreign  judgment,  not  having  created 

(p)  Price  V.  Dewhurat,    8   Sim.  heimer,  10  Q.  B.  D.  295;  VadalaY. 

279.  Laicea,  25  Q.  B.  D.  310. 

(q)  Fergmon  v.  3fahon,   11   Ad.  (t)  Castrigue  ▼.  Imrie,  L.  R.  4 

&  El.  179;  Buchanan  v.  Eucker,  9  H.  L.  414,  427. 

East,    192;    S.C.,   1  Campb.  63;  (u)  The  Gricfswald^Sw.iZO;  hut 

Capon  V.  Steicart,  1  Stark.  626.  Bee  infra,  pp.  308,  317. 

(r)  SimpMtt  V.  Fogo,  1  J.  &  H.  {x)  Casirique  v.  Behrens,  30  L.  J. 

18;  1  H.  &M.  195.  Q.  B.   163;    Mnnro  v.  Filkington, 

(«)  Footers  Private  International  31  L.  J.  Q.  B.  163. 

Law,  476 ;  Godard  v.  Gray,  L.  R.  (y)  6  P.  D.  28. 
0  Q.   B.  139;   Abouhf  v.  Oppen- 

M.  Q 
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a  maritime  lien,  the  vessel  had  been  wronglj  arrested  in 

the  Admiralty  action  in  this  country  (s). 
Criminal  The  criminal  liability  in  the  courts  of  this  country  of  a 

foreigi^r!        foreigner,  in  respect  of  a  collision  whereby  a  British  subject 

or  a  foreigner  is  killed  or  injured,  is  considered  in  another 

chapter  {infra^  p.  299). 

(z)  6  P.  D.  106. 


V 
Y.  Smith 

(i)     SiH 

Law,  2na 
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CHAPTER  X. 


COMPrLSORY  PILOTAGE. 


A  PILOT  whom  the  owner  or  master  of  a  ship  volimtarily  Pilot  volim- 
employs  to  navigate  the  ship  is  the  servant  of  the  owner  ^^J^T  the 
for  that  purpose ;  the  owner  is  answerable  for  a  collision  owner's  ser- 
cansed  by  his  fault  or  negligence  (a),  and  his  ship  is  liable  ^^  ' 
in  Admiralty. 

In  some  waters  and  under  certain  circumstances  the  law  AUter  where 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated  S^^^^^ 
by,  a  qualified  or  licensed  pilot;  and  in  such  cases  it  is  a  charge  by  the 
statutory  offence  (ft)  on  the  part  of  the  owner  or  person  in 
charge  of  the  ship  not  to  take  a  pilot  on  board.    A  pilot 
taken  under  these  circumstances,  called  a  *'  compulsory '' 
pilot,  is  held  to  be  placed  in  charge  of  the  ship  by  the 
law,  and  to  supersede  the  master  in  the  conduct  of  the  ship 
so  long  as  she  is  in  pilotage  waters.     He  is  not  the  servant 
or  agent  of  the  owner ;  and  for  a  collision  caused  entirely 
by  his  negligence  neither  is  the  owner  answerable  at  law 
nor  the  ship  in  Admiralty.     In  such  a  case  the  remedy  of 
the  injured  person  is  against  the  pilot  alone  (c). 

Pilotage  is  held  to  be  compulsory,  so  as  to  exempt  What  consti- 
owners  from  liability  for  the  acts  of  the  pilot,  in  all  British  ^^^^' 
waters,  and  for  aU  ships,  in  and  for  which  the  employment 
of  the  pilot  is   enforced  by  penalty  (a?),  or  where  the 

(a)  See  The  Maria,  iW.Rob.  95,  (d)  Usually  double  the  amount 

108 ;   The  Eden,  2  W.  Bob.  442.  of  the  pilotage  charge,  or  in  some 

{b)  See  note  (d),  infra,  cases  a  sum  not  exceeding  100/. ; 

\e)  See  Start  ▼.  Clements,  Peake,  17  &  18  Yiot.  c.  104,  ss.  353,  354. 

107,  as  to  the  liability  of  the  pilot ;  Under  6  Geo.  4,  c.  126,  s.  59,  there 

nee  also  The  Oetavia  Stella,  6  Asp.  was  in  some  cases  an  additional 

M.  G.  182,  if^heie  the  damage  was  penalty, 
occasioned  to  an  oyster  bed. 
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pilotage  charge  can  be  reoovered  against  the  ship  or  her 
owners,  whether  the  pilot  is  employed  or  not  {e). 

In  some  foreign  waters  pilotage  is  compulsory  in  the 
sense  that  payment  of  pilotage  charges  is  compulsory,  but 
the  shipowner  is  nevertheless  liable  for  the  pilot's  negli- 
gence. This  difference  in  the  owner's  liability,  due  to  the 
different  position  and  authority  of  the  foreign  pilot,  is 
explained  below  (pp.  231,  232). 

Attempts  have  in  some  cases  been  made  to  recoyer 
from  the  pilotage  authority  damages  for  a  collision  caused 
by  the  fault  of  a  licensed  pilot,  but  with  little  success  (/). 
In  one  (Scotch)  case,  however,  where  the  circimistances 
were  peculiar,  a  harbour  authority  was  held  liable  for  the 
negligence  of  a  person  acting  as  pilot,  on  the  ground  that 
he  was  their  servant.  The  harbour  authority,  ha^ing 
power  to  license  pilots  under  the  Merchant  Shipping  Act, 
1854  (ss.  330 — 388),  was  held  liable  for  injury  to  a  steamer 
entering  the  harbour,  caused  by  the  fault  of  a  boatman, 
not  licensed  as  a  pilot,  who  was  acting  in  charge  of  the 
steamer  as  pilot,  and  was  employed  by  the  defendants,  the 
harbour  authority  {g). 

Queen's  ships  are  not  subject  to  compulsory  pilotage  (h). 

Masters  and  mates  of  home-trade  passenger  ships  may 
obtain  from  pilotage  authorities  certificates  enabling  them 
to  pilot  a  specified  ship  or  ships  within  the  waters  over 
which  the  pilotage  authority  has  jurisdiction  (e).  By  the 
London  Trinity  House  these  certificates  are  granted  to 
masters  and  mates,  enabling  them  to  pilot  any  ship 
belonging  to  the  same  owner  {k).  For  a  colliBion  caused 
by  the  negligence  of  a  master  or  mate  holding  such  a 
certificate  the  owner  is  liable. 


(e)  CarrutherM  y.  Sidebotham^  4 
M.  &  S.  77 ;  The  Maria,  1  W.  Rob. 
95,  109 ;  The  Arbutus,  2  Mar.  Law 
Gas.  O.  S.  136;  The  Hibernian,  L. 
R.  4P.  C.  611. 

(/)  ^e  supra,  p.  10 J. 

(^)  Solmatt  r,  Irvine  Harbour 
Trusteet,  4  Sess.  Caa.  4th  ser.  406. 


(A)  17  &  18  Vict.  0.  104,  88.  4, 
353 ;  6  Geo.  4,  c.  125,  a.  86. 

(«)  17  &  18  Vict.  0. 104, 88.  340— 
ZU,  356 ;  The  Killamey,  Lush.  202 ; 
The  Earl  of  Auckland,  Lush.  164, 
337. 

(k)  See  Order  in  Council  of  16th 
July,  1857. 
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The  non-KabiUty  of  the  shipowner  for  the  negligence  of  Owners 
a  compulsoiy  pilot  depends  not  only  upon  the  oommon  f^b^y  for^ 
law  (/)  ;  it  is  further  declared  by  statute.      The  statute  ^^^^  oi  com- 

(17  &  18  Vict.  c.  104,  8.  388)  is  as  follows :—  at^i^on 

law. 
**  No  owner  of  or  master  of  any  ship  shall  be  answerable  to  ^^d  by 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the  statute  17  & 
fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of  g  333  *  *      • 
such  ship  within  any  district  where  the  employment  of  such 
pilot  is  compulsory  by  law  "  (m). 

It  appears  to  have  been  held  by  Sir  R.  Phillimore  in  Sembis,  pilot 
Th^  Maty  (n)  that  a  pHot  in  charge  by  compulsion  of  law  Snot**aoti^ 
of  a  ship  in  tow  is  not  acting  in  charge  of  the  tug  within  i?  charge  of" 
the  meaning  of  this  section. 

The  precise  effect  of  the  statute  is  not  clear.  Probably  Effect  of  17  & 
it  is  merely  declaratory  of  the  oommon  law  (o).  The  law  g^  333^  *°'  ' 
as  to  the  non-liability  of  the  ship  in  Admiralty  for  damage 
by  a  compulsory  pilot  was  for  some  time  doubtful  {p). 
The  statutory  exemption  from  liability  may  have  had 
reference  to  this  doubt.  In  The  Maria  (q)  Dr.  Lushington 
said,  "The  leading  principle  of  the  Legislature  in  ex- 
onerating owners  from  any  liability  for  damage  occasioned 
by  their  vessels  having  pilots  on  board  is  this :  that  the 
masters  are  compellable  to  take  pilots  on  board,  and  the 
owners  are  not  responsible  for  the  acts  of  the  persons  to 
whom  they  are  thus  forced  to  commit  the  management  of 
their  property,  and  over  whom  they  have  no  control.   This, 

(0  The  Maria,   1  W.  Rob.  95 ;  (n)  5  P.  D.    14  ;    and  see   The 

The  Halley,  L.  R.  2  P.  C.  193;  The  Clan  Gordon,  7  P.  D.  190,  infra, 

Annapolis  and  The  Johanna  StoU,  p.  233,  as  to  the  meaning  of  *'  any 

Lush.  295.  person  haying  the  care  of  any  ship  ^' 

(m)  This   enactment  applies  to  in  a  local  Act. 
the    United   Elingdom  only:    see  (o)  See  per  Brett,   M.   R.,   The 

8.  330.   The  Civil  Code  of  St.  Lucia  Hector,  8  P.  D.  218,  224  ;  General 

iArt.   2268)  is  to  the  same  effect.  Steam  Navigation  Co.  v.  British  and 

Tor  previous  (British)  legislation,  Colonial  Steam  Navigation  Co.,  L.  R. 

see  52  Geo.  3,  c.  39,  s.  30 ;  mtehie  4  Ex.  238. 

V.  Bowfield,  7  Taunt.  309 ;  6  Geo.  4,  {p)  Longridge  v.  Dorville,  5  B.  & 

0.  125,  s.  55.  Aid.  117  (1821). 

(q)  I  W^  Rob.  95,  99. 


Digitized  by 


Google 


230  COMPULSORY  PILOTAGE. 

I  apprehend,  is  a  rule  founded  upon  a  great  principle  of 
justice  and  equity"  (r). 
Owner's  These  remarks  were  made  in  a  case  decided  under  a 

W&ty  previous  pilot  Act,  6  Geo.  IV.  c.  125,  s.  55.  The  pro- 
under  6  Geo.  visions  of  that  Act  (which  is  now  repealed)  with  regard  to 
larger  thui  the  non-liability  of  the  shipowner  for  a  collision  occurring 
¥^0*^*104^^  whilst  a  compnlsoiy  pilot  waa  on  board  his  ship,  were 
different  in  terms  and  in  effect  from  those  of  the  Act  now 
in  force.  One  difference  between  the  earlier  Act  and  17  & 
18  Vict.  c.  104,  s.  388,  is  pointed  out  by  Lord  Eomilly, 
M.  E.,  delivering  the  decision  of  the  Privy  Coimcil  in  The 
Lion  («).  The  exemption  of  owners  from  liability  created 
by  the  earlier  Act  extends  to  cases  where  a  licensed  pilot 
is  acting  in  charge  of  the  ship  under  the  provisions  of  the 
Act,  whether  by  compulsion  of  law  or  by  the  shipowner's 
appointment  {t).  The  later  statute,  17  &  18  Vict.  c.  104, 
B.  388,  applies  only  where  the  pilot  is  in  charge  by  com- 
pulsion of  law.  But  the  remarks  of  Dr.  Lushington  in 
The  Mariuy  cited  above,  as  regards  the  principle  of  the 
statutory  exemption  of  owners  from  liability  for  the  acts  of 
a  compulsory  pilot,  are  not  less  applicable  to  the  existing 
enactment  than  they  were  to  the  Act  of  George  IV. 

A  further  difference  between  the  earlier  Act  and  the 
existing  Act  is  that  under  the  earlier  Acts  the  exemption 
was  only  where  the  pilot  acted  "  imder  or  in  pursuance  of" 
the  Act.  These  words  gave  rise  to  questions  as  to  what 
pilotage  districts  were  referred  to(tf). 
Foreign  ships.  The  enactments  as  to  compulsory  pilotage  are  binding 
upon  foreign  as  well  as  British  ships  {x), 

(r)  See  also  the  jndgment  in  Tke  hanty  4  M.   &  S.    77  ;    Boddt  t. 

Bilbao^  Lnsh.  149,  164,  to  the  same  JBmbleton^  9  Dow.  &  By.  27;  Tytte 

effect.  Improvement  CommutionerM  ▼.  General 

(«)  L.  B.  2  P.  0.  626,  633.  Steam  Navigation  Co,,  L.  B.  2  Q.  B. 


8 


\t)  See  Lueey  t.  Ingram,  6  M.  &  66  ;   Beilbg  v.  Scott,  7  M.  &  W. 

W.  302 ;    The  Fama,  2  W.  Bob.  93 ;   The  Eden,  10  Jur.  296  ;   The 

184.  Agrieola,  2  W.  Bob.  at  pp.  19,  20. 

(u)8eeAttomey-Oeneraly,Ca8e,B  (x)  The  Annapolis,  Lnsh.  296; 

Pnoe,  802 ;  Carruthere  y.  Sidebot-  and  see  supra,  p.  218. 
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The  principle  of  non-liability  of  owners  for  a  collision  Compulsory 
caused  by  the  negligence  of  a  compulsory  pilot  has  been  ^^^i^ 
applied  even  in  the 'case  of  a  collision  in  the  territorial  waters, 
waters  of  a  country  (y)  by  the  law  of  which  owners  are 
expressly  made  liable  for  the  negligence  of  a;  compulsory 
pilot  (s).     Whether  the  compulsion  is  by  the  law  of  this 
country,  or  by  the  law  of  the  place  where  the  collision 
occurs,  the  owner  is,  in  the  courts  of  this  coimtiy,  equally 
free  from  liability  (a). 

In  the  Suez  Canal  local  regulations  haying  the  force  Pilotage  in 
of  law  oblige  the  shipowner  to  take  on  board  and  pay  a  canal. 
charge  for  a  "pilot."  The  legal  position  of  the  Suez 
Canal  pilot  is  different  from  that  of  a  pilot  in  this  country. 
His  duty  is  not  to  take  charge  of  the  ship,  but  to  advise 
the  master  as  to  the  navigation  of  the  canal.  The  respon- 
sibility of  the  owner  is  expressly  reserved  by  the  local 
regulations,  and  for  a  collision  which  occurs  when  the 
pilot  is  on  board,  and  caused  by  his  negligence,  the  owners 
are  liable  (6). 

A  collision  between  The  Wimton  Hall  and  The  Ouy  The  Guy 
Mannering  was  caused  by  the  bad  navigation  of  The  Ouy  ^^^^^9- 
Mannering  while  she  had  on  board  one  of  the  company's 
pilots  in  pursuance  of  Art.  4.  The  fault  on  the  part  of 
The  Gfuy  Mannering  was  that  her  engines  were  not  moved 
astern  soon  enough  to  prevent  her  coming  into  contsLot 
with  the  stem  of  The  Winston  Sally  which  was  passing 
through  the  canal  ahead  of  her,  and  had  stopped  to  enable 
a  third  vessel  to  pass.  The  master  of  The  Guy  Mannering y 
before  the  collision,  informed  the  pilot,  who  appears  to 


(y)  As  to  the  pilotage  laws  of  not  liable  for  a  collision  in  British 

some  foreign  oonntriee  and  British  waters  caused  by  the  fault  of  a 

ooloniee,  see  note  at  foot  of  this  compulsory  pilot, 

chapter.  (a)  The  Eibmmian,  L.  B.  4  P.  C. 

(«)  The  HaUey,  L.  R.  2  P.  C.  611;  The  Feerless,  Lush.  30;  The 

193.     See  also  Smith  v.  Condryj  1  Salley^  ubi  mpra. 

How.  28,  in  which  it  was  held  by  (b)  The  Guy  Mannering ^  7  P.  D, 

the  Snpreme  Court  of  the  United  62,  132. 
States  that  an  American  ship  was 
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have  been  conducting  the  navigation  of  the  ship,  that  his 

vessel  was  approaching  too  close  to  The  Wimton  HaU^ 

and  suggested,  more  than  once,  that  her  engines,  which 

had  already  been  stopped,  should  be  moved  astern.     The 

pilot  refused  to  give  the  order,  whereupon  the  master 

himself  gave  the  order  to  move  the  engines  astern,  but 

too  late  to  avoid  the  collision.     Upon  these  facts  it  was 

held  by  the  Court  of  Appeal  that  the  owners  of  The  Ouy 

Mannenng  were  liable  for  the  injury  done  to  The  Winston 

Hall{c).     The  decision  was  based  upon  the  ground  that 

by  the  law  of  the  country  in  which  the  collision  occurred 

the  pilot  was  on  board  merely  to  advise  the  master  in 

matters  requiring  local  knowledge;  that  the  master  and 

not  the  pilot  had  the  command  and  charge  of  the  vessel^ 

and  was  responsible  for  her  navigation. 

fv  ^*"°®J  ^^      There  are  similar  decisions  with  reference  to  the  ship- 
the  Danube.  ,  ,  ,  ,  .  * 

owner's  liability  for  collision  caused  by  pilots  in  France 

(Havre)  (rf)  and  on  the  Danube  {e). 

Damage  to  By  the  Thames  Conservancy  Act,  1857  (/),  it  is  enacted 

Thames  Con-   that  Owners  of  vessels  navigating  the  Thames  shall  be 

oom*ulM)^^     liable  for  damage  to  property  of  the  Conservators  caused 

pilot.  by  persons  belonging  to  or  employed  in  their  vessels.     It 

has  been  held  that  this  Act  does  not  affect  sect.  388  of  the 

Merchant  Shipping  Act,  1854,  and  that  the  owners  of  a 

vessel  in  the  Thames  in  charge  of  a  compulsory  pilot  are 

not  liable  for  damage  done  by  the  fault  of  the  pilot  to  a 

vessel  or  other  property  belonging  to  the  Conservators  {g). 

Damage  to  Although  the  shipowner  is,  under  the  Harbours,  Docks, 

harbourworks  and  Piers  Clauses  Act,  1847,  liable  for  damage  to  a  pier 

**m^dU^        or  harbour  works,  even  when  such  damage  is  caused  by 

pilot.  his  ship  when  in  the  possession  and  control  of  persons 

for  whose  acts  he  would  not  be  responsible  at  law,  it  is 

{c)  Jhe  Guy  Mannering,  7  P.  D.  (/)  20  &  21  Vict.  o.  147  (local), 

62:  on  app.  iiirf.  152.  s.  96. 

(rf)   The  Augusta,  6  Asp.  M.  C.  far)     Con»ervator$    of    th$    JRivei^ 

68,  161.  Thatnea  t.  SaU,  3  Mar.  Law  On. 

{e)  The  Agnes  Otto,  12  P.  D.  50.  O.  S.  73. 
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expressly  provided  that  he  shall  not  be  liable  under  the 
Act  when  his  ship  is  in  charge  of  a  cjompnlsory  pilot  (A). 

A  local  Act  (The  New  Brighton  Pier  Act,  1864,  s.  39),  Meaning  of 
enacts,  that  if  "  any  person  having  the  care  of  "  any  craft  havklg  the 
should  wilfully  or  carelessly  damage  the  pier  with  such  <»?© «« '* » 
craft,  her  owner  should  be  liable.     The  local  Act  incor- 
porates the  Harbours,  Docks,   and    Piers  Clauses  Act, 
1847  ;  which  (sect.  74)  provides,  in  effect,  that  the  owners 
of  a  ship  that  strikes  and  damages  the  pier  shall  be  liable 
for  the  damage,  but  that  nothing  therein  shall  make  them 
liable  for  damage  by  a  vessel  in  charge  of  a  compulsory 
pilot.     It  was  held  that  the  owners  of  a  vessel  which  by 
the  fault  of    her  compulsory  pilot  damaged    the  New 
Brighton  Pier  were  not  liable  for  the  injury  to  the  pier ; 
and  that  the  words  in  the  local  Act  were  not  the  proper  or 
necessary  description  of,  and  did  not  apply  to,  a  compul- 
sory pilot  (e). 

The  fact  that  the  compulsory  pilot  is  selected  by  the  CompuLsory 
shipowner,  and  is  in  his  regular  employment,  does  not  by^andln 
make  him  liable  for  a  collision  caused  entirely  by  the  regular  em- 
pilot's  negligence  {k) .  th?S^.  ^  * 

Barges  in  certain  parts  of  the  river  Thames  are  required  ^^^^' 
by  law  to  be  navigated  by  licensed  watermen ;   but  the  ^atOTmen  in 
owners  of  a  barge,  which  does  damage  whilst  in  charge  of  ^^  Thames. 
a  licensed  waterman,  are  not  relieved  from  liability  (/). 

The  presence  on  board  of  a  pilot  whose  employment  in  Pilot  whoa© 
the  first  instance  was  compulsory,  but  whose  duty  as  pilot  ^^^^-^^ 
is  at  an  end,  and  who  is  no  longer  in  charge  of  the  ship  pulaory.  bat 
by  compulsion  of  law,  or  otherwise  than  by  the  owners'  or  pU^^at  an* 
master's  choice,  does  not  discharge  the  owners.     A  vessel  ^*^- 
in  charge  of  a  compulsory  pilot  was  brought  up  in  the 

(A)  10  &  1 1  Vict.  c.  27,  8.  74  ;  see  (k)  The  Batavier,  2  W.  Rob.  407  ; 

Siver  Wear  Commienoners  v.  Adam^  The  Hibernian^  L.  B.  4  P.  G.  511 ; 
eon^  1  Q.  B.  B.  546  ;  2  App.  Gas.  the  same  was  held  in  a  case  in  the 
743.  Ad.  Div.  14th  Deo.  1887. 

(i)  The  Clem  Oordfm,  7  P.  D.  190.  {fi  Martin  v.  TemperUy,  4  Q.  B. 

298  ;  see  7  &  8  Geo.  4,  o.  74  (looal). 
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Mersey  in  an  improper  berth,  and  lay  there  from  the  27tih 

to  the  29th  of  October,  the  pilot  remaining  on  board.     On 

the  night  of  the  29th  she  was  in  oollision  with  another 

ship  to  which  she  had  given  a  foul  berth.    It  was  held  that 

it  was  the  master's  duty  to  have  shifted  his  berth  between 

the  27th  and  the  29th,  and  that  the  owners  were  liable  (m). 

But  compulsory  pQotage  is  not  determined  by  a  temporarily 

bringing  up;  it  continues  until  the  vessel  is  finally  moored 

in  the  dock  or  berth  to  which  she  is  bound  (n). 

Employment        Owners  are  exempt  from  liability  in  some  caBes  where 

puisory  in       the  collision  is  caused  by  a  qualified  pilot  in  charge  of  the 

ttiou^^^Q^^'   ship,  although  at  the  spot  where  the  collision  occurs  there 

compulsion  to  is  no  compulsion  to  take  a  pilot  on  board.    A  vessel  bound 

the^pl^of  *   to  London  took  a  London  pilot  off  Dungeness,  where  his 

coUiaion.         employment  was  compulsory.    A  collision  occurred  by  the 

pilot's  fault  on  the  voyage  up  the  river  at  a  spot  within 

the  port  of  London  but  short  of  the  ship's  destination. 

It  was  held  that,  assuming  the  ship  could  not  have  been 

compelled  to  take  on  board  a  pilot  at  the  place  where  the 

collision  occurred  (o),  the  shipowners  were  not  liable  for 

the  collision.     The  engagement  of  the  pilot  having  been, 

in  the  first  instance,  compulsory,  and  the  right  and  duty 

of  the  pilot  under  that  engagement  being  to  navigate  the 

ship  to  her  destination,  it  was  held  that  the  relation  of 

master  and  servant  never  arose  between  the  owners  and 

the  pilot  so  as  to  make  the  owners  liable  for  the  pilot's 

acts  (jo). 

(m)  The  Wobum  Abbey,  3  Mar.  Oloott,  Adm.  329)  it  was  held  tbat 

Law  Gas.  O.  S.   240.    This  case  the  owners  were  liable  for  improper 

was  decided  upon  the  words  of  the  mooringB  twelve  hoars  after  the 

local  Act.      In  The  Chrieliana,    7  pilot  had  brought  the  ship  up. 
Moo.  P.  0.  C.  160  (under  6  Geo.  4,  («)  The  Rigborge  Minde,  8  P.  D. 

c.  126,  s.  66),  it  was  said  by  the  132,  136. 

Privy  Council  (though  the  dictum  (o)  She  belonged  to  the  port  of 

was  not  necessary  for  the  decision  London,  and  therefore  may  have 

of  the  case)  that  a  pilot  on  board  been  exempt ;  see  infra,  p.  260. 
under    somewhat  similar  circum-  ( p)  General  Steam  Navigation  Co. 

stances  remained  in  charge  of  the  v.  British  and  Colonial  Steam  Navi' 

ship.    See  also  the  case  next  stated  gation  Co.,  L.  B.  3  Ex.  330 ;  4  Ex. 

in  the  text.  In  America  (T^^Xo^,  238. 
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A  ship,  being  obliged  by  law  to  be  navigated  by  a  pilot  Collision 
when  "proceeding  to  sea,"  left  the  Liverpool  docks  in  ^^Liv^oS 
charge  of  a  pilot.    Owing  to  unfavourable  weather  she  was  ri^er  with 
brought  up  in  the  river.    It  was  held  that  the  owners  were  Lard?^ 
not  liable  for  a  collision  caused  by  the  pilot's  negligence 
whilst  the  ship  was  lying  in  the  river  (g), 

A  vessel,  inward  bound,  was  brought  up  in  the  river 
Mersey  by  a  compulsory  pilot  preparatory  to  docking. 
The  pilot  remained  on  board,  and  in  charge,  receiving 
daily  wages  under  the  local  Pilotage  Act.  It  was  held 
that  the  owners  were  not  liable  for  damage  done  by  her 
whilst  so  lying  at  anchor  (q). 

This  case  must  be  distinguished  from  ITie  Cachapool  (r), 
a  decision  under  the  same  (Liverpool)  Act.  A  vessel  came 
out  of  dock  in  charge  of  a  compulsory  pilot,  intending  to 
go  to  sea  the  next  day.  She  was  brought  up  in  the  river, 
and  during  the  night  an  accident  happened  to  her  main- 
yard,  which  it  became  necessary  to  repair  before  she  went 
to  sea.  The  next  day  a  collision  occurred.  It  was  held 
that  the  ship  was  not  proceeding  to  sea  within  the  mean- 
ing of  the  Act,  and  that  the  owners  were  liable  notwith- 
standing the  presence  of  the  pilot  on  board. 

Where  pilotage  is  compulsory  for  an  inward-bound  ship.  Change  of 
it  does  not  cease  to  be  compulsory  by  reason  of  a  change  P  ^  • 
of  pilots  during  the  pilotage  and  before  the  vessel  arrives 
at  her  destination.  Thus  where  a  vessel  inward  bound  to 
the  Prince's  Dock,  Hull,  took  a  pilot  on  board  at  sea,  by 
whom  she  was  brought  up  the  river  to  the  Island  Pier,  and 
then  was  placed  in  charge  of  another  licensed  pilot,  by 
whose  fault  a  collision  occurred  in  the  Humber  Dock,  it 
was  held  that  the  owners  were  not  liable  («). 

iq)  The  City  of  Cambridge^  Wood  under  this  Act,  see  below,  p.  269. 

V.  Smith,  L.  R.  4  A.  &  E.  161 ;  (r)  7  P.  D.  217. 

ibid.  6  P.  C.  461  ;  The  Princeton,  3  («)   The  Rigborga  Minde,  8  P.  D. 

P.  D.  90 ;  The  Montreal,  1  Sp.  154,  132.     In  The  Challenge,  Ad.  Div. 

note.    These  decislonB  were  nnder  16th  Dec.  1887,  Butt,  J.,  was  of 

the  local  Act.    For  other  deciflions  opinion  that  a  sea  pilot  taking  his 
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Failure  to 
stand  b  J 
when  the  ship 
is  in  charge  of 
a  compulsury 
pilot. 


Fault  of  com- 
pulsory pilot 
affects  the 
ship  for 
certain 
purposes. 


Collision 
whilst  pilot 
below. 


Proof  re- 
quired that 
the  negli- 
gence c-ausing 
the  loss  was 
thenegligence 
of  the  pilot. 


In  every  case  of  colKsion  it  Is  the  duty  of  the  masted  of 
each  ship  to  "  stand  by  "  and  assist  the  other ;  and  not  the 
less  so  because  at  the  time  of  the  collision  his  ship  is  in 
charge  of  a  compulsory  pilot.  The  law  is  express  that,  if 
he  fails  to  do  so,  his  ship  '^  shall  be  deemed  to  be  in  fault." 
But,  notwithstanding  the  terms  of  the  statute,  it  seems 
that  the  owners  would  not  be  liable  for  the  collision,  if  it 
were,  in  fact,  caused  entirely  by  the  compulsory  pilot  {t). 

The  owner  of  a  ship  which  by  the  fault  of  her  compul- 
sory pilot  damages  another,  and,  at  the  same  time,  receives 
injury  herself,  may  recover  half  his  loss  from  the  other 
ship,  if  she  is  also  in  fault.  But  the  fault  of  the  pilot  so 
far  affects  him  that  he  cannot  recover  more  than  half  his 
loss  in  such  a  case  (w).  And,  where  the  other  ship  is  also 
in  fault,  it  is  the  rule  of  the  Admiralty  Division,  and  of 
the  Court  of  Appeal,  not  to  give  costs  to  either  side  {x). 

Where  a  collision  occurred  when  the  pilot  was  unavoid- 
ably below  for  a  few  minutes,  after  he  had  given  the 
course,  and  left  the  deck  in  charge  of  one  of  the  ship's 
officers,  it  was  held  that  the  owners  were  liable  for  a  colli- 
sion for  which  the  ship  was  in  fault  (j/). 

Where  a  pnmd  facie  case  of  negligence  is  established 
against  a  ship,  to  make  the  defence  of  "  compulsory  pilot" 
good,  it  must  either  be  proved  affirmatively  that  the 
negligence  causing  the  collision  was  the  negligence  of  the 
pilot  (2) ;  or  there  must  be  proof  of  circumstances  from 
which  the  Court  will  infer  negligence  on  the  part  of  the 


ship  to  a  buoy  in  the  river  (Thames), 
above  the  point  at  which  he  would 
usuaUy  have  handed  her  over  to  the 
river  pilot,  was  **  compulsory  "  up 
to  the  buoy. 

(0  See  The  Queen,  L.  B.  2  A.  & 
E.  354.  This  case  was  decided 
imder  25  &  26  Viot.  c.  63,  s.  33. 
The  decision  would,  it  is  submitted, 
be  the  same  in  a  similar  case  under 
the  present  Act,  36  &  37  Vict.  o. 
85,  B.  16 ;  see  tupra,  p.  60. 

(u)  See  The  ffeetor,  8  P.  D,  218 ; 


Ludman  v.  Lublin  Port^  ^.  Boards 
Ir.  Rep.  7  C.  L.  518;  see  also 
Spaight  V.  Tedcantle,  6  App.  Gas. 
217 ;  The  Energy^  L.  B.  3  A.  & 
E.  48. 

(x)  The  Righorgt  Minde,  8  P.  D. 
132,  136. 

(y)  The  Mobile,  Swab.  Adm.  69; 
on  app.  ibid.  127.  As  to  the  duty 
of  the  master  to  be  on  deck,  see 
The  Obey,  L.  K.  1  A.  &  E.  102. 

(z)  Clyde  Navigation  Co,  v.  Bor" 
elay^  1  App.  Gas.  790. 
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pilot.  Where  a  collision  was  caused  by  the  helm  being 
improperly  put  to  starboard,  it  was  in  one  case  held  that, 
to  relieve  the  owners  from  liability,  it  must  be  proved  that 
the  order  to  put  the  helm  to  starboard  was  given  by  the 
pilot  (a).  But  it  would  seem  that  where  the  pilot  is  in 
charge,  express  proof  of  the  order,  which  caused  the  colli- 
sion, having  been  given  by  the  pilot  would  not  in  all  cases 
be  necessary  (6). 

In  The  Carrier  Dove  (c),  a  ship  in  the  Mersey  was 
getting  her  anchor  in  heavy  weather  with  the  assistance  of 
a  tug  ahead.  She  was  struck  by  a  squall,  and  driven  on 
a  ship  at  anchor.  It  was  held  by  the  Privy  Council  that 
the  state  of  the  weather  and  other  circumstances  made  it 
imprudent  and  dangerous  for  her  to  get  under  way.  The 
ship  was  in  charge  of  a  compulsory  pilot;  but,  in  the 
absence  of  proof  that  she  was  got  under  way  by  his  orders, 
the  owners  were  held  liable. 

Where  a  ship  in  tow  ran  into  and  damaged  a  pier  in 
the  Thames  in  consequence  of  the  tug,  without  orders  from 
the  compulsory  pilot  in  charge  of  the  tow,  improperly 
altering  her  course,  it  was  held  that  the  tow  was  liable  {d). 

A  vessel  was  being  towed  from  one  dock  to  another  at 
night  when  it  was  imprudent  for  her  to  be  under  way. 
The  owners  were  held  liable,  notwithstanding  the  presence 
on  board  of  a  licensed  pilot.  It  was  said  by  the  Court 
that  the  ca«e  differed  from  that  of  a  ship  in  tow  in  broad 
daylight,  when  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  (e). 

It  is  only  where  the  collision  is  caused  entirely  by  the  Owners  liable 
fault  of  the  pUot  that  owners  are  exempt  from  liabiHty.  ^eS^^^^on 
If  any  fault  or  negligence  on  the  part  of  the  owners,  or  thepSrtof  the 

ship's  orew  or 


officers. 


(a)  The  Sehwalbe,  Lush.  239.  Ooxat  considered  the  pilotage  com- 

(b)  The  Winston,  8  P.  T>.  176.  pulsory.  From  The  Maria,  L.  R. 
{e)  Brown  &  Lnsh.  113.  1  A.  &  E.  358,  it  seems  that  under 
(rf)  The  Slnquasij  6  P.  D.  241.  the  local  Act  the  employment  of 
\e)  The   Boi-uetia,  Swab.  Adm.  the  pilot  was  not  compalsoxy. 

94.    It  is  not  dear  whether  the 
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on  the  part  of  their  agents,  or  the  officers  or  crew  of  the 
fihip,  has  contributed  to  flie  loss,  they,  as  well  as  the  pilot, 
are  responsible  (/).  And  the  owners  are  responsible  for 
the  whole  of  the  loss,  though  it  was  caused  in  part  by  the 
fault  of  the  pilot  (^). 
Burden  of  There  has  been  some  confusion  as  to  the  burden  of  proof 

proof  as  to        , 

negligence,      in  Buoh  cases ;  and  until  recently  the  law  has  been  unsettled. 

It  was  at  one  time  held  that  where  a  compulsory  pilot  was 
in  charge,  or  even  on  board,  the  owners  were  primd  facie 
exempted  from  liability  (A).  Then  it  was  held  that,  in 
order  to  make  good  their  claim  to  exemption,  the  owners 
must  prove,  not  only  that  the  coUision  was  caused  by  the 
pilot's  fault,  but  that  there  was  no  contributory  negligence 
on  the  part  of  the  crew  (t).  It  is  now  settled  that  the 
owners  axe  not  required  to  prove  absence  of  contributory 
negligence,  but  that,  under  certain  circumstances,  it  will  be 
presumed.  If  the  defendant  owners  prove  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact  causing,  the 
collision,  in  the  absence  of  proof  by  the  plaintiffs  of  con- 
tributory negligence  on  the  part  of  the  crew,  it  is  held  that 
the  defendants  have  satisfied  the  condition  upon  which 
their  exemption  depends,  and  they  will  not  be  called  on  to 
adduce  further  proof  of  a  negative  character  to  exclude  the 
mere  possibility  of  contributory  fault.  But  if  it  appears 
that  the  owners,  or  their  servants,  have  committed  acts,  or 
been  guilty  of  omissions,  which  might  have  contributed  to 
the  collision,  then  it  lies  on  them  to  prove  that  those  acts 
or  omissions  did  not  in  any  degree  contribute  to  the 
collision. 

These  points  were  decided  in  Clyde  Navigation  Co.  v. 
Barclay  ij)^  the  effect  of  which  case  is  thus  stated  by  Lord 

(/)  The  Mobile,  Swab.  Adm.  127;  Christiana,  2  Hag.  Ad.  183. 

The  Diana,  1  "W.  Eob.  131 ;  4  Moo.  (•)  Th$  lona,  L.  R.  1  P.  C.  426  ; 

P.  C.  C.  11.  and  see  The  Velatquez,  L.  R.  1  P. 

(p)  See  The  Diana,  Stuart  y.  Jm-  C.  494  (a  case  of  doubtful  autho- 


monger,  4  Moo.  P.  C.  C.  11.  rity). 

(h)  The  Vernon,  1  "W.  Rob.  316;  {j)  1  App.  Uas.  790.     In  tins 

Bennet  v.  Moita,  7  Taunt.  268  ;  The      case  the  rule  laid  down  in  Thelona, 
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Esher,  M.  R. : — "  It  amoimts,  in  my  opinion,  to  this — that 
where  the  plaintiffs  make  a  primA  facie  case,  and  the 
answer  is  that  the  defendants  axe  exempt  from  liability 
on  the  ground  of  compulsory  pilotage,  and  they  give  evi- 
dence which  primd  facie  proves  that  the  accident  was  the 
fault  of  a  pilot  who  was  on  board  by  compulsion  of  law, 
the  burden  of  proof  is  then  shifted  back  on  to  the  plain- 
tiffs if  they  allege  that  the  defendants  are  guilty  of  some 
other  act  of  negligence.  This  seems  to  be  the  meaning  of 
that  case.  It  does  not  alter  the  general  and  long  accepted 
rules  as  to  the  burden  of  proof  .  .  ."  {k). 

The  principle  as  to  the  burden  of  proof  in  these  cases 
is  clear.  The  plaintiff,  in  order  to  recover  damages,  must 
prove  fault  on  the  part  of  those  on  board  the  defendant 
ship  for  which  her  owners  are  liable.  Primd  facte  the 
owners  are  liable  for  the  fault  of  those  in  charge  of  their 
ship ;  but  they  are  not  liable  for  the  fault  of  a  compulsory 
pilot.  Upon  proof,  therefore,  by  the  defendants  that  their 
ship  was  in  charge  of  a  compulsory  pilot,  their  primd  facie 
liability  is  rebutted.  To  enable  the  plaintiffs  to  recover 
in  such  a  case,  further  proof  is  necessary  on  their  part  that 
the  collision  was  caused  partly  by  negligence  of  persons  on 
board  the  defendant  ship,  for  whose  negligence  her  owners 
are  liable.  In  the  absence  of  evidence  upon  the  point, 
such  contributory  or  additional  negligence  will  not  be 
inferred  (/). 

Where  the  party  relying  upon  the  defence  of  compulsory  Course  to  be 
pilotage  is  unwilling  to  call  the  pilot  as  a  witness,  the  p^^re^^^ 
proper  course  appears  to  be  for  him  to  subpoena  the  pilot  ^f^^  defence 
to  produce  his  licence,  and  to  be  provided  with  evidence  pUot  is  im- 
from  the  licensing  authority  identifying  him  as  the  person  ^^^*°  ^^ 
to  whom  the  licence  produced  was  granted,  and  with  witness. 


L.  R.  1  P.  C.  426,  was  dissented  Ad.  17  ;  The  India,  12  P.  D.  46. 
from;  the  former  case  was  followed  {k)  Fer  Lord  Esher,  K.  R.,  The 

in  The  Daioz,  3  Asp.  Mar.   Law  InduSf  12  P.  D.  46,  49. 
Cas.  477  ;  The  Marathon,  48  L.  J.  (I)  See  The  Win8t(m,SV.  T>.  176. 
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eyidence  from  the  ship  identifying  him  as  the  person  who 
was  in   charge   of  her.     The  licence  usually  has  to  be 
renewed  periodically,  and  it  must  be  proved  that  the 
licence  produced  had  been  renewed  or  was  a  valid  licence 
at  the  date  of  the  collision.     The  date  of  renewal  appears 
upon  the  face  of  a  Trinity  House  licence. 
Qualified  pUot      A  qualified  pilot  is  empowered  by  law,  in  pilotage 
unqualified      Waters,  to  Supersede  an  unqualified  pilot  who  is  acting  in 
pilot.  charge  of  a  ship,  whether  the  ship  is  subject  to  compulsory 

pilotage  or  not  {m),  and  whether  at  the  place  where  he 
meets  her  pilotage  is  compulsory  or  not  (n).  It  has  not 
been  decided  whether  the  owners  are  liable  for  a  collision 
caused  by  the  fault  of  a  qualified  pilot,  who  has  superseded 
an  unqualified  pilot,  under  such  circumstances.  The  statu- 
tory exemption  (o)  probably  does  not  apply  to  such  a  case ; 
but,  apart  from  the  statute,  it  seems  doubtful  whether 
owners  could  be  held  liable  for  the  acts  of  a  pilot  who 
takes  charge  of  their  ship  under  the  authority  of  the  law, 
not  by  their  choice  or  as  their  servant. 
Owners  liable  Where  the  master  of  a  French  ship  in  the  Thames,  at 
a  waterman     the  pilot's  request,  engaged  a  waterman  to  take  the  helm, 

engaged  at      gj^^j  q^  collision  occurred  by  the  fault  of  the  waterman  in 

request  of  ,  ,    '' 

pilot.  not  carrying  out  the  pilot's  orders,  it  was  held  that  the 

waterman  was  in  the  employment  of  the  owners,  and  that 

they  were  liable  (p). 
Exemption  of       The  rule  that  owners  are  not  liable  for  damage  done  by 
ofo^p^lsor^  ti^^ir  ship  when  in  charge  of  a  compulsory  pilot,  and  by 
pilotage  will    Jjig  fault,  has  been  said  to  take  away  a  remedy  from  the 
tended.  suflferer,  and  the  Courts  have  shown  some  unwillingness 

in  applying  it  {q),     A  defendant  who  succeeds  only  upon 

(w)  17  &  18  Vict.  c.  104,  8.  360.  («)  52  &  63  Vict.  o.  68,  s.  6. 

It  seems  that  the  master  of  a  tug  (o)  17  &  18  Vict.  c.  104,  s.  388. 

employed  to  tow  only,  and  not  to  (p)  The  General  de  Caen^  Swab, 

pilot  the  ship,  could  not  be  super-  Ad.  9. 

seded  by  a  qualified  pilot  uoder  the  (q)  In  The  HnVeu,  L.  K.  2  A.  & 

former  Act ;  see  Beilby  v.  Seott,  7  E.   3,    16,  Sir  R.  Phillimore  said 

M.  &  W.  93,  decided  under  C  Geo.  that  the  law,  by  which  owners  of  a 

4,  c.  126.  wrong-doiDg  ship  are  not  liable  for 
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the  defence  of  oompulsoiy  pilotage  is  required  in  some 
cases  to  bear  his  own  costs  (r). 

In  a  C6we  («)   before  the  House  of  Lords  the  ques-  Wkether  fault 
tion  was  raised,  but  not  decided,  whether  the  owner  of  a  paotk^oon- 
ship  in  tow  and  in  charge  of  a  compulsory  pilot  is  pre-  ^"^j^^^'T 
vented  by  the  doctrine  of  contributory  negligence  from  such  as  to 
recovering  from  the  owners  of  the  tug  for  damage  to  the  oto^  from 
tow,  caused  partly  by  the  fault  of  the  pilot  in  charge  of  the  recovering, 
tow,  and  partly  by  the  fault  of  those  in  charge  of  the  tug. 
It  would  seem  that  in  such  a  case  the  negligence  of  the 
pilot,  being  that  of  a  person  for  whose  acts  the  owners  are 
not  responsible,  is  immaterial,  and  cannot  prejudice  the 
right  of  the  shipowners  to  recover  against  the  wrong- 
doer (t). 

The  effect  of  the  rule  as  to  the  non-liability  of  the  ship-  Liability 
owners  for  a  collision  caused  by  the  fault  of  a  compulsory  J^Ji^^^era 
pilot,  in  the  case  of  a  collision  between  a  tug  or  her  tow  o?  oompulaory 
and  a  third  ship,  is  considered  in  another  chapter  (u).    It  of  tow. 
will  be  sufficient  here  to  state  that  for  a  collision  between 
the  tow  and  a  third  ship,  caused  entirely  by  the  fault  of  a 
compulsory  pilot  on  board  and  in  charge  of  the  tow,  the 
tow  and  her  owners  are  free  from  liability  (x).    As  regards 
a  collision  between  the  tug  and  a  third  ship,  where  the  tow 
is  in  charge  of  a  compulsory  pilot,  the  law  is  not  so  clear. 
The  general  rule  being,  that  those  on  board  the  tug  are 
by  the  terms  of  the  towage  contract  bound  to  obey  the 
orders  of  the  person  in  charge  of  the  tow,  it  would  seem 
that  neither  the  tug  nor  the  tow,  nor  the  owners  of  either 

the  fault  of  a  oompolBory  pilot,  is  App.  Gas.  217,   222 ;  qaestioning 

<*  fruitfol  in  injnstioe  "  ;  but  see  the  decision  in  The  Energy^  L.  R.  3 

the  observations  of  the  L.J  J.,  S.  0.  A.  &  E.  48.    See  also  The  SeeUfr, 

on  app.,  L.  K.  2  P.  C.  193.    The  8  P.  D.  218,  auprUy  p.  142. 

question  rather  is  as  to  the  justice  {u)  Supra^  p.  193. 

of  the  law  which  makes  one  man  (x)  The  Ocean  Wave,  L.  B.  3  P. 

liablefor  the  fault  of  another  man.  C.  206.    The  law  is  the  same  as 

(r)  See  below,  p.  331.  regards  damage  by  a  ship  in  tow 

(«)  Spaight  T.  Tedoaatle,  6  App.  to  a  pier  or  harbour  works ;  see 

Gas.  217.  10  &  11  Vict.  c.  17,  s.  74,  supra, 

(t)  See  per  Lord  Blackburn,   6  p.  73. 
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of  them,  should  be  liable  for  a  collision  between  the  tug 
or  the  tow  and  a  third  ship  caused  by  those  on  board  either 
»      the  tug  or  the  tow  carrying  out  an  improper  order  given 
by  a  compulsory  pilot  in  charge  of  the  tow.    But  it  has 
been  held  in  Admiralty  that  the  tug  is  liable  in  such 
a  case  (y).    And  a  ship  in  tow  has  been  held  liable  for 
damage  caused  by  her  striking  a  pier  in  consequence  of 
an  improper  alteration  in  the  course  of  the  tug  made  with- 
out orders  from  the  compulsory  pilot  in  charge  of  the  tow, 
but  under  circumstances  which  reqidred  her  to  act  without 
waiting  for  orders  from  the  tow  (a). 
Whether  as         In  the  case  (a)  in  the  House  of  Lords  cited  above,  it  seems 
andt^com-  ^  ^^'^^  he&a  the  opinion  of  Lords  Selbome  and  Blackburn 
pulBory  pilot*8  that  the  owners  of  a  ship  in  tow  and  in  char&:e  of  a  com- 
may  be  con-     pulsory  pilot  would  not  be  prevented  from  recovering 
tribntory.        fj^^  ^^^  ^^^g  ^j^^  YieT  owners  damages  for  injuries  sustained 
by  the  tow  in  consequence  of  negligence  on  the  part  of 
those  on  board  the  tug,  and  also  on  the  part  of  the  pilot ; 
in  other  words,  that  the  negligence  of  the  pilot  was  not 
contributory  negligence  such  as  to  prevent  their  recovering 
damages  against  the  tug  and  her  owners. 
Owners  liable       If,  through  the  Owner's  negligence,  a  ship  is  deficient 
^ahipZT^^  in  hull  or  equipment,  and  a  collision  occurs  in  conse- 
equipment.      quence,  her  owners  are  liable  although  their  ship  is  in 
charge  of  a  compulsory  pUot  (J).     Thus,  owners  have  been 
held  liable  for  the  insufficiency  of  ground  tackle  (c).     So 
if  the  vessel  does  not  carry  the  proper  lights  {d)^  or  will 
not  steer  {e)j  or  if  the  crew  is  insufficient  or  incapable  (/), 


(y)  The  Maty^  5  P.  B.  14 ;  ntpra,  {e)  The  Maetaehueetts,  1 W.  Bob. 

p.  189.  371. 

(£)  The  Sinquoiif  6  P.  B.  241 ;  (d)  The  Ripon,  10  P.  D.  65. 

tupra,  p.  187.  (#)  The  Livia,  1  Asp.  Mar.  Law 

(a)  Spaight  ▼.  Tfdeaetle,  6  App.  Gas.  204 ;  The  Peru,  1  Pritoh.  Ad. 

Cas.  217,  supra,  p.  241.    Of.  The  Dig.  3rd  ed.  p.  1412 ;  The  Wark- 

Bemina,  13  App.  Cas.  1.  worth,  9  P.  D.  20,  145. 

(*)  The  Chrittiana,  Hammond  v.  if)  The  General  de  Caen,  Swab. 

Bfigwe,  7  Moo.  P.  0.  0. 160  ;  infra.  Ad.  9 ;   The  Hope,  1  W.  Rob.  164 ; 

p.  244.  and  see  below,  p.  246. 
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or  if  the  tug  employed  by  the  master  is  not  of  suffioieiit 
power  {g)j  "  compulsory  pilotage  "  would  be  no  defence. 

But  it  is  not  necessary  that  the  ship  should  be  perfect 
in  every  respect,  provided  that,  with  ordinajy  care,  she 
can  be  navigated  with  safety  to  other  vessels.  Where  a 
vessel  in  collision  with  another  was  not  in  the  best  of 
trim,  it  was  argued  that  the  owners  were  liable,  although 
she  was  in  charge  of  a  compulsory  pilot.  It  was  held  by 
Dr.  Lushington  that  the  owners  were  relieved  from  lia- 
bility (A).  He  said  :  "  If  she  was  in  ordinary  safe  trim, 
then,  although  she  might  be  in  handier  trim,  and  although 
the  trim  of  the  ship  in  fact  contributed  to  the  collision, 
they  (the  owners)  are  not  responsible."  In  a  case  in 
Ireland  where  the  vessel  was  luihandy  owing  to  her  being 
too  much  down  by  the  stem,  the  owners  were  held  liable, 
for  that  reason,  and  also,  it  seems,  on  the  ground  that  the 
pilot  was  not  informed  of  the  state  of  the  ship's  trim  (i). 

Having  regard  to  the  rule  of  law  which  throws  the  lia-  BeUtive 
bility  for  a  collision  caused  wholly  or  in  part  by  the  fault  S^oi%and 
of  the  master  or  crew  upon  the  shipowner,  and  that  for  a  duties  of 
collision  caused  wholly  by  the  fault  of  the  pilot  upon  the  pUot. 
pilot  alone,  it  is  of  importance  that  their  respective  duties 
should  be  clearly  defined.    The  primazy  rule  is  that  the 
pilot  supersedes  the  master  in  all  matters  connected  with 
the  command  and  navigation  of  the  ship.    His  authority 
is  supreme,  his  orders  must  be  implicitly  obeyed,  and  any 
negligence  in  carrying  them  out,  or  interference  with  him 
in  his  duties,  will  make  the  owners  liable  in  case  of  colli- 
sion.   ^^  The  duties  of  the  master  and  the  pilot  are  in 
many  respects  clearly  defined.    Although  the  pilot  has 
charge  of  the  ship,  the  owners  are  most  clearly  responsible 
to  third  persons  for  the  sufficiency  of  the  ship  and  her 
equipments,  the  competency  of  the  master  and  crew,  and 

(o)  The  Oeean  JFace,  Marshall  y.       The  Julia,  Lnah.  224. 
jtforan,  L.  B.  3  P.   C.   205 ;  The  {h)  The  Argo,  Swab.  462. 

Belgie,  2  P.  D.  57,  note ;  and  see  (t)  The  Meteor,  Ir.  B.,  9  Eq.  567; 

r2 
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their  obedience  to  the  orders  of  the  pilot  in  eveiything 
that  oonoems  his  duty ;  and  under  ordinary  circomstanoes 
we  think  that  his  commands  are  to  be  implicitly  obeyed. 
To  him  belongs  the  whole  conduct  of  the  navigation  of  the 
ship,  to  the  safety  of  which  it  is  important  that  the  chief 
direction  should  be  vested  in  one  only  "  {k). 
Pilot's  daties.  There  have  been  numerous  decisions  as  to  what  are 
matters  connected  with  the  navigation  of  the  ship  to  which 
it  is  the  duty  of  the  pilot  to  attend.  It  has  been  held  to 
be  the  duty  of  the  pilot  in  bad  weather  to  decide  whether 
to  get  under  way  or  to  lay  fast  (/) ;  to  decide  upon  the 
time,  place,  and  manner  of  turning  a  ship  before  going 
into  dock  (m) ;  to  give  orders  as  to  setting  or  taking  in  head 
sail  when  turning  a  ship  in  the  river  (n) ;  to  regulate  the 
ship's  course  and  speed  by  check  ropes  and  warps  when 
docking  (o).  It  is  the  exclusive  duty  of  the  pilot  to  give 
the  orders  to  the  helm  (p) ;  to  decide  whether  to  comply 
with  the  statutory  rule  of  the  road  or  not  (q) ;  to  decide 
upon  the  proper  time  and  place  of  bringing  up  (r) ;  and 
as  to  the  proper  mode  of  carrying  the  anchor,  before 
letting  go  («) ;  to  see  that  the  ship  rides  with  a  proper 
scope  of  cable  out ;  to  tend  her  whilst  swinging ;  to  let  go 
a  second  anchor  if  necessary;  to  manceuvre  her  if  she 
parts  from  her  anchor  (t) ;  and  to  shift  his  berth  when 

(k)  Per  Parke,  B.,  in  Tht  Chris-  (»)  The  Ocean  Wave,  ubi  supra, 

tianaf  Hammond  ▼.  Rogers,  7  Moo.  (o)  The  Rigborgs  Minde,  8  P.  D. 

P.  C.  0.  160, 171 ;  ajrotoYed  in  The  IZ2;  hat  see  The  Cfjfnthia,  2  P  D. 

City  of  Cambridge,  Wood  ▼.  Smith,  62  ;  infra,  p.  249. 

L,K.  6  P.  G.  451,  467.  (p)  The    Sehtoalbe,    Lnah.   239  ; 

{I)  The  Carrier  Dow,  Br.  &  Lush.  The  Winston,  8  P.  D.  176 ;  9  P.D.86. 

113  ;  The  Lochlibo,  7  Moo.  P.  C.  0.  iq)  The  Argo,  Swab.  462. 

427.    There  appears  to  be  some  (r)  The  Agrieolo,  2  W.  Bob.  10  ; 

doubt  whether  it  is  the  exdusiTe  The  George,  4  Not.  of  Cas.  161 ; 

duty  of  the  pilot  to  dedde  whether  The  Christiana,  7  Moo.  P.  0.  G.  160, 

to  get  under  wa^in  bad  weather  or  172  ;  The  Zoehlibo,  ^id.  427 ;  3  W. 

not;  Bee  The  Oirolamo,  3  Hag.  169 ;  Bob.  310 ;  The  Rhosina,  10  P.  D.  131. 

The  Rorussia,  Swab.  94  ;  The  Ocean  (s)  The  Oipseg  King,  2  W.  Bob. 

Wave,  L.  B.  3  P.  G.  206,  209 ;  The  637  ;  The  Rigborgs  Minde,  8  P.  P. 

Oakfield,   11  P.  D.   34;    and  see  132,  136;  but  see  infra,  p.  246,  as 

infra,  pp.  246,  260,  266.  to  the  duty  of  the  orew  to  see  that 

(m)  The  Ocean  Wave,  L.  B.  8  P.  the  anchor  is  dear. 

0.  205.  (0  The  dig  of  Cambridge,  Wood 
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oiromnfitances  ocour  which  make  it  necessary  in  order  to 
avoid  collision  (u).  He  decides  as  to  the  rate  of  speed, 
and  the  canvas  to  cany  (x) ;  whether  to  run  through  a 
crowded  roadstead  at  night  or  to  bring  up(y).  When 
brought  up  he  must  keep  an  eye  on  the  weather,  and  be 
ready  for  a  change  without  relying  entirely  upon  the  look- 
out for  a  report  (2). 

It  is  for  the  pilot  to  decide  upon  the  time,  place,  and 
manner  of  turning  a  ship,  when  docking  (a) .  The  omission 
to  set  some  head  sail,  to  help  the  ship  round,  was  held  by 
the  Privy  Council  to  be  the  fault  of  the  pilot,  and  not  of 
the  master  or  crew  {b).  If  a  tug  is  in  attendance  and  the 
safety  of  the  ship  requires  it,  it  is  the  duty  of  the  pilot  to 
employ  the  tug  (c).  And  it  seems  that  the  pilot  is  respon- 
sible if  the  ship  is  got  under  way  in  weather  when  it  is 
imprudent  to  move  (d).  This  however  is  not  clear,  for,  in 
some  cases,  it  has  been  said  that  the  master  is  responsible 
for  being  under  way  in  improper  weather (e).  "There 
might  be  such  a  fog  as  to  make  it  a  fault  on  (the  master's) 
part  to  allow  his  vessel  to  be  moved.  If  there  was  a  clear 
and  plain  prospect  of  danger  the  metster  could  not  throw 
the  whole  blame  on  the  pilot  if  he  order  the  vessel  to  get 
underway"  (/). 

Though  the  pilot,  it  seems,  has  no  power  to  engage  a 
tug,  it  is  his  duty,  when  the  situation  is  critical  and  the 
safely  of  the  ship  requires  it,  to  advise  the  master  to  do 

▼.  Smith,  L.  R.  6  P.  G.  451 ;  The  (a)  The  Ocean  Wave,  Marthall  v. 

Northampton,  1  Sp.  E.  &  A.  152 ;  Moran,  L.  K.  3  P.  G.  205. 

The  Frineeton,  3  P.  D.  90.  {b)  The  Ocean  WavCy  ubi  supra. 

(u)  As  where  he  has  notice  that  (e)  The  Peerless,  13  Moo.  P.  G.  G. 

he  is  in  the  way  of  a  launch  :  The  484  ;  and  see  The  Julia,  Lush.  224. 

Caehapool,  7  P.  D.  217.  (d)  The    Carrier    Dove,    Br.     & 

{x)  The  Calabar,  L.  R.  2  P.  G.  Lush.  113;  The  Loehlibo,  7  Moo. 

238 ;  The  Maria,  1   W.  Rob.  96,  P.  G.  G.  427. 

110  ;    The  Julia,  Lush.  224  ;    The  {e)  See  The  Ocean  Wave,  ubi  supra; 

Satavier,  I  8p.  E.  &  A.  378,  383;  The GirolamOfZHAg.  Ad,  169;  infra, 

9  Moo.  P.  G.  G.  286 ;  The  loehlibo,  p.  250  ;  The  Borussia,  Swab.  Ad. 

ubi  supra.  94  ;  and  see  supra,  p.  244. 

(y)  The  Loehlibo,  ubi  supra.  (/)  Per  Sir  J.  Hannen,  T?u  Oak- 

\z)  The  Princeton,  3  P.  D.  90.  Jield,  11  P.  D.  34,  35. 
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80  {g).  When  a  tug  is  engaged  it  is  his  exolusive  duty  to 
give  orders  as  to  taking  on  board  (A)  and  casting  off  {%) 
the  tow-rope,  and,  under  ordinary  ciroumstanoes,  to  direct 
the  course  and  regulate  the  speed  of  the  tug  as  well  as  that 
of  the  ship  in  tow(^-). 
DutieB  of  Although  the  pilot's  authority  is  paramount,  the  master 

is  not  free  from  responsibility.  In  The  Batamer  (/),  Dr. 
Lushington  said :  ^'  There  are  many  cases  in  which  I 
should  hold  that,  notwithstanding  the  pilot  has  charge,  it 
is  the  duty  of  the  master  to  prevent  accident,  and  not  to 
abandon  the  vessel  entirely  to  the  pilot ;  but  that  there  are 
certain  duties  he  has  to  discharge,  notwithstanding  there 
is  a  pilot  on  board,  for  the  benefit  of  the  owners." 

The  following  are  duties  of  the  master  and  crew  for 
which  the  owners  are  held  responsible,  notwithstanding 
the  presence  on  board  of  a  compulsory  pilot.  The  master 
akud  crew  must  keep  a  good  look-out,  and  keep  the  pilot 
informed  of  the  position,  movements  of,  and  possible 
danger  to  other  dups  (m) ;  they  must  have  the  anchor 
clear,  and  ready  to  let  go,  when  the  pilot  gives  the 
order  (n) ;  the  master  is  responsible  for  the  sufficiency  and 
power  of  a  tug  employed  for  ordinary  towage  service  (o), 
and  for  the  employment  of  a  tug  where  the  assistance  of 
a  tug  is  necessary  (j>) ;  and  although  not  bound  to  be 
always  on  deck  {q),  he  is  generally  responsible  for  the 

{g)  The  Julia,  Lush.  224.  G.  0.  11 :  The  Velasquez,  L.  R.  1  P. 

(A)  The  Julia,  ubi  supra,  G.  494 ;  The  Julia,  Lufih.  224  ;  The 

\i)  The  Energy,  L.  R.  3  A.  &  B.  Atlae,  2  W.  Rob.  602 ;  The  Minna, 

48 ;  Spaight  t.  Tedeaetle,  6  App.  Gas.  L.  R.  2  A.  &  E.  97 ;  7%«  Queen,  ibid. 

217;  Clyde  Navigation  Co.  y.  Bar-  364  ;  Thelona,  L.R.  1  P.  G.426. 
elay,  1  App.  Gas.  790.  (n)  The  General  ParkhiU  and  The 

(k)  The  Ocean  Wave,  L.  R.  3  P.  C.  Centurion,  1  Pritch.  Ad.  Dig.  172 ; 

205  ;    The  Julia,   ubi  tupra ;    the  and  see  The  Peerless,  13  Moo.  P.  G. 

Snergy,  ubi  supra.     See,  however)  G.  484;  TheRigborgsMinde,%'P,'D, 

The  Sinquati,  5  P.  D.  241 ;  and  see  132,  136  ;  but  see  The  Shosina,  10 

eupra,  p.  193.  P.  D.  24  ;  ibid.  p.  131. 

(Q  1  Sp.  E.  &  A.  378,  383  ;  S.  G.  (o)  The  Ocean  Wave,  ubi  supra, 

on  app.  nom.  Netherlands  Steamboat  Ip)  The  Julia,  ubi  supra. 

Co.  V.  Styles,  9  Moo.  P.  C.  0.  286.  {q)  See  The  Obey,  L.  R.  1  A.  & 

(m)  The  Batavier,  ubi  supra ;  The  E.  102  ;  and  Bee  Spaight  ▼.   Ted' 

Diana,  1  W.  Rob.  131 ;  4  Moo.  P.  castle,  6  App.  Gas.  217,  226. 
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ordinary  work  of  the  ship  being  properly  oamed  on,  and 
nsoal  precautions  being  taken  without  express  order  £rom 
the  pilot  (r).  For  the  trim  of  the  ship,  and  generally  for 
her  sufficiency  as  regards  tackle  and  equipment  for  ordi- 
nary purposes  of  navigation,  the  owner  or  the  master  is 
responsible  («). 

If  the  pilot  is  below,  or  for  some  other  reason  is  not  in 
oharge  of  the  deck  at  the  time  of  collision,  the  owners 
would,  it  is  conceived,  be  liable  (f). 

Where  a  ship  is  in  tow  of  a  tug,  we  have  seen  that,  as  a 
general  rule,  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  in  charge  of  the  tow ;  but  in  the  absence  of  orders 
from  the  pilot,  it  is  the  duty  of  those  in  charge  of  the  tug 
to  keep  clear  of  other  ships,  and  for  a  collision  between 
the  tow  and  a  third  ship  caused  by  an  improper  alteration 
in  the  course  of  the  tug  made  without  orders  from  the  pilot, 
the  owners  of  the  tow  are  liable  (w). 

A  tug  in  the  Mersey  got  orders  from  the  compulsory 
pilot  in  charge  of  the  ship  in  tow  to  "slew  the  ship  round" 
prep8u»tory  to  docking.  The  tug  executed  the  manoeuvre 
in  an  improper  manner,  by  towing  the  ship  across  the  bows 
and  foul  of  another  at  anchor.  The  owners  of  the  ship  in 
tow  were  held  liable  (x). 

A  ship  was  in  collision  with  another  coming  out  of  dock. 
The  latter  had  not  been  reported  by  the  look-out.  It  was 
held  that  the  duty  of  the  look-out  being  to  watch  for  and  ^ 

report  vessels  in  the  river,  it  was  not  negligence  in  them 
not  to  have  reported  the  vessel  in  dock,  and  the  vessel 
being  in  charge  of  a  compulsory  pilot,  the  owners  were 
held  free  from  liability  (y). 

A  ship  in  charge  of  a  compulsory  pilot,  having  been  in 

(r)    The  Chrittiana,  infra;    The  (u)  The  Sinquiui,  6  T,  D,  241. 

Sinquaai,  6  P.  D.  241 ;   and  see  (x)  The  Loeksky  Hall,  Ad.  Biv. 

I  cited  infra,  p.  246.  28th  Marbh,  1887. 


W  ^"^^P-  ?*2-  ,  J^)  ^^  Calabar,  L.  B.  2  P.  0. 


_  QeQ  The  Gordon,    18    Lower      238. 
Canada  Jurist,  109. 
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Not  sending 
down  yards 
in  heavy 
weather. 


Owner  liable 
for  improper 
execution  of 
pilot's  orders. 


collision  with  another,  drove  foul  of  a  third.  It  waa  held 
that  the  owners  were  liable  in  consequence  of  the  negli- 
gence of  the  master  and  crew  in  the  following  particulars : 
in  not  veering  out  more  chain  to  bring  the  ship  up ;  in  not 
bending  a  line  on  to  a  tow-rope,  so  as  to  enable  a  tug^ 
which  came  alongside  the  ship  sued,  to  keep  her  clear  of 
the  other  ship ;  and  in  not  getting  sail  on  the  ship  (s). 

A  ship  in  charge  of  a  compulsory  pilot  was  riding  in  the 
Downs  in  heavy  weather,  and  drove  from  her  anchors  on 
board  another  ship.  If  some  of  her  gear  aloft  had  been 
sent  down,  she  might  have  ridden  in  safety  and  escaped 
collision.  It  was  held  by  the  Privy  Council  that  there 
was  contributory  negligence  on  the  part  of  the  master  in 
not  sending  down  the  yards,  and  that  the  owners  were 
liable.  Parke,  B.,  in  delivering  the  judgment  of  the  Court, 
said : — "  The  step  being  one  which  every  master,  according 
to  ordinary  rules  of  navigation,  ought  to  have  taken  in 
every  open  roadstead,  where  many  vessels  were  lying,  and 
in  blowing  weather,  that  duty  was  not  exclusively  the 
pilot's,  but  that  of  the  master  also.  And  if  the  pilot  had 
given  express  orders  to  the  master  not  to  send  down  top- 
masts, &c.,  we  do  not  say  that  the  owners  might  not  have 
been  excused  from  responsibility  for  the  consequences  of 
that  omission  "  (a). 

The  owners  are  responsible  for  the  pilot's  orders  being 
promptly  and  efficiently  carried  out.  If  the  helm  is  not 
shifted  (6),  the  anchor  let  go  (c),  the  engines  stopped (rf),  or 
the  tow-rope  cast  off  (^),  promptly  at  the  pilot's  order,  and 
a  collision  ensues,  the  owners  are  liable.  It  is  the  master's 
duty  to  repeat  the  pilot's  orders  (/),  and  to  see  that  they 

(2)  The  Annapolis  and  The  Golden  The  Righorgs  Minde,  8  P.  D.  132. 
Light,  Lush.  355.  {d)  The  Ripon,  6  Not.  of  Gas. 

(a)  The  Christiana,  Hammond  v.  245. 
Rogers,  7  Moo.  P.  0.  C.  160,  173.  {e)  The  Rnergy,  L.  B.  3  A.  &  E. 

(h)  The  Loehlibo,  7  Moo.  P.  0.  C.  48. 
427 ;    The  Julia,  Lush.   224 ;   The  {/)  The  Admiral  Boxer,   Swab. 

Indus,  12  P.  D.  46,  48.  Ad.  193  ;  The  Zoehlibo,  3  W.  Bob. 

(c)  The  Atlas,  2  W.  Bob.  602 ;  810,  328. 
The  Feerless,  13  Moo.  P.  0.  C.  484 ; 
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are  carried  oat.  If,  in  carrying  them  out,  ordinary  pru- 
dence and  seamanship  require  a  particular  precaution  to 
be  taken,  it  will  be  held  to  be  negligence  in  the  master  if 
the  precaution  is  omitted.  Thus,  the  omission  to  run  out 
a  warp  or  check  line  when  docking  (g),  or  to  cut  a  lanyard 
which  holds  two  ships  together  when  in  collision  (A),  is  held 
negligence  in  the  master  or  crew. 

In  case  of  the  pilot's  intoxication  or  manifest  incapacity,  interference 
it  is  the  duty  of  the  master  to  take  charge  of  the  ship  (t).  ^tJI^^L]^^ 
And  if  an  emergency  or  sudden  danger  arises,  when  the 
pilot  is  not  at  hand,  or  which  he  does  not  foresee,  the 
master  would  be  justified  in  giving,  and  it  seems  that  it 
would  be  his  duty  to  give,  an  order  necessary  for  the 
ship's  safety  (*).  But  interference  with  the  pilot's  duties  is 
justified  only  by  urgent  necessity.  "I  have  said  on  many 
occasions,  and  my  ruling  has  been  confirmed  by  the  Judi- 
cial Committee  in  the  case  of  Hammond  v.  Rogers  (/),  that 
a  master  has  no  right  to  interfere  with  the  pilot,  except  in 
cases  of  the  pilot's  intoxication  or  manifest  incapacity,  or 
in  cases  of  danger  which  the  pilot  does  not  foresee,  or  in 
cases  of  great  necessity  "  (w).  Care  must  be  taken  not  to 
interfere  with  the  pilot  unnecessarily ;  for  if  a  collision 
occurs  iu  consequence  of  improper  interference  with  the 
pilot,  the  owners  will  be  liable.  "  It  would  be  a  most 
dangerous  doctrine  to  hold,  except  under  the  most  extra- 
ordinary circumstances,  that  the  master  could  be  justified 
in  interfering  with  the  pilot  in  his  proper  vocation.  If 
the  two  authorities  could  so  clash,  the  danger  would  be 
materially  augmented,  and  the  interests  of  the  owner, 

{3)  The  Cynthia,  2  P.  D.  62  ;  see,  The  Zochlibo,  PoUok  ▼.  MeAlpin,  ih, 

however,  The  Righorgs  Minde,  8  P.  427;   2%^  Sibemia,  4  Jup.  N.  S. 

D.  132,  where  the  dutr  to  have  a  1244. 

check  line  astern  whilst  warping  {k)  The  City  of  Cambridge,  Wood 

through  a  dock  was  held  to  lie  on  y.  Smithy  L.  B.  6  P.  G.  461,  469  ; 

the  pilot.  The  Argo,  Swab.  Ad.  462. 

(A)  The  Maetaehuietts,  1  W.  Rob.  [1)  The  Chrittiana,  7  Moo.  P.  C. 

371.  0.  160,  171. 

(»)  The  Christiana,  Hammond  y.  (m)  Per  Dr.  Lnshington  in  The 

Sogers,  7  Moo.  P.  0.  C.  160,  172 ;  Argo,  Swab.  462,  464. 


Digitized  by 


Google 


250  COMPTJLSOBT  PILOTAOB. 

wliioh  are  now  protected  by  the  general  principles  of  law, 

and  specific  enactments,  from  liability  for  the  acts  of  the 

pilot,  wonld  be  most  severely  prejudiced"  (n). 

Whether  In  The  Girolafno(p)j  a  ship,  with  a  pilot  on  board,  was 

pilot  raroon-    i^^d^^  way  in  the  Thames  in  a  fog  so  dense  that  she  could 

Bible  for  being  not  proceed  without  danger  to  other  craft.     Sir  J.  NichoU 

under  way  in 

too  dense  fog.  expressed  an  opinion  that,  under  such  circumstances,  it  was 
the  ^duty  of  the  master  to  take  the  charge  of  the  ship  out 
of  the  pilot's  hands,  and  to  bring  her  up.  In  other  cases, 
however,  it  has  been  doubted  whether  the  master  would  be 
justified  in  exercising  his  own  discretion  in  such  a  case ; 
and  the  better  opinion  seems  to  be  that  the  pilot  is  alone 
responsible  for  bringing  the  ship  up  when  necessary  (p). 
Navigatrngon  It  has  been  held  that  when  the  pilot  was  taking  a  ship 
ri^5  ^  o^  the  wrong  side  of  the  river,  in  direct  violation  of  the 
law,  the  master  was  not  in  fault  for  not  interfering,  and 
that  he  would  not  have  been  justified  in  doing  so  (g).  In 
The  Julidy  Lord  Kingsdown  said  that  for  a  master  to  give 
to  the  man  at  the  wheel  a  different  order  from  that  given 
by  the  pilot,  while  a  tug  was  coming  alongside  to  take  the 
tow-line  on  board,  was  '^  misconduct  in  the  master  and 
disobedience  to  the  orders  of  the  pilot"  (r).  So,  if  the 
master,  against  the  pilot's  orders,  takes  on  board  and  makes 
fast  the  tow-line,  he  and  his  employers,  the  shipowners, 
will  be  liable  for  a  collision  thereby  occasioned  («). 
Sog^eetionfl  It  is  not  improper  interference  on  the  part  of  the  master 
to  pDot.  ^^  make  suggestions  to  the  pilot  or  to  oflFer  him  advice  {t). 

And,  in  case  of  a  manifest  danger,  it  is  the  duty  of  the 
master  to  interfere  to  this  extent.    In  a  salvage  case,  where 

(n)  Fer  Dr.  Lnshington  in  The  320 ;  7  Moo.  P.  0.  G.  427 ;  and  see 

Mariut  1  W.  Bob.  95, 110.  See  also  supra,  p.  244. 

The  Mibemia,  4  Jur.  N.  S.  1244 ;  (q)  The  Argo,  Swab.   Ad.   462. 

The  Peerleu,  Lnah.  30 ;  The  J)uke  But  aliter  ae  to  lights ;  The  Sipon, 

of  Sutsex,  supra,  p.  198,  as  to  the  10  P.  D.  66. 

danger  of  dashing  anthoritieB.  (r)  Lush.  224 ;  and  see  The  Z00A- 

(^  3  Hag.  Ad.  169.  libo,  ubi  supra, 

( p)  The  North  Ameriean  and  The  (s)  The  Julia,  ubi  supra. 

Wild  Hose,  2  Mar.  Law  Cas.  O.  8.  (t)  The  Zochlibo,  uH  supra;  The 

319  ;  The  Lothlibo,  3  W.  Bob.  310,  Oakfield,  11  P.  D.  34. 
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a  ship  in  charge  of  a  pilot  was  in  tow,  and  the  course  given 
to  the  tug  by  the  pilot  was  clearly  dangerous  and  wrong, 
Lord  Campbell,  in  delivering  the  opinion  of  the  Privy 
Council,  said :  "  The  master  of  the  tug,  watching  the  course 
the  licensed  pilot  pursues,  if  he  finds  that  this  course  wiU 
lead  the  vessel  into  danger,  is  bound  to  interfere  and  make 
a  communication  to  the  master  of  the  ship,  instead  of 
making  himself  instrumental  to  the  destruction  of  life  and 
property"  (u).  And  we  have  seen  that,  under  some  cir- 
cumstances, it  is  the  duty  of  the  master  of  a  tug  towing  a 
ship  which  is  in  charge  of  a  pilot,  to  alter  his  course  for 
the  purpose  of  keeping  clear  of  other  craft,  without  waiting 
for  orders  from  the  pilot  (x). 

In  The  Lochlibo  (y).  Dr.  Lushington  discusses  at  length 
the  question,  what  amount  of  interference  with  the  pilot  in 
the  performance  of  his  duties  will  make  the  owners  Kable. 
An  order  given  by  the  master  or  crew  to  the  helm,  and 
repeated  mechanically  by  the  pilot,  amounts  to  "illegal 
interference;"  but  mere  suggestion  to,  or  consultation 
with,  the  pilot  is  not  interference.  Even  a  wrong  order  to 
the  helm  suggested  by  the  master,  and  adopted  advisedly 
by  the  pilot,  is  not  interference  on  the  part  of  the  master 
such  as  to  make  the  shipowner  liable  (2). 

Where  there  is  any  peculiarity  of  the  ship  which  makes  Duty  of 
her  diflScult  for  a  stranger  to  handle,  it  is  clearly  the  duty  J^^'^  *qq|. 
of  the  master  to  offer  his  experience  and  advice  to  a  pilot  of  ship's 
who  is  a  stranger  to  her  (a),  peo    an  es. 

In  many  ports  the  harbour  or  dock-master  has  power,  Dookorhar- 
by  Act  of  Parliament,  to  regulate  the  movements,  mooring,  ^^",^^^ 
and  berthing  of  ships.     When  a  vessel  is  acting  under  the 
orders  of  such  a  person  her  owners  are,  as  regards  liability 
for  damage  done  by  her,  in  the  same  position  as  when  she 

(u)   The    Duke    of   Ifanehester,  (y)  3  W.  Bob.  310 ;  afid.  on  app. 

Shersbi/  v.  Sibbert,  6  Not.  of  Cas.      7  Moo.  P.  0.  0.  427. 
470,  476.  (z)  The  Oakfield,  11  P.  D.  34. 

*    {z)  The  Sinquasi,  supra,  p.  187.  (a)  Cf.  The  Meteor,  Ir.  Bep.  9 

Eq.  667  ;  aupra,  p.  243. 
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is  in  charge  of  a  compulsory  pilot ;  the  dock-master  is  not 
their  servant,  and  thej  are  not  liable  for  damage  caused  by 
his  negligence  (6).  Thus  it  was  held  that  a  ship,  which 
was  damaged  by  another  falling  over  against  her  at  low 
water,  was  not  entitled  to  recover  damages  against  the 
other,  the  latter  having  been  berthed  under  the  directions 
of  the  dock-master  (c). 

But  in  a  place  where  vessels  are  required  to  take  up 
their  berths  under  the  orders  of  a  harbour-master,  if,  with- 
out any  directions  from  him,  a  ship  takes  up  a  berth  at 
which  she  is  afterwards  injured  by  another  properly  berthed, 
she  cannot  recover  against  the  latter  (d). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
send  down  her  yards ;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
though  she  is  safer  where  she  is  (e). 

If,  in  carrying  out  the  orders  of  the  dock-master,  ordi- 
nary prudence  would  suggest  that  a  particular  precaution 
should  be  taken,  a  vessel  neglecting  to  take  that  precau- 
tion will  be  held  to  be  in  fault.  Thus  when  a  ship  was 
being  moved  imder  the  orders  of  a  dock-master,  and 
negligently  omitted  to  use  a  check  rope,  her  owners  were 
held  liable  for  damage  she  did  to  other  craft  in  conse- 
quence (/). 

A  ship  going  out  of  dock  imder  the  orders  of  a  dock- 
master  was  offered,  and  accepted,  the  services  of  the  dock 
company's  tug.  Through  want  of  power  in  the  tug  a 
collision  occurred.  The  owners  were  held  liable,  there 
being  no  obligation  upon  them  to  accept  the  services  of 
the  tug,  or  on  the  company  to  supply  one  (g), 

liability  of  Whether  the  dock  or  harbour  authority  is  liable  for 

dock  or 

(b)  Cf.  The  New  York  Packet,  4  {e)  The  JExeeleior,  Ij.U,  2  A.  &E. 

Low.  Canada  Bep.  343.  268. 

{e)  The  Eemomy,  1  Pritch.  Ad.  ( /}  The  Cynthia,   2  P.  D.  62 ; 

Dig.  3rd  ed.  286  ;  and  see  The  Bilbao,  see  also  The  ExeeUior,  L.  B.  2  A.  & 

Lush.  149.  £.  268. 

(d)  The  Jacob,  1  Pr.  Ad.  Dig.  3xd  (^)  The  Belgie,  2  P.  D.  57,  note, 
ed.  286. 
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injury  done  bj  a  ship  whilst  in  ohaxge  and  acting  under  harbour 
the  orders  of  the  dock  or  harbour-master,  has  not  been  ^i^^'^'^ 
expressly    decided.      In   a   case    before    the  Admiralty  caused  by 
Division  (A),  it  was  assumed  that  they  would  be  liable  for  mMte^s" 
the  negligence  of  the  harbour-master ;  and  such  would  negligence, 
seem  to  be  the  law,  provided  the  harbour-master  is  acting 
within  the  scope  of  his  employment  by  the  harbour  autho- 
rity (t). 

It  will  be  convenient  here  to  consider  a  subject  closely  Position, 
connected  with  the  law  relating] to  compulsory  pilotage;  rMpon^bilitv 
namely,  the  position,  duty,  and  liability  of  the  master,  ofmaster 
when  a  pilot  is  taken  voluntarily  and  not^by  compulsion  is  on  board, 
of  law.  In  considering  the  shipowner's  liability  for  colli- 
sion where  pilotage  is  compulsory,  we  have  seen  that  the 
law  assigns  certain  duties  to  the  master  and  others  to  the 
pilot ;  and  that,  if  the  master  interferes  with  the  pilot  in 
his  own  province,  he  does  so  at  the  risk  of  making  his 
owner  liable  in  case  of  collision.  Now  it  is  frequently  the 
duty  of  a  master  to  take  a  pilot  (k)  in  waters  where  there 
is  no  compulsion  of  law  to  do  so,  and  questions  have  arisen 
as  to  the  scope  of  the  master's  authority  aad  duty  when  a 
pilot  is  on  board  imder  such  circumstances,  and  as  to  his 
liability,  not  only  in  respect  of  damages  for  collision,  but 
for  other  matters  connected  with  the  navigation  of  the 
ship.  It  is  important,  therefore,  to  consider  whether  the 
position  and  responsibilities  of  the  master,  as  defined  by 
the  Admiralty  Courts  in  cases  relating  to  compulsory 
pilotage,  where  the  question  is  as  to  the  shipowner's  lia- 
bility for  collision,  agree  with  the  practice  of  seamen,  and 
whether  they  are  recognized  by  other  tribunals.  There  is 
reason  to  think  that  outside  the  law  courts  nautical  opinion 

(A)  See  above,  p.  100.  Gas.  4th  Ser.  406 ;   Shaw,  SaviU, 

(i)  See  on  this  question  Mertey  and  Albion  Co,  y.  Timaru  Harbour 

Book  Truiteet  y.  Gibbt,  L.  B.  1  H.  Board,  16  App.  Gas.  429;  TKeApoUo, 

L.  93 ;  Metcalfe  v.  Metheringion,  11  6  Asp.  M.  U.  366,  402. 

Ex.  267  ;  6  H.  &  N.  719  ;  Solman  [k)  See  infra,  p.  267. 

▼.  Irvine  Harbour  Trueteet,  4  Sess. 


Digitized  by 


Google 


Navy. 


254  OOMPULSORT  PILOTAGB. 

is  by  no  means  unanimous  in  ojungnrng  to  the  master  &6 
subordinate  position  in  which  he  is  placed  by  the  Admi- 
ralty decisions. 
^  H.M.  First,  as  to  the  responsibilities  of  the  captain  in  H.M . 

Navy.  In  Begulations  of  H.M.  Service  at  Sea  of  the  last 
century  (7),  is  contained  an  article  which  provides  that 
the  pilot  shall  ^'  have  the  sole  charge  and  command  of  the 
ship ;"  he  is  to  give  orders  for  navigating  the  ship,  which 
the  captain  is  to  see  carried  out.  The  captain  is  to  remove 
him  from  his  command  ^'  if  he  judges  him  to  behave  so  ill 
as  to  bring  the  ship  into  danger."  This  Eegulation  differs 
considerably  from  that  now  in  force.  The  Begulations  of 
1879,  following  the  language  of  previous  Begulations  of 
1806, 1808, 1833,  and  1862,  contain  the  following  descrip- 
tion of  the  duties  and  responsibilities  of  the  captain,  navi- 
gating officer,  and  pilot : — 

Art.  940.  '<  The  captain  is  to  order  everything  that  relates 
to  the  navigation  of  the  ship  to  be  performed  as  the  pilot 
shaU  require ;  but  nevertheless  he/and  the  navigating  officer, 
are  to  attend  particularly  to  his  conduct ;  and  if  from  his  own 
or  the  navigating  officer's  observations,  he  shall  have  reason 
to  believe  the  pilot  not  qualified  to  conduct  the  ship,  or  that 
he  is  running  her  into  danger,  the  captain  is  to  remove  him 
from  charge,  and  take  all  necessaiy  measures  for  the  safety 
of  the  ship,  noting  the  time  of  the  pilot  being  so  removed  in 
the  ship's  log-book ;  and  if  the  ship  be  at  any  time  damaged 
through  the  ignorance  or  negligence  of  the  pilot  when  a 
common  degree  of  attention  on  the  part  of  the  captain  and 
navigating  officer  would  have  prevented  the  disaster,  those 
officers  will  be  deemed  to  have  neglected  their  duty.  This 
Article  is  equally  applicable  to  the  case  of  a  ship  in  charge 
of  a  Queen's  harbour-master  or  the  master  attendant  of  a 
dockyard." 

Under  this  article  it  is  held  by  the  Lords  of  the  Admi- 
ralty that,  if  a  ship  gets  ashore  on  a  well-known  sand  in 

(2)  For  1790 ;  see  MSS.  in  the  Admiralty  library  at  WhitehaU. 
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consequence  of  an  obviously  wrong  course  given  by  the 
pilot,  the  captain  is  responsible.  Thus  in  the  case  of  The 
Vigilant^  which  got  ashore  on  the  Gunfleet  Sand  on  the 
22n(l  of  October,  1862,  with  a  pilot  on  board,  the  captain 
and  the  master  were  severely  censured  by  the  Lords  of  the 
Admiralty  (w). 

The  opinion  of   the  Elder  Brethren  of  the  Trinity  Opinion  of 
House  upon  the  respective  duties  of  master  and  pilot  is  Brethren  of 
as  follows : — "  That  in  well-conducted  ships  the  master  ^®  Trinity 
does  not  regard  the  presence  of  a  duly  licensed  pilot  in 
compulsory  pilot  waters  as  freeing  him  from  eveiy  obliga- 
tion to  attend  to  the  safety  of  the  vessel ;  but  that,  while 
the  master  sees  that  his  officers  and  crew  duly  attend  to 
the  pilot's  orders,  he  himself  is  bound  to  keep  a  vigilant 
eye  on  the  navigation  of  the  vessel,  and,  when  exceptional 
circumstances  exist,  not  only  to  urge  upon  the  pilot  to  use 
every  precaution,  but  to  insist  upon  such  being  taken." 
And  they  add,  that  this  is  the  view  generally  taken  by 
shipowners  (n). 

The  opinion  of  the  Board  of  Trade  as  to  the  respon-  Opinion  of  the 
sibility  of  the  master  is  that  "  he  is  bound  to  exercise  a  ^^de.^* 
vigilant  supervision,  and  that  though  the  advice  of  the 
pilot  is  of  the  greatest  value,  the  master  is  not  bound  to 
follow  it  implicitly,  if  it  appears  in  his  deliberate  judg- 
ment to  involve  danger  to  the  ship."  In  accordance  with 
this  opinion,  the  Board  of  Trade  holds  that  it  rests  with 
the  master  to  decide  whether  in  bad  weather  he  will  get 
under  way  for  sea,  and  to  say  whether,  under  threatening 
oircumstMices,  he  will  proceed  or  turn  back  (o). 

The  Legislature  has  not  defined  the  duties  of  the  pilot ;  TheMerohaiit 
but  it  assumes  that  it  is  the  pilot's  duty  to  conduct  the  Aotef  "*^ 

(m)  See  Beport,  &c.,  of  the  Tin-  Aaaodation,  4tli  Oct.  1873,  IJnsea- 

seaworthyShipe' Commission,  1874,  worthy  Ships'  Commission,  1874, 

vol.  2,  p.  628.  vol.  2,  p.  627.  As  to  the  view  taken 

in)  Ibid.  by  the  Admiralty  Court  on  this 

\o)  See  a  letter  from  T.  Gray,  point,  see  ahove,  p.  244. 
Esq.,  to  the   Mercantile   Marine 
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In  the  Snez 
Canal. 


Necessity  for 
pilot  as 
regards 
insarance. 


navigation  of  the  ship.  In  the  Merchant  Shipping  Act, 
1854,  he  is  spoken  of  as  ^'  having  the  oonduot/'  "  having 
command  or  charge,"  "  having  charge,"  "  taking  charge," 
and  "  acting  in  charge  "  of  the  ship  {p). 

In  the  Suez  Canal  there  is  a  fixed  and  compulsory 
charge  for  pilotage,  hut  the  pilot  does  not  supersede  the 
master  in  the  command  and  conduct  of  the  ship.  He  is 
on  board  only  as  the  adviser  of  the  master ;  the  respon- 
sibility as  regards  the  navigation  of  the  ship  remains  with 
the  master.  It  is  believed  that  the  position  of  the  pilot  is 
the  same  in  France  and  in  Spain  {q). 

If  a  vessel  sails  from  a  port  where  there  is  an  establish- 
ment of  pilots,  and  the  character  of  the  navigation  requires 
one,  it  has  been  held  that  the  warranty  of  seaworthiness 
in  a  policy  of  insurance  is  not  complied  with  if  a  pilot  is 
not  taken  (r).  And,  according  to  an  early  case(«),  if  a 
pilot  taken  on  board  in  pursuance  of  the  statute  leaves  the 
ship  before  the  voyage  is  completed,  the  policy  is  vitiated. 
Law  V.  Hollingworth  has,  however,  been  frequently  doubted, 
and  it  is  not  clear  upon  what  the  judgment  is  founded. 
So  far  as  it  decides  that  underwriters  are  not  liable  for 
the  master's  negligence  in  not  taking  and  retaining  a  pilot 
at  a  port  other  than  that  from  which  the  ship  saQed,  it 
must  be  considered  as  overruled  by  later  cases  (/).     There 


(^  See  ss.  2,  369,  362,  388 ;  and 
per  Brett,  L.  J.  The  Guy  Manner' 
inffy  7  P.  D.  132, 134.  See  also  The 
Clan  Gordon,  7  P.  D.  190,  where  it 
was  held  that  the  words  "  any  per- 
son having  the  care  of '*  a  ship  did 
not  refer  to  or  properly  descrihe  a 
oompulsory  pilot. 

{q)  See  the  Suez  Oanal  Regfu- 
lations  of   Ist  July,   1878,   infra, 

6672 ;  The  Guy  Mannering,  7  P. 
.  62,  132.  The  Spanish  Com- 
meroial  Code,  Arts.  676,  691,  693, 
places  the  pilot  in  the  position  of 
adviser  to  the  captain,  reserving 
the  ultimate  responsibility  of  the 
captain.  The  term  piloto  in  Art.  693 


I  to  apply  to  the  pilot  (piloto 
praetieo)  as  well  as  to  tne  mate  or 
navigating  officer.  In  America 
pilots  of  passenger  ships  have  a 
special  authority ;  10  Stat,  at 
Large,  ch.  66,  s.  28.  It  was  held 
recently,  in  Hie  Auyuata,  6  Asp. 
M.  0.  68,  161,  that  in  France 
(Havre)  the  pilot  advises  and  does 
not  supersede  the  master. 

(r)  Fhillipe  V.  Seadlam,  2  B.  & 
Ad.  280. 

(•)  Law  V.  Hollmgtwwrth^  7  T.  E. 
160. 

(0  Dixon  V.  Sadler,  6  H.  &  W. 
at  p.  416. 
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is,  however,  authority  to  the  effect  that,  where  at  different 
stages  of  the  voyage  a  different  equipment  is  required,  the 
warranly  of  seaworthiness  in  a  policy  is  not  complied  with 
unless  the  ship  is  properly  equipped  at  each  stage  (u). 
Possibly  this  principle  might  be  applied  to  unseaworthiness 
due  to  the  absence  of  a  pilot. 

And  it  is  apprehended  that,  although  there  be  no  insur- 
ance, it  is  the  duty  of  the  master  to  take  a  pilot  if  he 
is  unacquainted  with  the  locality,  and  the  nature  of  the 
navigation  is  such  that  a  prudent  seaman  would  not 
attempt  to  navigate  without  one. 

As  regards  the  master's  responsibility  for  collision  whilst  Maeter'a 
his  ship  is  properly  in  charge  of  a  pilot,  it  is  seldom  that  fo^SSsion^ 
any  question  can  arise.     For  a  collision  caused  by  the  fault  ^^^^^^  ^^ 
of  the  pilot  the  master  is  not  answerable  in  damages  (v).  in  respect  of 
The  numerous  cases  upon  compulsory  pilotage  which  have  damages. 
dejBned  the  duties  of  the  pilot  on  the  one  hand,  and  of  the 
master  and  crew  on  the  other,  would  seem  to  assign  those 
duties  to  pilot,  master,  and  crew,  for  all  purposes,  and  not 
only  for  the  purpose  of  determining  the  owner's  liability 
for  damages  in  ease  of  collision.     Thus,  in  a  matter  which, 
upon  the  question  of  the  shipowner's  liability  for  damages, 
is  held  to  be  within  the  pilot's  province,  it  would  seem  that 
the  master  could  not  properly  be  held  responsible  in  respect  In  respect  of 
of  his  certificate  at  a  Board  of  Trade  enquiry.     But  this  ^^  certificate, 
has  not  always  been  the  view  taken  by  courts  of  enquiry. 
With  regard  to  the  ship's  speed,  a  court  of  enquiry  has  held 
it  to  be  a  matter  for  which  the  master  is  responsible  (a?) ; 
while  the  Admiralty  Court,  we  have  seen,  holds  the  pilot 
answerable  for  speed.    As  to  taking  a  ship  to  sea  in  bad 
weather,  courts  of  enquiry,  and  the  Board  of  Trade,  throw 

(«)  Quebeo  Marine  Inturanee  Co.  The  Octavia  Stella,  6  Asp.  M.  G. 

y.  Commercial  Bank  of  Canada,  L.  182. 

B.  3  P.  C.  240.    See  further  The  {x)  In  The  Oetrieh  and  The  Ben- 

William,  6  C,  Bah.  S16;  The  Forts-  bow,    Mitch.    Mar.  Beg.   1878,  a 

mouth,    ibid.    p.    317 ;    Lowndes,  master  was  held  in  fanlt  for  the 

Insurance,  2nd  ed.  96.  ship's  speed  at  a  Board  of  Trade 

(r)  See  3  Kent's  Comm.  {  176 ;  enquiry. 

M.  S 
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the  responsibility  on  the  master  (y).     The  Admiralty  de- 
cisions upon  the  point  are  not  clear  (s).     The  general  role, 
however,  must  be,  that  a  master  is  not  answerable  in  respect 
of  his  certificate  for  matters  which  are  within  the  province 
of  the  pilot  (a). 
In  reapeot  of        The  same  rule  applies  with  regard  to  penalties  imposed 
^ropOT  ^^    ty  A-ct  of  Parliament  for  infringement  of  local  bye-laws 
navigation,      q^  regulations  with  reference  to  the  navigation  of  ships. 
The  master  is  not  liable  to  such  penalties  where  the  act  is 
that  of  the  pilot,  and  done  by  the  pilot  in  the  performance 
of  his  duty  (J). 


In  what  Waters  and  for  what  Ships  Pilotage  is 
cobcpulsory. 

In  what  Compulsory  pilotage  exists  only  in  waters  within  the 

i^what'rfupB  jurisdiction  of  a  duly  constituted  pilotage  authority,  and 
pilotage  is  for  certain  classes  of  ships  upon  particular  voyages  (c). 
Some  of  the  principal  pilotage  authorities,  such  as  the 
Trinity  Houses  of  London,  Hull,  Newcastle,  and  Leith, 
were  originally  constituted  by  charter ;  but  these,  as  well 
as  various  other  authorities  existing  around  the  shores  of 
the  United  Kingdom,  are  now  regulated  by  Act  of  Parlia- 
ment. The  Acts  relating  to  pilotage  are  general  and  local. 
The  general  law  as  to  pilotage  is  contained  in  the  Merchant 
Shipping  Acts,  1854 — 1889  (d),  and  the  Customs  Con- 
solidation Act,  1876  (e).    The  local  Acts  are  stated  below 

(y)  See   Report  of  the  Unsea-  (c)  For  foreign  and  colonial  laws, 

worthy  Ships'  Gommiasion,  vol.  2,  8eem/r0,p.  279. 

p.  627  ;  9upra,  p.  266.  (rf)  17  &  18  Vict.  c.  104,  Part  V. ; 

(s)  See  cases,  cited  ntpra,  p.  244.  26  &  26  Vict.  c.  63,  as.  40—42  ;  35 

{a)  See   The    Vuta,    before  the  &  36  Vict.  o.  73,  ss.  9—11;  36  & 

Wreck  Ck)mmi88ioner,  Times,  Sep-  37  Vict.  c.  86,  as.  19,  20 ;  62  &  63 

tember  16th,  1879.  Vict.  c.   68.    As  to  Cinque  Port 

(b)  See  Oakley  v.  Speedy,  40  L.  T.  pilots,  see  16  &  17  Vict.  c.  129. 

N.  S.  881 :  Michell  y.  JSfotnt,  28  {e)  39  &  40  Vict.  c.  36,  s.  141. 
L.  J.  Ad.  53. 
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(p.  264)  in  oonneotion  with  the  places  to  which  they  relate. 
The  Merchant  Shipping  Acts  authorize  bje-laws  to  be  made 
for  the  regulation  of  pilotage,  which  in  some  cases  are 
required  to  be  approved  by  Her  Majesty  in  Council. 

To  ascertain  whether,  in  a  particular  case,  pilotage  is 
compulsory  or  not,  it  is  necessary  to  consider  the  combined 
effect  of  the  general  and  local  Acts,  and  of  the  bye-laws 
for  the  time  being  in  force  under  them.  The  question  is 
frequently  one  of  considerable  difficulty. 

By  17  &  18  Vict.  c.  104,  s.  353,  compulsory  pilotage  General 
was  continued  in  aU  districts  and  for  all  ships  (/)  in  and  ^ilo*»»«^°*«- 
for  which  pilotage  was  compulsory  on  the  1st  of  May,  1855, 
the  date  of  that  Act  coming  into  operation.  The  extent 
to  which  pilotage  is  compulsory  under  the  general  Act  of 
1854  can,  therefore,  be  ascertained  only  by  reference  to  the 
general  and  local  Acts  relating  to  pilotage  in  operation  on 
the  1st  of  May,  1855.  The  general  Act  of  that  date  was 
6  Geo.  IV.  c.  125  (^r). 

By  the  same  section  of  the  M.  S.  Act,  1854  (s.  353),  it 
was  provided  that  all  exemptions  from  compulsory  pilotage 
in  force  on  the  1st  of  May,  1856,  should  be  contiaued.  It 
has  been  held  that  this  provision  is  general,  and  that  its 
operation  is  not  restricted  by  subsequent  parts  of  the 
same  Act  which  relate  exclusively  to  the  London  Trinity 
House  (h). 

The  following  section  (sect.  354),  however,  restricts  the  Ships  carry- 
operation  of  sect.  353.    It  imposes  compulsory  pilotage  on  g^^bi^een 

(/)  In  Part  V.  of  this  and  the  Price,  302  ;  The  Maria,  1  W.  Rob. 

amending    Act,   "  ship "   includes  96  ;  but  in  Tyne  Improvement  Com- 

foreign  ships ;   see  62  &  63  Vict.  misHonert  y.  General  Steam  Naviga- 

o.  68,  s.  1.  tion  Co.,  L.  B.  2  Q.  B.  66,  it  was 

{ff)  There  is  some  doubt  as  to  held  to  apply  to  pilotagfe  on  the 

how  far  the  Act  of  Geo.  4  is  general,  Tyne  ;  and  in  The  Killaniey,  Lush, 

and  how  far  it  relates  only  to  the  427,  to  Hull  pilotage ;  and  some  of 

London    Trinity  House  pilotage.  its  sections  are  clearly  of  general 

The   preamble    and  some    of  its  appUcation;  see  Beilby  y.  Scott,  7 

proyisions  appear  to    confine    its  M.  &  W.  93 ;   Carruthera  y.  Side- 

operation  to  I^ndon  Trinity  House  botham,  4  M.  &  S.  77 ;  The  Hankow, 

pilotage ;  see  The  Eden,  2  W.  Bob.  4  P.  D.  197. 
442;    Attomej/'General  y.  Case,   3  (A)  See  t»/r<?,  p.  273. 
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?T*^^K^^    all  vessels  oarrying  passengers  between  places  situated  in 
dom.  the  United  Kingdom,  Jersey,  Ghiemsey,  Aldemey,  Sark,  or 

Man.  So  far  as  sect.  354  is  inconsistent  with  sect.  353,  the 
former  section  prevails.  Pilotage,  therefore,  is  compulsory 
for  vessels  carrying  passengers  between  the  places  mentioned 
above  (t),  although  they  were  exempt  under  6  Geo.  IV. 
c.  125  (k) ;  and  it  seems  that,  in  the  absence  of  express 
provision  upon  the  point,  this  section  (sect.  354)  overrides 
all  exemptions  from  compulsory  pilotage,  whether  by  Order 
in  Council  or  statute. 
Bliiatpatioiis.  The  following  decisions  illustrate  the  effect  of  the  above 
sections.  Notwithstanding  the  words  of  sect.  379,  purport- 
ing to  exempt  certain  classes  of  ships  in  the  London  Trinity 
House  district,  "when  not  carrying  passengers,"  those 
ships,  if  exempt  imder  the  Act  of  George  IV.,  are  not 
required  to  take  pilots  though  carrying  passengers,  unless 
they  are  plying  between  places  in  the  United  Kingdom 
or  the  islcmds  mentioned  above.  Thus  a  vessel  on  a  voyage 
from  London  to  the  Baltic,  with  passengers  on  board,  is 
not  required  to  take  a  pilot  in  the  Thames  (/).  But  a 
vessel  navigating  within  the  port  to  which  she  belongs  (m), 
an  Irish  trader  in  the  Thames  (n),  and  a  coaster  (o)  (some 


(i)  A  yeflsel  most  have  at  least 
one  passenger  on  board  to  come 
within  the  operation  of  s.  354 ;  Th^ 
Honnoy  L.  B.  1  A.  &  E.  283  ;  7^ 
Ziotiy  L.  B.  2  A.  &  E.  102;  on  app. 
ibid,  2  P.  C.  625.  The  marginal 
note  to  sect.  354  in  the  M.  S.  Act, 
1854,  which  describes  that  section 
as  relating  to  '*home  trade  pas- 
senger ships,"  seems  incorrect ;  see 
sect.  2  of  me  same  Act. 

(A)  The  Temora,  Lush.  17.  The 
Queen  of  the  Bay^  Mumford  y. 
OroekeTf  Ship.  Gazette,  14th  June, 
1878,  seems  inconsistent  with  The 
Temora. 

{I)  Beg,  Y,  Stanton,  8  Ell.  &  B. 
445 ;  and  see  The  Earl  ofAuckUmdy 
Lush.  164 ;  on  app.  ib.  387  ;  The 
MoaelU,  32  L.  T.  N.  S.  570. 

(m)  Exempt  (semble)  hj  6  Geo.  4, 


c.  125,  s.  29,  and  17  &  18  Vict, 
c.  104,  s.  353;  Ihtblin  Port  and 
Docks  Board  y.  Shannon^  Ir.  Bep.  7 
0.  L.  116;  21  W.  B.  Dig.  283. 
There  is  some  doubt  whether  the 
Act  of  6  Geo.  4,  c.  125,  applied  to 
Ireland;  see  The  Eden,  2  W.  Bob. 
442.  The  port  to  which  a  ship 
belongs  is  her  port  of  registry  for 
the  time  being:  17  &  18  Viot. 
c.  104,  s.  33.  It  has  been  stated 
(Pilotage  Committee  Beport,  1888) 
that  it  is  the  practice  of  some  owners 
to  register  their  ships  trading  to 
London  at  some  other  port  in  order 
that  pilotage  may  be  compulsory,  so 
that  they  may  not  be  liable  in  case 
of  collision. 

(«)  The  Temora,  Lush.  17. 

(o)  The  Marmum,  General  Steam 
Navigation  Co.  y.  London  and  Edin- 
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if  not  all  of  which  were  exempt  by  the  Act  of  Geo.  IV.), 
must  take  a  pilot  if  carrying  passengers. 

The  Marmion^  a  steamship  with  passengers  on  board,  on 
a  voyage  from  Leith  to  London,  was  in  collision,  by  her 
own  fault,  in  the  Thames  above  Qravesend,  within  the 
port  of  London.  Her  master  had  a  pilotage  certificate 
from  Orfordness  to  Qravesend.  At  the  time  of  the  colli- 
sion the  ship  was  in  charge  of  a  Trinity  pilot.  The  defence 
of  compulsory  pilotage  being  set  up,  it  was  contended  that 
the  ship  was  exempt  as  being  a  coaster  within  6  Geo.  lY. 
0.  125,  s.  59.  It  was  held  that  she  was  not  exempt ;  cmd 
that,  being  in  charge  of  a  compulsory  pilot,  her  owners 
were  not  liable  {p). 

The  Hankowj  a  steamship  with  passengers  on  board,  and 
belonging  to  the  port  of  London,  on  her  voyage  from 
Australia  to  London,  was  in  collision  in  the  port  of  London, 
whilst  in  charge  of  a  Trinity  river  pilot  taken  on  board  at 
Qravesend.  It  was  held  that  pilotage  was  compulsory, 
and  that  her  owners  were  not  liable  {q).  The  Charter  of 
James  II.  to  the  London  Trinity  House  being  produced, 
it  was  held  that  the  port  of  London  was  a  place  for  which 
"particular  provision"  as  to  pilotage  had  been  made, 
within  the  meaning  of  6  Geo.  IV.  c.  125,  s.  59 ;  and,  con- 
sequently, that  there  was  no  exemption  from  liability. 

Pilotage  is  not  compulsory  for  ships  in  distress,  ships  General  ex- 
unable  to  obtain  a  qualified  pilot,  ships  docking  or  changing  ^p^^°™ 
moorings  in  port  (r),  or  certain  foreign  ships  under  sixty  pilotage. 

hurgh  Shipping   Co.,  Mitch.   Mer.  ibid.  4  Ex.  238  (see  supra,  p.  234). 

Beg.,  let  June,  1877 ;  reported  on  It  seems  doubtful  whether  the  de- 

another  point,  2  Ex.  D.  467.  oision  in  The  Hankow  is  correct. 

(p)  The  Marmion,  uH  supra.  (r)  17  &  18  Vict.  c.  104,  s.  362  ; 

Iq)  4  P.  T>.   197.    The  learned  as  to  this  exemption,  see  The   Vic- 

judge  considered  tiiat  the  case  was  toria,  Ir.  Hep.  1  £q.  336 ;  The  Maria, 

governed  bj  The  Killamey,  Lush.  L.R.  1A.&E.358;  Gregorys .  Jones, 

427,  and  that  The  SUiiin,  Br.  &  90L.T.42,in/.p.263,  note  (^);  and 

Luah.  199,  was  not  to  be  followed.  as  to  a  similar  exemption  under  the 

The  question  as  to  the  construction  Act  of  G^o.  4,  see ThomtonY,  Boland, 

oi  the  Act  of  Geo.  4  was  decided  in  2  Bing.  219 ;  Mcintosh  v.  Slade,  6  B. 

accordance  with  The  Stettin  in  The  &  0.  667 ;  and  as  to  the  law  under  5 

General  Steam  Navigation  Co.  v.  The  Geo.  2,  c.  20,  see  Hex  v.  Lamb,  6 

British  and  Colonial  Steam  Naviga-  T.  B.  76 ;  Hex  y.  Nedle,  8  T.  B.  241. 
tion  Co.,  L.  B.  3  Ex.  330  ;  on  app. 
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tons,  exempted  by  Order  in  Councfl  under  4  Geo.  IV. 
0.  77,  8.  6,  or  6  Geo.  IV.  c.  126,  s.  60.  Orders  in  Conndl 
made  under  the  latter  Act  of  the  following  dates:  13th 
December,  1843,  exempting  certain  vessels  under  sixty 
tons  belonging  to  France,  Sardinia,  Portugal,  Texas, 
Sweden,  Norway,  Russia,  Denmark,  Hanover,  Prussia, 
Bremen,  Lubeok,  Hamburgh,  Frankfort,  the  Netherlands, 
Greece,  the  United  States,  Mexico,  Columbia,  Venezuela, 
Brazil,  Bolivia,  Peru,  Rio  de  la  Plate,  or  Uruguay ;  and 
of  3rd  September,  1843,  exempting  similar  ships  of  Austria, 
Mecklenburg-Schwerin,  Mecklenburg-Strelitz,  or  Olden- 
burg ;  and  of  8th  August,  1845,  exempting  similar  ships 
of  the  Two  Sicilies,  appear  to  be  still  in  force. 

The  Act  3  &  4  Vict.  c.  68,  empowered  the  Crown  by 
Order  in  Council  to  exempt  foreign  ships  in  certain  cases 
from  compulsory  pilotage.     This  power  does  not  appear 
to  have  ever  been  exercised. 
Ships  pasaing       Another  general  exemption  from  compulsory  pilotage  is 
piiotelge  *        created  by  25  &  26  Vict.  c.  63,  s.  41,  which  is  as  follows : — 
district.  « rjr^Q  masters  and  owners  of  ships  passing  through  the 

limits  of  any  pilotage  district  in  the  United  Kingdom  on 
their  voyages  between  two  places  both  situate  out  of  such 
districts  («),  shall  be  exempted  from  any  obligation  to  em- 
ploy a  pilot  within  such  district,  or  to  pay  pilotage  rates 
when  not  employing  a  pilot  within  such  district :  provided 
that  the  exemption  contained  in  this  section  shall  not  apply 
to  ships  loading  or  discharging  at  any  place  situate  within 
such  district,  or  any  place  situate  above  such  district,  on 
the  same  river,  or  its  tributaries"  {t). 

The  district  intended  in  this  enactment  is  a  district 
other  than  that  in  which  the  final  port  of  discharge  or  the 
port  of  loading  is  situate  (u).  It  is  not  clear  whether  a 
vessel  arriving  from  abroad  and  calling  at  a  place  in  the 
United  Kingdom  for  orders  would  be  exempt  under  this 

W  Sic.  18th  Feb.  1864,  infra,  p.  273. 

{t)  An  exemption  similar  to  this  (ti)  Per  Brett,  M.  R.,  The   Win' 

is  in  force  within  the  London  Trinity  tton,  9  P.  D.  86,  where  the  history 

House  districts  under  a  bje-law  of  this  enactment  is  traced. 


approved  by  Order  in  Ck>unoil  of 
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Beotion.  It  would,  probably,  be  held  that  she  is  not  exempt. 
And  (probably)  the  section  does  not  apply  so  as  to  exempt 
ships,  with  passengers  on  board,  plying  between  places  in 
the  United  Eingdom  or  Channel  Islands  (x). 

The  Winston  {y)  was  a  decision  upon  this  section.  It 
was  there  held  that  a  vessel  putting  into  Dartmouth  on  a 
voyage  from  New  York  to  Newcastle,  and  taking  on  board 
twenty  tons  of  bunker  coah  to  complete  her  voyage,  was 
subject  to  compulsory  pilotage,  and  therefore  was  not  liable 
for  a  collision  which  occurred  by  the  fault  of  the  pilot  in 
charge  of  her  as  she  was  leaving  the  harbour.  The  word 
"  loading  "  did  not,  it  was  held,  refer  to  cargo  alone. 

British  or  foreign  (2)  ships,  of  which  the  master  or  mate  Masters' and 
has  a  pilotage  certificate  in  accordance  with  the  Merchant  ^^^^^r^°*' 
Shipping  Acts,  are  exempt  {a),  oates. 

By  the  Customs  Consolidation  Act,  1876  (6),  it  is  pro-  DifPerential 
vided  that  no  foreign  ship  on  a  voyage  from  any  place  in  P^o*»fire  rates, 
the  United  Kingdom  or  the  Channel  Islcmds  to  any  other 
such  place  shall  be  subject  to  any  higher  or  other  pilotage 
charge,  or  to  any  other  rules  as  to  the  employment  of 
pilots,  than  a  British  ship  in  the  like  case. 

The  policy  of  the  law,  which  seems  formerly  to  have  PoUcyof  the 
inclined  towards  compulsoiy  pilotage  for  the  supposed  ^^^*^™" 
benefit  of  commerce  and  safety  of  seamen's  lives  (c),  is  piloti^. 


{x)  See  mtpra^  p.  260.    Sect.  41  of  a-mile  of  the  Holyhead  breakwater, 

25  &  26  Vict.  c.  63,  eztendB  the  ex-  diverging  five  miles  from  her  course 

emption  contained  in  17&18yict.c.  and  stopping  her  engines  for  the 

104,  s.  379,  and  is  not  subject  to  the  purpose :  Gregory  v.  JoneSy  90  L.  T. 

quidifications  of  that  enactment.  A  42. 

ship  passing  through  the  limits  of  a  (y)  8  P.  D.  176  ;  9  P.  D.  86.  In 

pilotage  district,  on  a  voyagfe  be-  this  case,  MtUUr  v.  Baldwitty  L.  R. 

tween  two  places  both  situate  out  9  Q.  B.  457,  was  referred  to  with 

of  such  district,  does  not  lose  her  reference  to  bunker  coals, 

exemption  because    she  ia  bound  (z)  52  &  53  Vict.  c.  68,  s.  1. 

ff or  a  purpose  other  than  loading  or  (a)  1 7  &  1 8  Vict.  c.  1 04,  ss.  340 — 

discharging)  to  an  intermediate  port  344,365.    As  to  these  certificates, 

within  the  district.    A  vessel  under  see  The  KiUarney,  Ijuah,  202 ;  The 

orders  to  proceed  from  London  to  Beta^  Br.  &  L.  328  ;    The  Earl  of 

Holyhead  and  therepiok  up  a  Liver-  Auckland,  Lush.  164;  on  app.  ib, 

pool  pilot,  and  thence  proceed  to  387. 

Liverpool,  was  not  required  to  take  (b)  39  &  40  Vict.  c.  36,  s.  141. 

a  Holyhead  pilot,  though  she  picked  (e)  Lucy  v.  Ingram,  6  M.  &  W. 

up  her  Livecpool  pilot  within  half-  302  ;  The  Fama,  2  W.  Bob.  184. 
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now  in  f ayour  of  restricting  oompulsoiy  pilotage  within  as 
narrow  limits  as  possible  {d).  The  Acts  of  1854  and  1862 
enable  pilotage  authorities  to  make  bye-laws  to  regulate 
pilotage  and  to  exempt  ships.  It  has  been  held  that, 
under  these  powers,  pilotage  can,  in  no  case,  be  made  com- 
pulsoiy  for  ships  which  were  exempt  at  the  time  of  the 
passing  of  the  Act  of  1854  (e). 


Summary  of  Local  Pilotage  Acts. 
Rapes  at  The  plaoes  at  which,  and  the  Acts,  bye-laws,  and  Orders 

pulflory  pilot-  ^  Coimcil,  under  which  compulsory  pilotage  exists  at 
age  exists.       various  ports  in  the  United  Kingdom,  are  as  follows  (/) : — 

Aheravon :  See  Fort  Talbot, 

Aherhrothwick  or  Arbroath :  See  tn/ra,  p.  277. 

Aberdeen:  Pilotage  is  compulsory  for  inward-bound  vessels: 
31  &  32  Vict.  c.  138  (Local),  ss.  135  seq.;  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889 ;  Ord.  in  Council  of  25th 
June,  1872. 

Aberdovey :  See  London  Trinity  House. 

Arundel :  Pilotage  is  compulsory  for  all  vessels  of  30  tons 
and  upwards;  33  Geo.  III.  c.  100  (Local);  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889. 

Ayr:  Pilotage  is  compulsory  for  vessels  inward  and  out- 
ward bound;  18  &  19  Vict.  c.  119  (Local),  s.  51,  except  vessels 
under  40  tons,  see  Pari.  Paper,  No.  408  of  1867 ;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Ballina :  Pilotage  is  compulsory  for  inward-bound  vessels ; 
23  &  24  Vict.  c.  165  (Local),  ss.  42,  43. 

Beaumaris :  See  London  Trinity  House, 

Belfast:    Pilotage  is  compulsory  for  vessels  inwards  and 

{d)  See  per  Sir  B.  FhiUimore,  Trade  hy  eveiy  pilotage  authority, 

The  Halley^  L.  B.  2  A.  &  E.  3,  16.  and  the  returns  are    laid   before 

(e)  The  £arl  of  Auckland,  Jjuati.  Parliament:    see   17  &    18    Vict. 

164,  387 ;  Beg.  y.  Stanton,  8  E.  &  c.  104,  ss.  337,  339.    The  last  re- 

B.  446 ;  25  &  26  Vict.  c.  63,  ss.  39,  turns  to  which  the  writer  has  ac- 

40.  cess  is  Pari.  Paper,  No.  154,  Sees. 

,  (/)  A  return  of  the  roles  and  1889.    The  limits  of  the  several 

bye-la  WB  for  the  time  being  in  force  pilotage  districts,  and  the  bye-laws, 

is  made  yearly  to  the  Board  of  willbefoundsetoatintheBeretoniB. 
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outwards,  except  ships  in  ballast  and  ships  coming  in  from 
stress  of  weather  and  whilst  within  the  limits  of  the  out-pUot 
ground;  10  &  11  Vict.  c.  62  (Local),  ss.  98 — 106;  for  bye- 
laws,  see  Pari.  Paper,  No.  154,  Sess.  1889  (y);  Ord.  in  Coun- 
cU  of  15th  Aug.  1890. 

Blakeney  or  Clay :  Pilotage  is  compulsory  for  all  vessels, 
except  coasters  of  50  tons  and  upwards,  entering  or  leaving 
the  harbour ;  57  Geo.  HI.  c.  70  (Local) ;  for  bye-laws,  see 
Pari.  Paper,  No.  154  of  1889. 

Boston :  Pilotage  is  compulsory  inwards  and  outwards  for 
vessels  over  30  tons  o.  m. ;  16  Geo.  HI.  c.  23 ;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1890,  and  Ord.  in  Council  of 
28th  Nov.  1889  ;  see,  also,  32  Geo.  III.  c.  79. 

Bridgwater :  See  ZA>ndon  Trinity  House. 

Bristol :  Pilotage  is  compulsory  for  all  vessels  navigating 
the  Bristol  Channel  eastwards  of  Lundy  Island  (4^  40 '  W. 
long.)  (A),  except  coasters,  Irish  traders,  and  vessels  bound  to 
or  from  Cfirdiff,  Newport,  or  Gloucester ;  47  Geo.  III.  (Sess.  2) 
c.  33  (Local),  ss.  9—27 ;  24  &  25  Vict.  c.  236  (Local),  s.  4 ; 
but  see  11  &  12  Vict.  c.  43  (Local);  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889 ;  Order  in  Council  of  19th  July, 
1862.  *  As  to  Breandown  Harbour,  see  25  &  26  Vict.  c.  29 
(Local).  See,  also,  Neath,  Bridgwater,  Swansea,  Penarth, 
Cardiff,  Newport,  Gloucester. 

Caernarvon,  Carlisle :  See  London  Trinity  House. 

Chester :  Pilotage  is  compulsory  for  all  vessels,  except 
coasters  and  Irish  traders;  16  G^o.  HI.  c.  61  (Local)  («) ; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Clyde:  See  Glasgow. 

Colchester :  See  London  Trinity  House. 

Dartmouth  :  See  London  Trinity  House. 

Drogheda:  Pilotage  is  compulsory  inwards  and  outwards 
for  aU  vessels  except  steamships;  5  Vict.  (Sess.  2)  c.  66 
(Local),  ss.  200 — 205  ;  and  vessels  under  30  tons ;  for  Eules, 
&c.,  see  Pari.  Paper,  No.  164,  Sess.  1889. 

Dublin :  Pilotage  is  compulsory  for  all  vessels  inwards  and 

(g)  The  DeBrus,  Ir.  Rep.  (Ad.)  1  0.  P.  D.  18th  Nov.  1879 ;  see  Pari. 

Eq.  72 ;  The  Arbutut,  2  Mar.  Law  Paper,  No.  164,  Seas.  1889. 

Cas.  O.  S.  136.  (i)  Jones  v.   Bennett,   63  L.   T. 

(A)  mil  v.  Cardiff  Pilotage  Board,  N.  S.  705. 
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outwards  of  the  port  of  Dublin  or  the  harbour  of  Kingstown, 
except  coasters  under  50  tons,  yessels  in  ballast  and  coasters 
laden  with  fish  in  bulk  or  potatoes ;  32  &  33  Yict.  c.  100 
(Local)y  ss.  20  seq,;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Bess.  1889.  See  also  The  Meteor  {j\  and  Dublin  Port  and 
Docks  Board  v.  Shannon  (k),  decisions  under  the  above  Act. 

Dundalk:  Pilotage  is  compulsory  for  all  vessels,  in  and  out, 
except  yessels  under  30  tons,  and  vessels  coming  in  from  stress 
of  weather;  18  &  19  Vict.  c.  189  (Local),  ss.  91  seq.;  for 
Eegulations,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Mgin :  See  Lossiemouth, 

Exeter,  Falmouth,  Fleetwood,  and  Fowey :  See  London 
Trinity  House. 

Fraserburgh :  Pilotage  is  compulsory  for  all  yessels  of  30 
tons  or  upwards,  in  or  out,  except  harbour  tugs ;  41  Yict. 
c.  51  (Local),  ss.  116,  117;  for  Eegulations,  &c.,  see  ParL 
Paper,  No.  154,  Sess.  1889. 

Gainsborough :  See  Kingston-upon-Hull. 

Oalway:  Pilotage  is  compulsory  inwards  and  outwards  from 
the  roadstead  to  the  docks  for  all  vessels  of  and  over  50  tons, 
and  yessels  coming  in  from  stress  of  weather  or  contrary 
winds;  16  &  17  Yict.  c.  207  (Local),  ss.  62  seq.;  and  see  23 
&  24  Yict.  c.  202  (Local). 

Glasgow :  Pilotage  is  regulated  in  the  Clyde  by  21  &  22 
Yict.  c.  149  (Local),  ss.  134  seq.  It  is  compulsory  for  yessels 
over  60  tons  navigating  the  Clyde  between  Hutchinsontown 
Bridge  and  a  straight  line  drawn  from  the  east  end  of  Newark 
Castle  to  Cardross  Bum,  except  vessels  under  100  tons  in  tow 
of  a  tug  whose  master  has  a  pilotage  certificate ;  see  Order  in 
Council  of  12th  September,  1863.  The  bye-laws  are  in  Pari. 
Paper,  No.  154,  Sess.  1889  (/). 

Ooole:  See  Kingston-upon^Hull, 

Greenock:  29  &  30  Yict.  c.  156  (Local);  and  see  Glasgow. 

Grimsby:  See  Kingston-upon-HuU,  and  12  &  13  Yict  c.  81 
(Local). 

Hartlepool:  Pilotage  appears  to  be  no  longer  compulsory 

(j)  It.  Rep.  9  Eq.  667.  (/)  See  also  The  Eden,  2  W.  Rob. 

(k)  It.  Rep.  7  C.  L.  116.  442  ;  Clyde  Navigation  Company  v. 

Barclay^  1  App.  Cas.  790. 
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for  any  sliips.  See  Neiccastle-upon-Tyne;  see  also  28  &  29 
Vict.  c.  58 ;  Orders  in  Council  of  27th  June,  1876,  and  7th 
February,  1888 ;  for  bye-laws,  see  Pari.  Paper,  No.  154,  Bess. 
1889. 

Harwich  and  Holyhead:  See  London  Trinity  House.  The 
Harwich  district  includes  the  river  Stour  to  Mistley. 

Hull  and  Humber :  See  Kinyston^upon-HulL 

Ipswich  {m):  15  Vict.  c.  116  (Local):  See  London  Trinity 
House,  The  Ipswich  district  includes  the  river  Orwell  down 
to  Harwich. 

Irvine :  See  infra,  p.  277. 

Isle  of  Wight :  See  London  Trinity  House, 

King^s  Lynn:  Pilotage  is  compulsory  in  and  out  for  all 
yessels,  except  vessels  under  30  tons;  13  Geo.  III.  c.  30 
(Local) ;  4  &  5  Vict.  c.  47  (Local);  and  except  vessels  arriving 
within  the  Marsh  Out  banks  without  falling  in  with  a  pUot ; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889;  and  Orders 
in  Council  of  1st  March,  1864;  14th  April,  1869;  21st 
February,  1874;  26th  March,  1878;  18th  March,  1880;  25th 
July,  1882;  25th  January,  1887. 

Kingston-upon-Hullj  Trinity  House  of:  The  Trinity  House 
of  Hull  was  incorporated  by  charters  of  23rd  Elizabeth  and 
13th  Charles  II.  (n).  Its  jurisdiction  (o)  includes  the  river 
Humber,  Hull,  Gk>ole,  Selby,  Grimsby,  Gainsborough,  Spald- 
ing, and  Wisbeach.  It  is  now  regulated  by  2  &  3  Will.  IV. 
c.  105  (Local);  and  12  &  13  Vict.  c.  81  (Local) ;  see  also  17 
&  18  Vict.  c.  104,  s.  387  ;  6  Geo.  IV.  c.  125,  s.  89.  Under  the 
Act  of  Will.  TV.,  pilotage,  outwards  and  inwards,  is  compulsory 
for  all  vessels  except  British  coasters,  British  vessels  drawing 
less  than  6  feet  of  water,  vessels  putting  in  for  shelter  or 
provisions,  and  vessels  under  150  tons  drawing  10  feet  or 
less  than  10  feet  of  water,  and  navigating  between  Goole  and 
Hull  Eoads ;  see  bye-law  approved  by  Order  in  Council  of 
20th  November,  1873 ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 

(m)  Hadgraft  v.  Mewiihy  L.  B.  (0)  For  the  limits  of  the  juriadio- 

10  Q.  B.  350.  tion,  see  I%e  Killameyy  ubi  aupra  ; 

(n)  See  The  Killameyy  Lush.  427,  Beilby  v.  Rapety  3  B.  &  Ad.  284 ; 
436.  I>ock  Company  of  Hull  v.  Broume,  2 

B.  &  Ad.  43. 
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Sess.  1889;  and  Orders  in  Council  of  3l8t  July,  1858,  11th 
January,  1859,  12th  September,  1863,  lOth  May,  1872,  26th 
June,  1857,  20th  November,  1873,  26th  October,  1876, 
29th  January,  1889,  and  21st  October,  1890. 

It  has  been  held  that  under  the  Local  Act  (ss.  22,  89)  pilot- 
age is  not  compulsory  for  a  vessel  being  towed  from  one  part 
of  the  port  of  HuU  to  another  (  p).  But  it  is  compulsory  for 
an  inward-bound  vessel  whilst  passing  through  one  dock  to 
her  berth  in  another  dock ;  and  not  the  less  so  because  she 
has  brought  up  in  the  river  before  reaching  her  berth ;  and 
though  one  pilot  brings  her  in  from  the  sea,  and  another 
berths  her  (q). 

In  The  Killamey  (r)  it  was  held  that  pilotage  is  compulsory 
for  a  Goole  vessel  inward  bound  to  Goole.  The  compulsion 
.  is  by  virtue  of  17  &  18  Vict.  c.  104,  s.  353,  which  continues 
6  Geo.  IV.  c.  125,  by  which  (s.  58)  pilotage  is  compulsory  in 
licensed  waters,  except  (s.  59)  (amongst  other  exceptions) 
where  a  ship  is  in  her  home  port,  being  a  port  for  which  no 
** particular  provision"  as  to  pilotage  had  there  been  made 
by  Act  or  charter.  The  exception  of  sect.  59  does  not  indude 
Hull,  for  which  provision  was  made  by  52  Gteo.  III.  c.  39. 

Pilotage  certificates  are  granted  to  the  masters  and  mates 
of  foreign  ships  by  the  Trinity  House  of  Hull. 

By  the  original  charters  the  Hull  Trinity  House  was  enabled 
to  grant  licences  to  pilot  vessels  outward  bound  only.  It  was 
doubted  by  Dr.  Lushington,  in  The  Killamey,  whether  the 
charters  empowered  the  Hull  Trinity  House  to  make  pilotage 
compulsory  under  penalty;  but  by  62  Geo.  III.  c.  39,  s.  21, 
provision  was  made  for  granting  licences  for  piloting  vessels 
bound  inwards. 

Kirkcaldy:  Pilotege  is  compulsory  for  vessels  inward  bound 
under  12  &  13  Vict.  c.  30  (Local),  s.  31 ;  39  &  40  Vict.  c.  179 
(Local);  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

(p)  The  Maria,  L.  R.  1  A.  &  E.  however,  doubtful  whether  6  Greo. 

358.  4,  c.  125,  88.  58,  59,  apply  to  Hull 

(q)  The  Rigborgs  Minde,  8  P.  D.  pilotage;  eeempra,  p.  259,  note  (y). 

132.  As  to  52  Geo.  3,  c.  39,  8.  34,  apply 

(r)  Lush.  427 ;  followed  in  The  ing  to  Hull  pilotage,  see  Usher  t. 

Maria,  ubi    supra;    The    Rigborge  Zyon,  2  Price,  118. 
Minde^   8  P.  D.    132.     It  seems, 
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Lancaster :  Filotage  is  compulsoiy  in  and  out,  47  Geo.  m. 
(Sess.  2)  c.  37  (Local) ;  for  bye-laws,  see  Pari.  Paper,  No.  154 
(Sess.  1889). 

Limerick  :  See  tn/ra,  p.  277. 

Littlehampton :  See  Arundel. 

Liverpool:  Pilotage  is  compulsory  inwards  and  outwards, 
except  for  coasting  yessels  in  ballast,  coasting  vessels  under 
100  tons,  and,  perhaps,  coasting  steamships  outward  bound(«) ; 
21  &  22  Vict.  c.  92  (Local) ;  for  bye-laws,  see  Pari.  Paper, 
No.  154  (Sess.  1889),  and  Orders  in  Council  of  9th  May,  1866, 
30th  January,  1854,  and  26th  January,  1881  (^).  The  effect 
of  the  Act  appears  to  be  that  vessels  under  100  tons,  not 
being  coasters,  are  not  exempt;  see  sects.  130 — 141. 

Llanelly :  Pilotage  is  compulsory  for  all  vessels  with  cargo, 
and  for  all  vessels  above  forty  tons  register  in  ballast,  bound 
over  the  Bar  of  Burry  inwards ;  and  for  all  vessels  of  thirty 
tons  register  with  cargo,  or  of  fifty  tons  register  in  ballast 
outward  bound.  See  The  Ruby  (u) ;  see  also  53  Geo.  HI. 
c.  183  (Local)  ;  6  &  7  Vict.  c.  88  (Local) ;  21  &  22  Vict.  c.  72 
(Local) ;  27  &  28  Vict.  c.  203  (Local) ;  and  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889. 

London:  The  principal  pilotage  authority  in  the  United 
Ejngdom  is  the  Trinity  House  of  Deptford  Strond  (x).  Its 
jurisdiction  includes  three  districts,  or  classes  of  districts  (y). 
They  are,  (1)  The  London  District,  extending  from  Orfordness, 
on  the  north,  to  Dungenness,  on  the  south,  and  comprising 
the  Thames  and  Medway  up  to  London  and  Eochester 
Bridges;  (2)  The  English  Channel  District,  extending  from 
Dungenness  to  the  Isle  of  Wight  (z) ;  (3)  The  Trinity  Outport 

(<)  This   exemption  is  not  ex-  hotham^  4  M.  &  S.  77;  Attorney^ 

presslj  repealed  by  the  local  Act,  General  y.  Case,  3  Price,  302 ;  Hod' 

and  seems  to  be  still  in  force  nnder  riguez  y.  Melhuish,  10  Ex.  1 10 ;  The 

17  &  18  Viot.  c.  104,  s.  353.  Northampton,  1  Sp.  E.  &  A.  152; 

(0  For  decisions  under  the  liver-  The  Agrieola,  2  W.  Rob.  10. 

pool  Act,  see  The  Fnneeton,  3  P.  («)  15  P.  D.  139,  164. 

D.  90 ;  The  City  of  Cambridge,  L.  R.  (x)  Hereinafter  called  the  Lon- 

4  A.  &  E.  161 ;  on  app.  ib,  5  P.  G.  don  Trinity  House. 

461;  The  Ocean  »^aw,  L.  R.  3  P.  0.  (y)  See  17   &   18  Viot.  o.   104, 

206;  The  Annapolis  audi  Th€  Johanna  s.  370. 

Stolly  Lush.  296 ;  The  Caehapool,  7  {z)  As  to  this  district,  see  also 

P.  I).  217 ;  and  under  the  former  Isle  of  Wight,  Newhaven,  Shore- 

liverpool  Act,  Carruthers  y.  8id4*  ham. 
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Districts,  comprising  any  pilotage  district  for  the  appointment 
of  pilots  within  which  no  particular  provision  is  made  by  any 
Act  of  Parliament  or  charter  (a). 

At  Bridgwater,  Ipswich  {b),  and  Neath,  the  London  Trinity 
House  is  the  pilotage  authority,  and  compulsory  pilotage  is 
established  by  special  Acts  (c).  Between  Orf ordness  and  the 
Nore  the  jurisdiction  of  the  London  Trinity  House  is  exdu- 
sive.  The  Leith  Trinity  House,  notwithstanding  the  teims  of 
its  charter,  and  of  1  Geo.  IV.  c.  37,  has  no  authority  to  grant 
pilotage  licences  for  that  district  (d). 

The  bye-laws  of  the  London  Trinity  House  are  set  out  in 
Pari.  Paper,  No.  154,  Sess.  1889. 

The  names  of  the  Trinity  Outport  Districts  are :  Aberdovey, 
Beaumaris,  Bridgwater  (e),  Bridport,  Caernarvon,  Carlisle, 
Colchester,  Dartmouth  (/),  Exeter  (y),  Falmouth  (A),  Meet- 
wood  and  Barrow,  Fowey,  Harwich,  Holyhead,  Ipswich  (t ), 
Isle  of  Wight,  Lowestoft,  Maldon,  Milford,  Neath  {k),  New- 
haven,  Padstow,  Penzance,  Pljrmouth,  Poole,  Portmadoo, 
Eoohester,  Bye,  St.  Ives  (Hayle),  Scilly,  Shoreham,  South- 
ampton, Teignmouth,  Wells,  Weymouth  (/),  Woodbridge  and 
Yarmouth  (m).  Their  limits  are  defined  in  Pari.  Paper, 
No.  154,  Sess.  1889  (n).  It  will  be  found  that  the  districts 
extend,  in  many  cases,  far  beyond  the  limits  of  the  ports  from 
which  they  are  named.  For  example,  the  Falmouth  and 
Fowey  districts  together  include  the  whole  of  the  coast  and 
seas  from  Looe  to  the  Lizard ;  and  the  Yarmouth  district  in- 
cludes all  harbours  and  roadsteads  from  Yarmouth  to  Orford- 
ness,  thence  across  the  Kentish  £[nock  (t.^.,  on  a  line  running 

(a)  See  Hadgraft  ▼.  Eewithy  L.  R.  Nov.  1857. 

10  Q.  B.  350.  (h)  See  The  Juno,  1  P.  D.  135. 

{b)  Hadgraft  v.  Kewith,  iupra.  (i)  16  Vict.  c.  116  (Local),  mider 

[e)  These  Acts  are  specified  in  'whidi  coasters  under  50  tons  are 

connection  with  the  places  to  which  exempt ;  and  meSadgraft  y.ffewithy 

they  relate.  L.  R.  10  Q.  B.  350. 

{d)  Hosaack  v.  Gray,  12  L.  T.  N.  ik)  6  &  7  Vict.  c.  71  (Local). 

S.  701.  (0  See  Ord.  in  Council  of  6th 

(0)  See  Ord.  in  Council  of  17th  June,  1859. 

May,    1867 ;    8  &   9  Vict.   c.   89  (m)  See  The  Earl  of  Auckland^ 

(Local).  Lush.  387. 

(/)  See  Ord.  in  Council  of  12th  (»)  See  also  Maude  &  Pollock  on 

Aug.  1859.  Shipping,  4th  ed.  App.  pp.  110— 

ig)  See  Ord.  in  Council  of  4th  125. 
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outside  or  to  the  eastward  of  the  Knock)  to  the  Downs. 
Some  of  the  districts  are  non-exdusive  and  overlap;  the 
English  Channel  district,  for  example,  appears  to  include  the 
Newhaven  and  Shoreham  districts. 

The  production  of  evidence  that  the  Trinity  House  was 
accustomed  to  license  pilots  for  the  district  at  and  previous  to 
the  passing  of  17  &  18  Vict.  c.  104,  is  sufficient  proof  that  the 
district  is  an  outport  district  within  sect.  370  of  the  same 
Act(o). 

Orders  in  Council  approving  bye-laws  of  the  London  Trinity 
House,  by  which  various  classes  of  ships  are  exempted  from 
compulsory  pilotage,  and  providing  for  the  granting  of  pilotage 
certificates  to  masters  and  mates,  are  of  the  following  dates : 
13th  December,  1843;  drd  September,  1844;  Sth  August, 
1845;  18th  February,  lS54{p);  two  of  1st  May,  1855;  2l8t 
November,  1855  ;  two  of  the  16th  July,  1857  (q) ;  25th  July, 
1861 ;  2l8t  December,  1871  (r) ;  two  of  5th  February,  1873  ; 
20th  November,  1873 ;  two  of  6th  September,  1880 ;  and  17th 
May,  1882.  An  attempt  is  made  below  to  summarize  the 
effect  of  these  exemptions. 

In  the  London  District  and  Outport  Districts  pilotage  is 
expressly  made  compulsory  by  17  &  18  Vict.  c.  104,  s.  376. 
In  the  English  Channel  District  (except  such  parts  of  it  as  are 
within  the  Newhaven,  Shoreham,  and  Isle  of  Wight  districts) 
pilotage  is  free.  There  are,  however,  large  classes  of  ships 
for  which  pilotage  is  free  in  the  compulsory  districts.  Besides 
the  ships  free  under  the  general  exemptions  created  by  the 
Merchant  Shipping  Act,  1854,  mentioned  above,  the  following 
are  exempt  in  the  London  district  («) : — ^British  ships  on  their 

(o)  The  Junoj  1  P.  D.  136.     At  (r)  In   the   case   of   a   line   of 

Falmouth  the  limits  of  the  district  steamers  running  from  London  to 

have  been  extended  so  as  to  indude  Japan,  back  to  London,  thence  to 

the  anchorage  outside.  It  has  been  European  ports  north  of  Boulogne, 


doubted  whether  compulsory  pilot-  and  so  back  to  London,  it  was  held 

age  can  be  so  extendea :  see  n.  (e),  that  pilotage  is  free  for  the  voyage 

tupra^  p.  264.  with  a  crew  of  runners  from  Lon- 

(p)  Made  under  16  &  17  Vict.  don  to  Holland:  Courtney  y.  Coley 

c.  129,  8.  21.  19  Q.  B.  D.  447. 

(q)  These  Orders  in  Council  will  {»)  All  these  exemptions  must  be 

be    found    set   out   in   Maude  &  taken  to  be  subject  to  17  &  18  Vict. 

Pollock  on  Shipping,  4th  ed.  App.  c.  104,  s.  354,  which  imposes  com- 

pp.  60  teq,  pulsory  pilotage  on  ships  carrying 
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inward  or  outward  voyage  from  or  to  the  Cattegat  or  White 
Sea,  or  any  place  in  or  between  them,  whether  using  the  north 
or  south  channels  of  the  Thames ;  British  ships  being  constant 
traders  to  or  from  ports  between  Boulogne  (indusive)  and  the 
Baltic;  British  ships  passing  on  their  voyage  through  any 
pilotage  district,  and  not  anchoring  therein;  ships  sailing 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  up  or  down  the 
Thames  or  Medway  or  into  or  out  of  any  place  within  the 
jurisdiction  of  the  Cinque  Ports,  and  owned  whoUy  or  in  part 
by  master  or  mate  residing  in  Dover,  Deal,  or  the  Isle  of 
Thanet.  All  these  are  exempt  under  17  &  18  Vict.  c.  104, 
B.  353  (which  continues  6  Geo.  IV.  c.  125,  ss.  59,  62),  and  an 
Order  in  Council  of  the  18th  of  February,  1854(0- 

The  following  ships,  whether  British  or  foreign,  are  exempt 
in  the  Ijondon  and  Outport  Districts :  (A)  coasters,  ships  of 
and  under  60  tons,  stone  ships  from  the  Channel  Islands, 
ships  navigating  within  their  home  ports  (m)  ;  (B)  ships  in 
ballast,  on  a  voyage  between  places  in  the  United  King- 
dom (^x)  ;  (C)  ships  trading  between  Great  Britain,  the 
Channel  Islands  or  the  Isle  of  Man,  and  any  place  in  Europe 
north  of  Boulogne,  or  between  Brest  (inclusive)  and  Bou- 
logne (y) ;  (D)  ships  passing  through  the  limits  of  any  pilot- 


paasengers  between  places  in  the 
United  Kingdom,  or  adjacent  is- 
lands; see  7%e  Temora^  Lush.  17. 

(0  See  Reg,  v.  Stanton,  8  E.  &  B. 
446  ;  The  Earl  of  Auckland,  Lush. 
164,  387 ;  The  Motelle,  2  Asp.  M.  L. 
C.  686  ;  The  Wetley,  Lush.  268 ; 
The  Hanna,  L.  R.  1  A.  &  E.  283. 
The  last  case,  followed  in  The  Vetta, 
7  P.  D.  240,  establishes  the  distinc- 
tion, indicated  in  the  text,  between 
British  and  foreign  ships.  As 
to  the  existence  of  this  distinc- 
tion, notwithstanding  24  &  25 
Vict.  c.  47,  see  infra.  See  per 
Sir  R.  Phillimore,  The  Vesta,  ubi 
ntpra,  as  to  the  clumsy  language 
of  the  Order  in  Council  of  18th 
February,  1854.  As  to  the  last 
dass  of  ships  mentioned  in  the 
text,  see  Williams  v.  Newton,  14 
M.  &  W.  747 ;  Feake  v.  Scrutch, 
7  Q.  B.  603.    The  Act  10  &  17 


Vict.  c.  129,  does  not  appear  to 
have  repealed  6  Geo.  4,  c.  125, 
s.  62. 

(«)  As  to  (A),  see  17  &  18  Vict, 
c.  104,  s.  379.  As  to  coasters,  see 
The  Lloyds  or  The  Sea  Queen,  Br.  & 
Lush.  369 ;  The  Agrieola,  2  W.  Rob. 
10 ;  as  to  ships  within  their  home- 
port,  where  the  port  is  London,  and 
as  to  the  limits  of  the  port  of  Lon- 
don, The  Stettin,  Br.  &  Lush.  199, 
and  General  Steam  Navigation  Co.  v. 
British  and  Colonial  Steam  Naviga- 
tion  Co.,  L.  R.  3  Ex.  330 ;  ibid.  4 
Ex.  238,  are  in  conflict  with  The 
Hankow,  4  P.  D.  197.  It  is  sub- 
mitted that  the  decisions  in  the 
earlier  of  these  cases  are  correct. 
See  also  Th€  Killamey,  Lush.  427. 

{x)  As  to  the  class  (B),  see  Orders 
in  Council  of  2l8t  Nor.  1855,  and 
2oth  July,  1861. 

(y)  As  to  (C),  The  Wesley,  Lush. 
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age  district;  not  being  bound  to  any  place  in  such  district  or 
anchoring  therein  (z).  Notwithstanding  the  words  of  17  &  18 
Vict.  0.  104,  s.  379,  purporting  to  exempt  some  of  these  ships 
"  when  not  carrying  passengers/'  these  words  do  not  restrict 
the  extent  of  the  exemption  (a),  and  the  ship  is  exempt  although 
she  has  passengers  on  board. 

The  exemptions  created  by  the  general  Acts  (supra,  p.  259) 
apply  in  the  London  Trinity  House  districts  as  elsewhere ; 
similarly,  vessels  in  the  London  Trinity  House  districts  are 
subject  to  the  general  obligation  to  take  a  pilot  when  carrying 
passengers  between  places  in  the  United  Kingdom  {supra, 
p.  259). 

The  London  Trinity  House  grants  licences  to  masters  and 
mates  of  certain  passenger  ships,  both  British  and  foreign,  to 
pilot  different  ships  belonging  to  the  same  owner  (^).  A 
yessel  of  which  the  master  or  mate  has  such  a  certificate  is, 
therefore,  exempt  from  compulsory  pilotage. 

Licences  for  oversea  pilotage  (t.^.,  beyond  the  limits  of  its 
jurisdiction)  are  granted  by  the  London  (c),  and  also  by  the 
Hull,  Trinity  Houses.  Pilotage  with  such  licences  is  volun- 
tary ((^). 

The  power  given  to  the  London  Trinity  House  by^6  Geo.  IV. 
c.  125,  s.  51,  to  make  regulations  as  to  the  pilotage  of 
foreign  vessels  bringing  provisions,  does  not  appear  to  have 
been  exercised. 

Londonderry :  Pilotage  is  compulsory  on  all  vessels,  inwards 

268 ;  Ths  Lion,  L.  B.  2  P.  G.  625  ;  emption  of  sect.  379,  that  pilotage 

The  Manna,  L.  B.  I  A.  &  E.  283 ;  was  not  oompulsory  for  her,  and 

17  &  18  Vict.  c.  104,  B.  379  ;  Order  that  her  owners  were  liable :  The 

in    CkJuncU    of    2l8t   Deo.    1871.  Sutherland,  12  P.  D.  164. 

See  Courtney  y.  Cole,  19  Q.  B.  D.  (z)  Asto  (D),8eeOTderinOonncil 

447,  supra,  p.  271.     The  words  in  of  18th  Feb.   1864,  and  17  &  18 

sect.  379  are  "  trading  to."    They  Vict.  c.  104,  s.  379. 

do  not  confine  the  exemption  to  (a)  Beff,   y.  Stanton,  ubi  supra; 

ships  bound  to  or  from  one  of  the  The  Earl  of  Auckland,  ubi  supra, 

London    Trinity   House   pilotage  {h)  Order   in    Council    of    16th 

districts.   Thus,  a  steamship  bound  July,  1867. 

from  Lirerpool  to  Hamburg  was  in  {e)  See  Order  in  Council  of  20th 

collision  ofif  Bungeness.    She  took  No7.  1873. 

a  pilot  when  going  up  the  London  {d)  But  quare,  if  such  a  pilot 

river  for  repairs,  and  got  into  coUi-  were  to  supersede  an   unlicensed 

aion  again  in  the  Thames.    It  was  pilot  under  61  &  62  Vict.  c.  68, 


held  that  she  came  within  the  ex-      6.  6. 
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and  outwards,  except  vessels  of  and  under  60  tons  in  ballast ; 
48  Geo.  m.  c.  136  (Local),  s.  23  ;  17  &  18  Vict.  c.  177 
(Local),  ss.  68  seq. ;  for  bye-laws,  see  Pari.  Paper,  No.  164, 
Bess.  1889. 

Lossiemouth  :  Pilotage  is  compulsory  inwards  and  outwards 
for  all  vessels  over  40  tons ;  19  &  20  Vict.  c.  67  (Local), 
s.  57  ;  31  &  32  Vict.  c.  47  (Local) ;  for  regulations,  see  Pari. 
Paper,  No.  154,  Sess.  1889. 

Lowestoft^   MaldoHy  Mil/ord,   Neath^   Newhaven,  Padsiockj 
and  Penzance,     See  London  Trinity  House, 
Macduff:  See  infra,  p.  277. 
Middleshorough :  See  infra,  Netocastle, 
New  Ross :  See  infra,  p.  277. 

Newcastle-upon-Tyne,  Tyne,  and  Tees:  The  jurisdiction  of 
the  Trinity  House  of  Newcastle-upon-Tyne  («)  includes  Blyth, 
Seaham,  North  Sunderland,  Holy  Island,  Whitby,  Wark- 
worth  Amble,  and  Alnmouth.  It  formerly  included  the  river 
Tyne  and  the  river  Tees,  and  the  ports  of  Hartlepool  and 
Sunderland;  but  now  by  28  &  29  Vict.  c.  44  (the  Tyne  Pilotage 
Order  Confirmation  Act),  amended  by  30  &  31  Vict.  c.  78, 
pilotage  jurisdiction  over  the  whole  of  the  river  Tyne,  and 
seawards  over  a  radius  of  seven  miles  (including  the  ports  of 
Tynemouth,  Newcastle,  and  Shields),  has  been  transferred  to 
the  Tyne  Pilotage  Commissioners.  Within  that  jurisdiction 
pilotage  is  not  compulsory  (^/^.  By  similar  Acts  (27  &  28 
Vict.  c.  58 ;  28  &  29  Vict.  c.  59,  and  45  Vict.  c.  1  (Local)), 
pilotage  jurisdiction  over  the  ports  of  Hartlepool  and  Sunder- 
land, and  over  the  whole  of  the  Tees,  including  the  ports  of 
Stockton  and  Middleshorough,  was  transferred  from  the 
Trinity  House  of  Newcastle-upon-Tyne  to  the  Hartlepool 
Pilotage  Commissioners,  the  Sunderland  Pilotage  Commis- 
sioners, and  the  Tees  Pilotage  Commissioners,  and  pilotage  is 
not,  it  would  seem,  compulsory  within  those  jurisdictions  (y). 
Under  41  Geo.  III.  c.  86  (Local),  pilotage  is  compulsory  on 

(e)  17  &  18  Vict.  8.  378.  schedule  to  the  Sunderland  Act, 

(/)  See  Beet.  16  of  the  Schedule  and  sect.  15  of  the  schedule  to  the 

to  &QAx^yKu&  The  JohannSverdrup^  Tees  Act,  are  nearly  identical  in 

11  P.  D.  49 ;  12  P.  D.  43.  terms  with  sect  16  of  the  schedule 

{g)  Sect.  16  of  the  schedule  to  to  the  Tyne  Act,  adjudicated  upon 

tho  Hartlepool  Act,  sect.  14  of  the  in  The  Joham  Sverdrup,  ubi  supra. 
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foreign  sliip8(A)  within  the  jnnBdiction  of  the  Trinity  House 
of  Newcastle-upon-Tyne,  except,  it  seems,  foreign  coasters, 
as  to  which  see  39  &  40  Vict.  c.  36,  s.  141.  The  existing 
bye-laws  have  been  made  by  the  following  Orders  in  Council: 
For  Newcastle-upon-Tyne,  14th  February,  1883;  for  the 
Tyne,  17th  June,  1887;  for  Hartlepool,  27th  June,  1876, 
and  7th  February,  1888;  for  Sunderland,  29th  June,  1882, 
and  8th  March,  1886  ;  and  for  the  Tees,  16th  December,  1882. 
See  Pari.  Paper,  No.  154,  Sess.  1889. 

Newry :  See  infra,  p.  277. 

Peterhead:  Pilotage  is  compulsory  under  36  &  37  Vict. 
c.  157  (Local),  ss.  77  eeq,,  for  all  vessels  of  30  tons  and  upwards 
bound  in  and  out,  except  steam-tugs  for  the  use  of  vessels 
frequenting  the  harbour.  See  Order  in  Council  of  Ist  April, 
1881 ;  39  &  40  Vict.  c.  174  (Local) ;  and  for  bye-laws.  Pari. 
Paper,  No.  154,  Sess.  1889. 

Plymouth  and  Poole :  See  London  Trinity  House. 

Port  Talbot  (formerly  Aheravon) :  Pilotage  is  compulsory 
under  4  Will.  IV.  c.  43  (Local),  s.  73,  on  all  vessels  inwards 
and  outwards  (»). 

Portmadoc,  Eye,  Scilly^  and  Shoreham.  See  London  Trinity 
House, 

Pulteney :  Pilotage  is  compulsory  for  vessels  over  40  tons 
in  and  out;  20  &  21  Vict.  c.  93  (Local),  ss.  52,  54.  See  also 
Wick. 

St.  Ives  (Hayle).     See  London  Trinity  House. 

Sligo:  Pilotage  is  compulsory  for  inward-boimd  ships  of  20 
tons  and  upwards,  except  vessels  reaching  Oyster  Island  with- 
out being  boarded ;  40  Vict.  c.  35  (Local) ;  for  regulations, 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Spalding.     See  Kingston-upon-HuU. 

Southampton.     See  London  Trinity  House. 

Southwold :  Pilotage  is  compulsory,  inwards  and  outwards, 
for  vessels  of  40  tons  and  upwards ;  11  Geo.  IV.  c.  48  (Local) ; 
for  bye-laws,  see  Pari.  Paper,  No.  204  of  1874. 

(A)  The  Maria,  1  W.  Kob.  95  ;  the  obligation  to  take  a  pilot.    See 

TVrttf  Improvement  Commiteionert  v.  The  Veeta,  7  P.  D.  240. 
General  Steam  Navigation  Co.,  L.  B.  (t)  From  the  Board  of  Trade  re- 

2  Q.  B.  66.    24  &  26  Vict.  c.  47,  turns  it  does  not  appear  that  any 

does  not  retieve  foreig^i  shipB  from  pilots  are  lioenaed  under  this  Act. 

t2 
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Sunderland,  North.  Bee  Newcastle-upon-Tyne ;  28  &  29 
Vict.  c.  59;  Orders  in  Council,  29th  June,  1882,  and  8tli 
March,  1886. 

Swansea :  Pilotage  is  compulsory  for  yessels  inward  bound, 
except  yessels  under  100  tons  in  ballast ;  17  &  18  Yict.  c.  126 
(Local);  Orders  in  Council  of  22nd  February,  1860;  4th 
February,  1861  ;  7th  January,  1864;  and  22nd  May,  1883; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889.  The  effect 
of  the  general  and  local  Acts  and  of  the  bye-laws  is  by  no 
means  clear. 

Tees  {River)  :  See  Newcastle-upon-Tyne. 

Teiynmouthf  Thames :  See  London  Trinity  House. 

Tralee :  See  infra,  p.  277. 

Tyne :  See  Newcastle-upon-Tyne. 

Water/ord:  Pilotage  is  compulsory  in  and  out;  9  &  10 
Vict.  c.  292  (Local);  37  &  38  Vict.  c.  116,  ss.  12  seq.;  except 
for  yessels  drawing  less  than  6  feet ;  for  bye-laws,  see  Pari. 
Paper,  No.  164,  Sess.  1889;  Order  in  Council,  January  12th, 
1891  {k). 

WeUs:  See  London  Trinity  House. 

Westport :  Pilotage  is  compulsory  for  all  yessels,  in  or  out, 
except  within  the  limits  of  the  out  pilot  grounds,  or  when  the 
master  is  licensed;  16  &  17  Vict.  c.  185  (Local),  ss.  13  seq.; 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Wexford:  Pilotage  is  compulsory  for  all  yessels,  in  or  out, 
with  cargo  or  passengers ;  37  &  38  Vict.  c.  40  (Local),  ss.  73 
seq. ;  see  also  25  &  26  Vict.  c.  122  (Local),  and  bye-laws 
approyed  by  Order  in  Council,  26th  October,  1875;  Pari.  Paper, 
No.  154,  Sess.  1889. 

Weymouth  ;  See  London  Trinity  House, 

Wick:  Pilotage  is  compulsory  for  yessels  oyer  20  tons, 
entering  and  leaying  the  harbour,  except  frequent  traders 
whose  masters  or  mates  haye  pilotage  certificates  (/) ;  25  &  26 
Vict.  c.  180  (Local),  ss.  10,  22,  23,  24;  see  also  20  &  21  Vict. 
c.  93 ;  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Wickhw :  Pilotage  is  compulsory  in  and  out,  except  for 

{k)  As   to  Waterfoid,    see   The  (I)  This  seems  to  be  the  effect  of 

Vietoria,  Ir.  Rep.  A.  1  £q.  336.  the  local  Acts ;  but  their  language 

is  not  cleftr. 
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steamBhips  in  certaiii  cases ;  5  &  6  Yict.  c.  Ill  (Local),  ss.  134 
seq, :  and  see  14  &  15  Vict.  c.  121  (Local). 

WMeach :  See  KingBton-upon-Hull ;  and  see  50  Geo.  HI. 
0.  206  (Local). 

Woodbridffe,  Yarmouth  (m).     See  London  Trinity  House. 

At  Aberbrothwtck,  or  Abroath,  Irvine,  Limerick,  Macduff,  Plaoes  at 
New  Boss,  Newry,  and  Tralee,  it  is  not  clear  whether  com-  ^^g  are*^^ 
pnlsory  pilotage  exists  or  not.    In  some  cases  bye-laws  pur-  existence 
porting  to  make  it  compulsory  have  been  made.    The  Acts  by  S^pilotoge 
which  the  pilotage  authorities  at  these  places  are  regulated  compiusory. 
are  as  follows : — 

Aberbrothwick,  or  Abroath:  2  &  3  Vict,  c.  16  (Local); 
27  &  28  Vict.  c.  33  (Local) ;  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  1889.  Irvine:  36  &  37  Vict.  c.  124  (Local); 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889.  Limerick : 
4  Geo.  IV.  c.  94  (Local) ;  10  &  11  Vict.  c.  198  (Local) ;  bye- 
laws,  Pari.  Paper,  No.  154,  Sess.  1889.  Macduff:  10  &  11 
Vict.  c.  127  (Local).  New  Ross :  24  &  25  Vict.  c.  140  (Local) ; 
37  &  38  Vict.  c.  116  (Local).  Newry:  10  Geo.  IV.  c.  126 
(Local) ;  Order  in  Council  of  16th  May,  1878.  See  Pari. 
Paper,  No.  154,  Sess.  1889.  Tralee:  9  Geo.  IV.  c.  118  (Local). 
See  Pari.  Paper,  No.  154,  Sess.  1889. 

Pilotage  authorities  exist  at  the  following  places,  but  at  all 
of  them  pilotage  is  free.  Information  concerning  those 
marked  with  an  asterisk,  and  bye-laws,  where  they  exist, 
will  be  found  in  Pari.  Paper,  No.  154,  Sess.  1889  (Pilotage 
Betum) : — 

Berwick*:  48  Geo.  m.  c.  104  (Local);  25  Vict.  c.  31 
(Local).  Borrowstownness* :  38  &  39  Vict.  c.  137  (Local); 
46  &  47  Vict.  c.  76  (Local) ;  Order  in  Council,  26th  June, 
1886.  Buckie  {Cluny) :  37  &  38  Vict.  c.  185  (Local). 
Bury  head*:  21  &  22  Vict.  c.  39  (Local);  Order  in  Council, 
17th  May,  1888.  Burntisland*  :  44  &  45  Vict.  c.  85  (Local). 
Cardiff*  {n),  including  Penarth:  24  &  25  Vict.  c.  236  (Local), 
repealing  19  &  20  Vict.  c.  1^2  (Local) :  qusere,  whether,  imder 
sect.  31  of  this  Act,  pilotage  is  compulsory  for  a  ship  **  boimd 

(m)  As  to  the  limits  of  the  Tar-  (n)  See   Orders   in   Council   of 

mouth  district,  see  mpra,  p^27X)« —  -October  21st,  1890,  as  to  the  Ports 

of  Cardiff  and  Barry. 
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foreign"  from  Penarth  with  passengers ;  43  &  44  Vict.  c.  24 
(Local) ;  Ordersin Council  of  20tli  October,  1874,  and  20tliApril, 
1 883.  Carlingford  Bar* :  27  &  28  Vict,  c  93 ;  Order  in  Councfl 
of  16th  May,  1878.  Charlestown :  22  &  23  Vict.  c.  96  (Local) ; 
Order  in  Council,  8th  February,  1890.  CoUraine* :  42  &  43 
Vict.  c.  175  (Local);  48  &  49  Vict.  c.  185  (Local) ;  Order  in 
Council,  25th  January,  1887.  Cork*{o):  1  Geo.  IV.  c.  52 
(Local).  Dingle*:  48  &  49  Vict.  c.  1 04  (Local) ;  Order  in  Council, 
26th  June,  1886.  Douglas  (Isle  of  Man) :  35  &  36  Vict.  c.  23. 
Dundee*  :  38  &  39  Vict.  c.  150  (Local).  Eyemouth  :  37  &  38 
Vict.  c.  185  (Local).  Gardemtown :  39  &  40  Vict.  c.  40  (Local). 
Gloucester*:  24  &  25  Vict.  c.  236  (Local).  Grangemouth: 
49  &  50  Vict.  c.  76  (Local) ;  Order  in  Council,  February  19th, 
1889.  Hastings:  25  &  26  Vict.  c.  51.  Inverness* :  46  &  47 
Vict.  c.  43  (Local) ;  Order  in  Council,  5th  July,  1889  (super- 
seding, it  seems,  the  regulations  set  out  in  the  latest  Pilotage 
Betums).  Leith  Harbour  and  Docks*:  28  Geo.  HL  c.  58 
(Local) ;  38  &  39  Vict.  c.  160  (Local) ;  Order  in  Council  of 
30th  June,  1 860.  Leith  Trinity  House*  {p):  1  Geo.  IV.  c.  37 ; 
5  Geo.  IV.  c.  39  (Local).  Leven  and  Methil* :  39  &  40  Vict, 
c.  173  (Local) ;  46  &  47  Vict.  c.  43  (Local) ;  52  &  53  Vict.  c.  90 
(Local),  88.  34,  38 ;  Order  in  Council,  8th  February,  1890 ; 
superseding,  it  seems,  that  of  25th  January,  1887.  Nairn* 
(No  bye-laws).  Newcastle-upon-Tyne*:  See  above,  p.  274. 
Newport  {Mon.)* :  24  &  25  Vict.  c.  236  (Local).  Penarth  : 
19  &  20  Vict.  c.  122  (Local) ;  see  above,  Cardiff.  Porthcawl* : 
18  Vict.  c.  50  (Local);  Pari.  Paper,  No.  154,  Sess.  1889; 
Orders  in  Council,  6th  May,  1857,  and  27th  November,  1878. 
Rosehearty*:  26  &  27  Vict.  c.  104.  Sandhaven* :  36  &  87 
Vict.  c.  63  (Local);  Order  in  Council,  20th  March,  1877. 
Stonehaven* :  6  Geo.  IV.  c.  54  (Local)  ;  45  &  46  Vict,  c  168 
(Local).  As  to  Hartlepool,  Sunderland,  and  Tees  river,  see 
above,  pp.  266,  274,  276. 

(o)  See    The  JEden,  2  W.  Bob.  Julj,  1797.    As  to  the  limit  of  its 

442.  juriBdiotioxi,  see  Houaek  y.  Gray,  6 

[p)  The  Leith  Trinity  House  was  Br.  &  S.  598. 
incorporated  bj  charter  of    27th 


Digitized  by 


Google 


FOREIGN  AND  COLONIAL  WATEfiS.  279 


Pilotage  in  Foreign  and  Colonial  Waters. 

Compulsoiy  pilotcige  exists  in  many  foreign  countries, 
including  the  United  States  of  America,  France,  Germany, 
Belgium,  Holland,  Spain,  Portugal,  Eussia,  and  the  Argen- 
tine Bepublic.  But,  except  in  Grermany  (see  Allgemeines 
Deutsche  Handelsgesetzbnch,  Art.  740),  the  doctrine  that 
the  shipowner  is  not  liable  for  the  fault  of  a  compulsory 
pilot  does  not  prevail  abroad:  see,  as  to  America,  The 
Chinay  7  Wall.  53,  and  observations  2  Stuart's  Vice  Ad. 
Eep.  (Canada)  231 ;  The  Merrimac,  14  Wall.  199 ;  Smith 
V.  The  Creoky  2  Wall,  (jun.)  485 ;  2  Parsons  on  Ship, 
(ed.  1869)  117 ;  Smith  v.  Ca/irfry,  1  How.  28  :  as  to  France, 
Caumont,  Abordage  Maritime,  §§  191 — 194 ;  Codes  Anno- 
tees,  Sirey  et  (jilbert.  Code  Commerc.  Art.  216,  §  9 ;  SibiUe, 
Abordage,  280 :  as  to  Spain,  Codigo  de  Commeroio,  Arts. 
676,  691,  693 :  as  to  Belgium,  see  The  Halky,  L.  E.  2 
P.  C.  193  :  and  generally  as  to  foreign  law  on  the  subject, 
see  Eeports  of  Pilotage  Committees  of  1870  and  1888. 

The  following  is  a  summary  of  pilotage  laws  in  force  in 
some  of  the  British  colonies  and  dependencies : — 

Australia,  South:  Pilotage  compulsory;  44  &  45  Yict. 
No.  237,  s.  282. 

Australia,  Western:  Pilotage  compulsory;  18  Vict.  No.  15, 
B.  7. 

Bermuda:  Pilotage  compulsory;  Law  No.  2  of  1843  con- 
tinued by  subsequent  laws. 

Bombay  :  See  Muhammad  Yusuf  v.  Peninsular  ^  Oriental 
Steam  Navigation  Co.,  6  Bombay  L.  E.  98. 

Canada :  36  Vict.  c.  54,  makes  the  payment  of  pilotage 
charges  compulsoiy ;  but  expressly  provides  that  no  ship  need 
be  placed  in  charge  of  a  pilot  (ss.  56,  69) ;  and  that  nothing 
in  ihe  Act  shall  be  deemed  to  exempt  owners  from  liability 
for  the  fault  of  a  compulsory  pilot  (s.  69)  :  See  The  Quebec, 
19  Low.  Canada  Jur.  197.  31  Vict.  c.  58,  and  27  &  28  Vict. 
c.  13,  8.  14,  are  {semble)  repealed  by  the  later  Canadian  law. 
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Jamaica:  Pilotage  oomptilsoiy ;  Law  35  of  1873;  Law  29 
of  1879 ;  Law  19  of  1881 ;  Law  36  of  1889. 

Mauritius :  Ordinance  No.  26  of  1881. 

New  South  Wales :  35  Vict.  No.  7. 
^    New  Zealand:  Pilotage  oompnlsoiy;  31  Vict.  No.  32;  33 
Vict.  No.  42. 

Newfoundland:  St.  John's;  pilotage  compulsory  for  inward- 
bound  ships,  except  coasters;  Ch.  100,  Consolidated  Statutes 
of  Newfoundland. 

Nova  Scotia :  Pilotage  compulsory;  Bevised  Statutes,  Third 
Series,  Ch.  79;  33  Vict.  c.  17. 

Prince  Edward's  Island :  Pilotage  compulsory  (with  excep* 
tions);  7  WiU.  4,  c.  19. 

Queensland:  Pilotage  compulsory;  46  Vict.  No.  12,  s.  113. 

South  Australia :  See  Australia,  South. 

Straits  Settlements :  Pilotage  compulsory ;  Ordinance  No.  8 
of  1869;  Pilotage  Ordinance,  1868. 

Tasmania :  Pilotage  compulsory ;  21  Vict.  No.  16,  ss.  73,  74. 

Victoria :  Pilotage  compulsory ;  28  Vict.  No.  255,  ss.  73, 
74. 

Western  Australia  :  See  Australia^  Western. 
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CHAPTEE  XI. 

COLLISION  WITH  REFERENCE  TO— (1)  THE  SHIPOWNER'S 
LLA.B1LITY  AS  CARRIER — (2)  THE  CONTRACT  OF  IN- 
SURANCE.— CRIMINAL  AND  OTHER  CONSEQUENCES  OF 
COLLISION. 

The  liability  of  the  shipowner  for  loss  by  coUision  of 
goods  on  board  his  ship  may  be  considered  under  two 
heads :  (1)  his  liability  at  common  law  by  the  custom  of 
the  realm ;  (2)  his  liability  upon  the  contract  of  carriage. 
A  common  hoyman  (a),  the  owner  of  barges,  flats,  or 
lighters,  who  lets  them  out  for  hire  (6),  the  owner  of  a 
general  ship  trading  between  places  within  the  realm  or  to 
foreign  lands  (c),  are  subject  to  the  liability  of  a  common 
carrier.  Whether  the  owner  of  a  ship  that  is  not  a  general  WTbether 
ship,  and  trades  to  foreign  lands,  is  a  common  carrier,  or  awm^n ^ 
liable  as  such,  is  doubtful  (rf).  Again,  whether  the  owner  carrier, 
of  a  general  ship  is  liable  as  a  common  carrier,  except  so 
far  as  he  is  protected  by  the  contract,  where  he  carries 
goods  under  a  bill  of  lading,  was,  until  of  late  years,  a 
question  much  disputed  (e).  It  appears  to  be  now  decided 
that  he  is  not(/). 


(a)  Forward  r.  Fittard,  1  T.  R. 
27. 

{b)  DaU  r.  Ball,  1  Wils.  281 ; 
Lyon  V.  Mellt^  6  East,  428 ;  Liver 
Alkali  Co,  y.  Johnson^  L.  B.  9  Ex. 
338. 

(e)  Morse  v.  Slue,  1  Ventr.  190, 
288 ;  see  on  this  case  per  Black- 
t>iuii,  J.,  L.  B.  9  Ex.  341;  per 
Cockbnm,  C.  J.,  1  C.  P.  D.  430 ; 
Barelay  v.  Cuculla  y  Gana,  3  Dongl. 
889. 

(d)  See  Liver  Alkali  Co,  v.  John- 
ion,  ubi  supra;  Nugent  v.  Smith, 
1  C.  1».  D.  19 ;  ib,  423 ;  Chartered 


Mercantile  Bank  of  India,  London, 
and  China  y.  Netherlands  India 
Steam  Natation  Co,,  10  Q.  B.  D« 
621. 

{e)  See  1  Parsons  on  Shipping^ 
pp.  246  seq,  ed.  1869,  where  the 
-writer  states  that  he  is  not  so 
liable. 

(/)  Nugent  v.  Smith,  1  C.  P.  D. 
19,  423 ;  but  see  i?fr  Pollock,  B.^ 
Chartered  Mercantile  Bank  of  India, 
London,  and  China  y.  Netherlands 
India  Steam  Navigation  Co,,  9  Q.  B. 
D.  118  ;  Hayn  v,  CuU\ford,  4  C.  P* 
D.  182. 
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Shi^wner's 
liability  at 
oommonlaw. 


Shi^wner's 
liability  on 
the  oontraet 
of  caxiiagpe. 


At  oommon  law,  where  the  shipowner  is  subject  to  the 
liability  of  a  common  carrier,  he  is  liable  as  insurer  against 
loss  or  damage  from  any  cause  except  the  act  of  God  and 
the  Queen's  enemies  ((7).  For  injury  to  passengers  on 
board  his  ship  he  is  liable  only  where  it  is  caused  by  the 
negligence  of  himself  or  his  agents,  the  officers  or  crew  (A). 
To  passengers,  therefore,  he  is  liable  for  injury  in  a  collision 
caused  by  the  fault  of  his  own  ship,  or  by  the  fault  of  both 
ships.  To  cargo-owners  he  is  liable  at  common  law  for 
loss  or  damage  in  a  collision  by  the  fault  of  his  own,  or 
of  both  ships,  or  where  it  is  an  inevitable  accident.  It  is 
possible  that  a  collision  might  occur  by  act  of  G-od,  in 
which  case  he  would  not  be  liable.  But  the  ordinary  so* 
called  case  of  collision  by  ineyitable  accident,  as  where  it 
is  caused  by  stress  of  weather,  fog,  or  latent  defect  in  gear, 
would  not  be  held  to  be  an  act  of  God  (?'). 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  liable  as  common  carriers 
for  the  safety  of  the  goods  {k). 

In  practice  the  shipowner  carrying  goods  usually  con- 
tracts himself  out  of  the  onerous  liability  imposed  on  him 
by  the  common  law.  By  the  diaxter-party  or  bill  of  lading 
it  is  usually  agreed  that  the  goods  shall  be  carried  and 
delivered  in  good  order,  unless  loss  or  damage  shall  arise 
from  certain  specified  causes.  These  causes,  technically 
called  "  exceptions, "  commonly  include  "  perils,  dangers, 
and  accidents  of  the  sea,  rivers,  land,  carriage,  and  steam 
navigation,  of  whatsoever  nature  and  kind."  Under  a 
bill  of  lading  so  fiumed  the  shipowner  is  not  liable  for  a 
collision  which  occurs  without  negligence  in  either  ship  (/), 


iff)  Nugent  v.  Smith,  1  C.  P.  D. 
19 ;  ib.  423. 

(h)  See  JRedhead  v.  Midland  Bail, 
Co,^  L.  R.  2  Q.  B.  412 ;  on  app. 
t^.  4  Q.  B.  379,  and  the  cases  there 
oited. 

(♦)  See  Xuffent  v.  Sfnithy  1  C.  P. 
7).  19,  34,  as  to  what  is  an  act  uf 


Qod. 

{k)  Caton  y.  Humney,  13  Wend. 
387.  This  seems  to  be  the  general 
rule,  but  there  are  oontrarj  de- 
cisions ;  see  1  Parsons  on  Shippinflf 
(ed.  1869),  247,  note. 

(0  Buller  V.  r%»her,  3  Esp.  67 ; 
Chartered  Mercantile  Bank  of  India, 
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or  for  a  oolHsioii  caused  wholly  by  the  fault  of  the  other 
ship  (m) ;  but  he  is  liable  where  there  is  negligence  in  his 
own  ship.    Sometimes  in  the  bill  of  lading  there  is  con-  Exception  of 
tained  an  exception  of  "  collision."    In  that  case  the  ship-  ^|^*^^^'^" 
owner  is  not  liable  for  a  collision  caused  by  the  fault  of  lading, 
the  other  ship  {n) ;  but  he  remains  liable  for  a  collision 
caused  by  the  fault  of  his  own  ship.     The  reason  for  his 
liability  for  a  collision,  caused  wholly  or  in  part  by  the 
fault  of  his  own  ship,  is  that  '^  underlying  the  contract 
implied  or  involved  in  it  (the  bill  of  lading)  is  ...  an 
engagement  on  his  part  to  use  due  care  and  skill  in  navi- 
gating the  ship  and  carrying  the  goods  "  (o). 

To  cover  loss  by  the  fault  of  the  carrying  ship  the  Other  ex- 
following  exception  is  sometimes  added  : — "  Accidents,  ^P^**°^ 
loss,  or  damage,  from  any  act,  neglect,  or  default  whatso- 
ever, of  the  pilot,  master,  or  mariners,  or  other  servants 
of  the  shipowner  in  navigating  the  ship."  These  words 
cover  loss  in  a  collision  caused  by  the  fault  of  the  canying 
ship  {p) ;  but  they  do  not  cover  loss  by  a  collision  with 
another  ship  of  the  same  owners  caused  entirely  by  the 
fault  of  such  ship  {q). 

An  exception  of  '^  dangers  or  accidents  of  navigation  " 
in  a  bill  of  lading  covers  loss  of  cargo  by  collision  caused 
by  the  fault  of  the  other  ship  (r). 


Zondotif  and  China  y.  Netherlands  (o)  Per  Lord  Maonaghten,  The 

India  Steam  Navigation  Co.,  Limited,  Xantho,  12  App.  Gas.  503,  615. 

10  Q.  B.  D.  621.    As  to  American  {p)  Chartered  Mercantile  Bank,  ^, 

law  on  the  point,  see  Angell  on  y.  Netherlands  India  Steam  Naviga^ 

Carriers,  5th  ed.  513.  tion  Co.,  10  Q.  B.  D.  521.    Except, 

(m)  Wilson,  Sons  ^  Co.  y.  Owners  perhaps,  where  there  is  negligence 
of  Cargo  per  Xantho,  The  Xantho,    '  on  the  part  of  the  owner  in  ap- 

12    App.    Cas.    503,    overruling  pointing  an  incompetent  master  or 

Wbodley  v.  MieheU,  11  Q.  B.  D.  47.  crew ;  see  per  Brett,  M.  R.,  10  Q. 

(n)  Lloyd  v.  General  Iron  Screw  B.  B.  632. 

Collier  Co.,  3  H.  &  G.  284  ;  Grill  v.  {q)  Chartered  Mercantile  Sank,  ^e. 

General  Iron  Screw  Collier  Co.,  L.  R.  v.  Netherlands  India  Steam  Naviga- 

1  G.  P.  600;  on  app.  ib.  3  G.  P.  tion  Co.,  ubisupru. 

476 ;   Woodley  v.  Michell,  11  Q.  B.  (r)  Sailing  Ship  Garstoti   Co.  v. 

D.  47 ;  Chartered  Mercantile  Bank,  Sickie,  Borman  ^  Co.,  18  Q.  B.  D. 

^«.  y.  India  Steam  Navigation  Co.,  17. 
10  Q.  B.  D.  521,  531. 
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SHIFOWNBR^S  LIABILITY  AS  CARRIER. 


Collision  be- 
tween ships 
of  the  same 
owner. 


The  Bernina  was  in  collision  partly  by  her  own  fault.^ 
Goods  on  board  were  in  consequence  of  the  collision  tran- 
shipped to  another  ship,  and  whilst  being  carried  on  to 
their  destination  were  lost  by  the  fault  of  those  on  board 
the  carrying  ship.  It  was  held  that  an  exception  in  the 
original  bill  of  lading  of  "  act  of  God,  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,"  did  not  cover  the  loss  (s). 

In  the  case  of  a  collision  between  the  carrying  ship  and 
another  belonging  to  the  same  owners,  the  effect  of  the 
exception  last  mentioned,  together  with  the  statutory  rule 
as  to  division  of  loss  where  both  ships  are  in  fault  (36  &  37 
Vict.  c.  66,  s.  25,  sub-sect.  9),  is  to  relieve  the  shipowner 
from  making  good  to  the  cargo-owner  more  than  half  his 
loss.  He  is  liable  as  carrier  for  half,  and  for  half  only,  of 
the  loss  on  the  goods  {t). 

The  case  (w)  which  decided  these  points  was  as  follows : — 
A  collision  occurred  between  The  Croicn  Prime  and  The 
Atjehf  a  ship  belonging  to  the  owners  of  The  Crown 
Princej  by  the  fault  of  both  ships.  The  question  arose 
whether  the  shipowners  were  liable  to  the  owners  of  cargo 
shipped  on  board  The  Croum  Prince  under  a  bill  of  lading 
containing  exceptions  of,  amongst  other  things,  '^  colli- 
sion," and  '^accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master,  or 
mariners,  or  other  servants  of  the  company  in  navigating 
the  ship."  It  was  held  that  the  shipowners  were  not 
liable  upon  the  contract  of  carriage.  BaggaUay  and 
Ldndley,  L.JJ.,  were  of  opinion  that  the  exception  of 
"  collision,"  although  it  did  not  cover  the  negligence  of 
The  Crown  Prime  {x)^  did  cover  that  of  TheAtjeh;  and 
further,  that  the  negligence  of  TJie   Crown  Prince  was 


(«)  The  Bernina  (No.  2),  12  P.  D. 
3d. 

{t)  Chartered  Mercantile  Banh^  S:c. 
V.  Netherlands,  ^c.  Co,,  10  Q.  B.  D. 
621. 


(m)  Ibid. 

\x    - 


(x)  Lhyd  V.  General  Iron  Screw 
Collier  Co.,  3  H.  &  C.  284 ;  GriU  v. 
General  Iron  Screw  Collier  Co.,  L.  B. 
1  C.  P.  600 ;  f*.  3  C.  P.  476. 
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oovered  by  the  other  exoeption  stated  above.  In  the  Court 
below  (y),  Pollock,  B.,  and  Manisty  and  Stephen,  J  J., 
considered  that  the  shipowners  were  not  protected  by  the 
exoeption  of  "  colHsion,"  on  the  ground  that,  since  liability 
for  loss  by  collision  caused  by  the  fault  of  the  carrying 
ship  is  not  excluded  by  that  exoeption,  neither  is  loss  by 
collision  caused  by  the  fault  of  the  carrying  ship  and 
another  belonging  to  the  same  owners.  Pollock,  B.,  and 
Stephen,  J.,  held  that,  though  the  second  exception  would 
have  protected  the  shipowners,  if  the  collision  had  been 
caused  entirely  by  the  fault  of  The  Croicn  Prince^  it  had 
no  application  to  a  case  where  both  ships  were  in  fault. 
Manisty,  J.,  held  that  the  contract  in  the  bill  of  lading 
was  express,  to  carry  and  deliver  the  goods  safely,  subject 
to  certain  exceptions,  which  did  not  include  negligence  of 
those  on  board  The  Atjeh.  Pollock,  B.,  appears  to  have 
held  the  shipowners  were  liable  as  common  carriers,  being 
unprotected  by  the  terms  of  their  bill  of  lading. 

As  stated  above,  the  Court  of  Appeal  reversed  the  deci- 
sion of  the  Court  below  as  to  the  liability  of  the  ship- 
owners on  the  bill  of  lading.  But  the  shipowners  were 
held  liable  in  tort  (s)  for  the  negligence  of  their  servants 
on  board  The  Atjeh^  though,  by  reason  of  the  rule  as  to 
division  of  loss,  for  only  half  the  loss. 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Rale  as  to 
fault  does  not  affect  the  right  of  a  cargo-owner  to  recover  lo^*^'^  ^ 
full  damages  for  breach  of  the  contract  of  carriage  against 
the  owner  of  the  carrying  ship,  though  the  other  ship  was 
also  in  fault  for  the  collision.  But  it  abridges  his  common 
law  right,  as  against  the  owner  of  the  other  ship,  by  limit- 
ing the  liability  of  the  wrong-doer  to  one-half  the  loss  (a) ; 

{y)  9  Q.  B.  D.  118.  (a)  The  Milan,  Lush.  388 ;  Chap- 

(e)  As  to  the  liability-  of  the  ship-  man   v.    Royal  Netherlands    Steam 

owner  in  tort  as  well  as  apon  tlie  Navigation  Co.,  4  P.  B.  157,  166; 

contract,  see  Morgan  v.  Ravaz,  6  H.  Chartered  Mercantile  Bank  of  India 

k  N.  265 ;  Tontifez  v.  Midland  Rail,  v.   Netherlands  India  Steam  Navi- 

Co,,  3  Q.  B.  D.  23.  gatim  Co,,  10  Q.  B.  D.  521.     The 
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shipowner's  uabilttt  as  cabkier. 


Exoeptioii  of 
"barrataT-" 
does  not 
ooyer  negli- 
)of 


oarzyingp 

ship. 


Whether  ex- 
ception of 
"perils  of  the 
sea  *'  coders 
infringement 
of  the  Bega- 
lations. 


and  this  is  the  oase  even  where  the  two  ships  belong 
to  the  same  owner  (5).  If  part  of  the  loss  on  oai^  is 
recovered  against  the  owner  of  the  carrying  ship,  the 
residue,  up  to  one-half  the  loss,  may  be  recovered  against 
the  other  ship  (c). 

Damage  to  goods  in  a  collision  caused  by  the  negligence 
of  those  on  board  is  not  covered  by  an  exception  of  barratry 
in  the  bill  of  lading  (d). 

Shipowners  contracted  with  a  passenger  that  they  should 
not  be  responsible  for  any  loss  or  damage  arising  from 
perils  of  the  sea  •  •  .  .  or  from  any  act,  neglect,  or  de- 
fault whatsoever  of  the  pilot,  master,  or  mariners.  It 
was  held  that  no  damages  could  be  recovered  for  the  death 
of  the  passenger,  who  was  killed  in  a  collision  for  which 
the  carrying  ship  was  in  fault  {e). 

Where  the  collision  is  caused  by  an  unnecessary,  but 
not  negligent,  breach  of  the  Eegulations  for  preventing 
collisions  at  sea,  so  as  to  cause  the  ship  to  be  deemed  to 
be  in  fault  under  36  &  37  Viot.  c.  85,  s.  17,  it  seems 
to  have  been  considered  by  Brett,  M.  E.,  in  Wbodley  v. 
Michcll  (/),  that  the  shipowner  would  be  liable  for  damage 
to  cargo,  notwithstanding  an  exception  in  the  bill  of  lading 
of  "  perils  of  the  sea."     Sed  qu. 


Milan,  ubi  tupra,  so  far  as  it  de- 
cides that  the  innocent  cargo-owner 
can  recover  no  more  than  half  his 
loss  against  the  other  ship,  has  not 
been  followed  in  America.  It  has 
been  held  by  the  Supreme  Court 
that  the  innocent  cargfo-owner  is 
entitled  to  a  decree  for  the  whole 
of  his  loss  against  either  of  the 
wrong-doing  ships  if  one  only  is 
sued ;  if  both  are  sued  he  is  en- 
titled to  a  decree  for  half  his  loss 
against  each;  and  if  a  moiety  of 
his  loss  exceeds  in  amount  the 
statutory  liability  of  either  of  them, 
or  if,  for  any  other  reason,  he  fails 
to  obtain  half  his  total  loss  from 
either  of  them,  he  is  entitled  to  a 
further  decree  against  the  other  for 


the  difference;  see  The  Alabama 
and  The  Gamecock,  2  Otto,  695; 
The  Janiata,  3  Otto,  337;  The  Atlas, 
ib.  302;  The  Firffinia  Shrman,  7 
Otto,  309;  The  City  of  Hartford  tmd 
The  Unit,  ib.  323  ;  The  CityofFaris^ 
14  Blatchf.  531 ;  The  Civilta  and 
The  Heatlesa,  13  Otto,  699;  The 
EUonora,  17  Blatchf.  88. 

{b)  Chartered  Mercantile  Bank  of 
India  y.  Netherlands  India  Steam 
Naviffation  Co.,  ubi  supra, 

(c)  The  Demetrius,  L.  B.  3  A.  & 
E.  523. 

{d)  Grill  V.  General  Iron  Screw 
Collier  Co.,  L.  R.  3  C.  P.  476. 

{e)  Haig  ▼.  Boyal  Mail  Steam 
Faeket  Co.,  52  L.  J.  Q.  B.  395,  640. 

(/)  11  Q.  B.  D.  117. 
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A  railway  company  carrying  passengers  by  land  and  EflPeot  of 
sea  attempted  to  free  themselves  from  liabiUty  for  the  SmiCTwffl 
negligence  of  their  servants  by  repudiating  such  liability  J°*  ^  ^^^® 
in  public  notices  and  advertisements.    Where,  after  pub-  of  aeryaiits. 
lication  of  such  a  notice,  a  collision  occurred  between  a 
ship  employed  by  the  railway  company,  with  cargo  and 
passengers  on  board,  and  another  ship,  by  the  fault  of 
the  former,  it  was  held  that,  under  the  Acts  regulating 
their  steamship  traffic  (^),  the  company  were    liable   to 
the    passengers  and   cargo-owners,   notwithstanding  the 
notice  (A). 

Whether  the  shipowners  are  liable  to  the  charterer  for  Shipoinier8» 
loss  sustained  by  the  latter  in  consequence  of  a  collision  ^^rerfor 
for  which  the  chartered  ship  is  iu  fault,  will  depend  upon  ^p"  by  ool- 
the  terms  of  the  charter-party.     Where  such  liability 
exists,  it  will  extend  to  expenses  of  salving  the  cargo  which 
have  been  paid  by  the  charterers  or  their  underwriters  («). 

In  a  case  (k)  where  tbe  officers  and  crew  were  the 
servants  of  the  owner,  though  by  the  terms  of  the  charter- 
party  the  ship  was  "  placed  under  the  direction  of  "  the 
charterer,  it  was  held  that  the  owners  were  liable  to  the 
charterer  for  loss  sustained  by  the  latter  in  consequence  of 
the  ship  getting  ashore  by  the  negligence  of  her  crew. 

The  master,  as  well  as  the  owner,  is  liable  for  the  loss  Liability  of 
of  goods  taken  on  board  by  him  as  a  common  carrier  (l).  S^^." 
And  it  is  said  that  he  is  liable  for  the  negligence  and  mis- 
feasance of  his  officers  and  crew  (m).    In  America,  it  was 

{ff)   The    Bailway   and    Canal  the  Court  as  establishing  that  the 

Traffic  Act,  1864  (17  &  18  Vict.  owners  would  be  liable  to  third 

c.  31) ;  26  &  27  Vict.  c.  92,  s.  31 ;  parties  for  the  negligence  of  tbe 

34  &  35  Vict.*c.  119,  s.  12.  crew.     Cf.  The  Tasmania,  13  P.  D. 

(A)  Doolan  v.  Midland  Sail,  Co,,  110. 

2  App.  Cas.  792.  (/)  Morse  y.  Slew  (or  Slue),  3  Keb. 

(t)  Searamanga  ▼.  Marquand,   6  72,  112,  136  (best  report) ;  Raym. 

A^.  M.  C.  410,  606.  220 ;  1  Mod.  86  ;  1  Ventris,  238  ; 

(k)  Omoa  and  Cleland    Coal  and  Boucher  v.  Lawson,  Cas.  t.  Hardw. 

Iron  Co.  V.  Huntley,  2  C.  P.  D.  464.  86,  194. 

Amongst  other  cases,   Fletcher  v.  (m)  Story  on  Agency,  §i  314— 

Mraddiek,  2  B.  &  P.  (N.  R.)  182,  317 ;  3  Kent's  Conun.  218  ;  MoUoy, 

seems  to  have  been  relied  on  by  1.  2,  c.  2,  s.  13. 
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held  that  the  master  was  liable  to  a  passenger  on  board 
his  ship  who  was  injured  by  a  collision  caused  by  the  fault 
of  the  pilot,  and  not  by  the  fault  of  the  master  (w). 
Jnrifldiofcioii  There  is  jurisdiction  in  Admiralty  in  respect  of  a  claim 
ki  oase  of  ty  the  Owner,  consignee,  or  assignee  of  the  bill  of  lading 
^aage  to  Qf  goods  carried  into  any  port  in  England  or  Wales  (o),  for 
damage  to  the  goods  by  the  negligence  or  breach  of  con- 
tract by  the  owner,  master,  or  crew  of  the  carrying  ship, 
provided  no  owner  or  part  owner  of  the  ship  is  at  the  time 
of  the  institution  of  the  action  resident  in  England  or 
Wales  (p).  To  enable  him  to  sue,  it  seems  to  be  necessary 
that  the  property  in  the  goods  should  have  passed  to 
him  (q).  Though  the  statute  gives  a  right  to  proceed 
against  the  ship  in  Admiralty,  there  is  no  maritime  lien 
for  damage  in  such  a  case  (r). 

The  right  of  the  shipowner  to  recover  against  the  cargo- 
owner  general  average  contribution  for  the  expenses  of 
raising  his  ship  sunk  in  collision,  is  considered  else- 
where (s). 

The  application  of  the  Act  limiting  the  liability  of 
shipowners  upon  the  contract  of  carriage  to  an  amount 
depending  upon  the  tonnage  of  their  ship,  is  considered 
above  in  connection  with  the  subject  of  limitation  of 
liability  (i^).  It  may  be  here  noticed  that  railway  com- 
panies carrying  by  sea  in  ships  not  owned  by  themselves 
are  entitled  to  the  benefit  of  this  Act  in  some  cases  in 
which  other  carriers  by  sea  are  not  (w). 

(»)  Deniton  v.  Seymour  ^  9  Wend.  9.  facts  did  not  render  a  decision  upon 

(o)  As  to  the  meaning  of  this  the  point  necessary.    &eeTheFifflia 

term,  see  The  Bahia,  Br.  &  L.  61 ;  Maggiore,  L.  R.  2  A.  «&  E.  106 ; 

The  Fieve  Superiore,  L.  R.  6  P.  0.  The  Nepoter,  ibid.  376.    It  does  not 

482 ;  The  Dantzic,  Br.  &  L.  102.  appear  that  these  cases  were  cited 

{p)  24  Vict.  c.  10,  8.  6  ;  36  &  37  m  The  Freedom. 

Vict.  c.  66,  s.  16.  (r)  The  Fieve  Superiore,  L.  R.  5 

(q)  See  The  Freedom,  L.  R.  3  A  P.  C.  482. 

&  E.  496,  following  The  St.  Cloud  (a)  Infra,  p.  302. 

Br.  &  L.  4  ;  The  Norway,  Br.  &  L  U)  Supra,  pp.  161  eeq. 

377.    The  contrary  has  been  held  («)  See  supra,  p.  178. 
by  Sir  B.  Phillimore,  though  the 
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Collision  with  refbrence  to  the  Contract  op 
Insurance. 

Loss  by  a  oollision  which  occurs  without  fault  in  either  inBorer's  lia- 
ship  IB  a  loss  by  peril  of  the  sea  within  the  meaning  of  Jj^i^^if® 
that  term  in  an  ordinary  policy  of  insurance  on  ship  {x).  without  faidt 
And  loss  by  collision  caused  by  the  negligence  of  the  i^^^t  is  by- 
other  ship  is  a  peril  of  the  sea  for  which  underwriters  are  the  fault  of 
liable  (y).     "Where  the  collision  is  caused  by  the  fault  of  ^   ^^,  ^' 
both  ships,  or  of  the  insured  ship  alone,  it  seems  that  the  by  the  faalt 
underwriters  are  liable  for  the  loss  on  the  insured  ship  (z).  or^^ns^ed' 
The  principle  is  that,  where  the  loss  is  caused  by  a  peril  ship  alone, 
insured  against,  the  insurers  are  liable,  although  the  loss 
was  also  caused  by  the  negligence  of  the  insured  or  his 
servants  («).     In  such  cases  the  loss  is  said  to  be  caused 
proximately  by  the  peiil  specified,  and  remotely  by  the 
negligence,  and  the  maxim  causa  proxima  non  remota  spec- 
iatur  applies  (J). 

Expenses  arising  from  delay  caused  by  collision  are  not  Demurrage 
recoverable  under  the  ordinary  Lloyd's  policy  (c).  ^^^* 

_    fFomcollisioD. 
284 ;  Davichan  y.  Bumand,  L. 


(jr)  In  SuUer  v.  Fisher,  3  Esp. 
67,  it  was  held  to  be  within  the 
exception  of  **  perils  of  the  sea  "  in 
a  charter-party ;  ^hiUips  v.  Baillie, 
3  Dougl.  374. 

(y)  Smith  y.  Seott,  4  Taunt.  126  ; 
and  Beeper  Lord  Caiins,  C,  Simpeon 
Y.  Thotnpson,  3  App.  Gas.  279,  286. 
See  also  BlytheY,  Marsh,  1  M*Ck)rd, 
360,  cited  in  Angell  on  Carriers, 
5th  ed.  163,  note,  as  to  the  law  in 
America. 

(z)  De  Vaux  y.  Salvador,  4  Ad.  & 
E.  420 ;  Simpson  y.  Thompson,  3 
App.  Cas.  279;  The  Fotomae,  16 
Otto,  630 ;  General  Mutual  Ineur^ 
anee  Co,  y.  Sherwood,  14  How.  361 
(the  last  two  are  American  oases). 

(a)  Dixon  y.  Sadler,  5  M.  &  W". 
414,  416 ;  S.  0.  on  app.,  8  M.  & 
W.  895 ;  Walker  y.  Maitland,  6  B. 
&  A.  171 ;  Busk  y.  Boyal  Exchange 
Assurance  Co.,  2  B.  &  Aid.  73; 
Dudgeon  y.  Pembroke,  2  App.  Cas. 

M. 


R. 
4C.  P.  117,  121. 

{b)  See  further  as  to  this  subject. 
Park  on  Insurance,  8th  ed.  139; 
Amould  on  Insurance,  6th  ed.  744 
— 746  ;  Phillips  on  Insurance,  §} 
1417—1420;  Simpson  y.  Thompson, 
3  App.  Cas.  279.  Cf .  French  Com- 
mercial Code,  Arts.  360  and  353  ; 
Spanish  C.  C.  Art.  861  ;  Dutch  C. 
C.  Art.  637  ;  German  C.  C.  Arts. 
824  and  826.  By  the  two  first 
codes,  only  abordages  fortuits,  by 
the  others,  all  collisions,  are  at  the 
insurer's  risk.  It  has  been  held 
that  loss  in  a  collision  caused  by 
the  fault  of  those  on  board  the 
carrying  ship  does  not  arise  from 
barratry,  within  the  meaning  of 
that  term  in  a  bill  of  lading :  Grill 
y.  General  Iron  Screw  Collier  Co.^ 
L.  R.  3  0.  P.  476. 

(c)  De  Vaux  y.  Salvador,  4  A.  & 
E.  420. 
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The  "ran-  By  the  old  form  of  marine  policy  the  insurers  did  not 

dauM.  undertake  to  repay  to  the  assured  damages  whioh  may  be 

recovered  against  them  for  a  collision  in  which  their  ship 
was  in  fault  (c^).  But  it  is  now  usual  for  the  insurers 
upon  a  Lloyd's  policy,  by  a  special  dause,  known  as  the 
"  running-down  "  clause,  to  agree  to  pay  three-fourths  of 
any  such  damages ;  and  the  remaining  one-fourth  is  fre- 
quently covered  by  separate  insurance. 

A  conunon  form  {e)  of  the  running-down  clause  in  a 
Lloyd's  policy  is  as  follows : — 

"And  it  is  further  agreed  that  if  the  [ship],  hereby  in- 
sured, shall  come  into  collision  with  any  other  ship  or 
vessel,  and  the  assureds  shall  in  consequence  thereof 
become  liable  to  pay,  and  shall  pay,  any  sum  or  sums 
not  exceeding  the  value  of  the  said  vessel  hereby  assured, 
we,  the  assurers,  will  severally  pay  the  assureds  such 
proportions  of  three-fourths  of  the  sum  so  paid,  as  our 
respective  subscriptions  hereto  bear  to  the  insured  value  of 
the  said  vessel.  And  in  cases  where  the  liability  of  the 
ship  has  been  contested,  with  our  consent  in  writing,  we 
will  also  pay  a  like  proportion  of  three-fourths  of  the  costs 
thereby  incurred  or  paid.  But  this  agreement  is  in  no 
case  to  be  construed  as  extending  to  any  sums  the  assureds 
may  become  liable  to  pay,  or  shall  pay,  in  respect  to  loss 
of  life  or  personal  injury  to  individuals  from  any  cause 
whatever." 

A  running-down  clause  expressed  to  cover  damages 
which  the  assured  ship  should  be  compelled  to  pay  for 
running  down  and  damaging  another  ship  was  held  not 
to  include  damages  recovered  against  the  insured  ship  by 
the  representatives  of  persons  on  board  the  other  ship  who 

{d)  J)e  Faux  v.  Salvador,  4  A.  &  Droit  Mar.  tit.  Abordage ;  and  by 

E.  420.    This  case,  onoe  oiBsented  Qennaii  law :  Qerman  G.  C.  Art. 

from  in  America,  is  now  rocognized  824. 

fus  blading*  by  the  Supxeme  Court :  (e)    This   form   is   taken   from 

Oeneral    Mutual    Insurance   Co,  y.  Maude  &    PoUook   on    Shipping, 

Sherwood,  14  How.  352.    AliUr  by  4th  ed.  446. 
French  law :    Caumont,  Diet,  de 
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lost  iheir  lives  in  the  ooUision  (/).  In  another  case  {g)  a 
similar  clause  was  held  not  to  indude  costs  which  the 
insured  incurred  in  defending  a  collision  action  brought 
against  his  ship.  In  the  form  of  policy  in  use  at  Lloyd's, 
these  points  are  now  expressly  provided  for ;  the  insurers 
imdertake  to  repay  three-fourths  of  the  costs,  if  the  liability 
of  the  ship  is  contested  with  their  consent ;  and  damages 
for  loss  of  life  or  personal  injury  are  expressly  left  at  the 
risk  of  the  assured. 

A  ship  was  insured  in  a  policy  containing  a  running- 
down  clause,  by  which  the  insurers  undertook  to  bear 
three-fourths  of  any  sum,  not  exceeding  the  value  of  the 
ship  and  freight,  which  the  assured  should  become  liable 
to  pay,  and  should  pay,  for  collision  with  another  ship. 
The  ship  insured  was  sold  in  an  Admiralty  damage  suit 
for  less  than  her  value.  It  was  held  that  the  underwriters 
were  liable  for  no  mof e  than  three-fourths  of  the  sum  for 
which  the  ship  was  sold  (h). 

The  Balnaeraig  (t)  was  insured  with  the  London  Steam- 
ship Owners'  Insurance  Association  against  "loss  of  or 
damage  to  any  other  vessel  ...  so  far  as  such  loss  is  not 
covered  by  the  usual  form  of  Lloyd's  policies  with  the 
clause  commonly  known  as  the  running-down  clause  at- 
tached." She  was  also  insured  with  the  same  association 
and  at  Lloyd's  against  the  usual  maritime  risks,  including 
collision.  "Whilst  so  insiured  she  came  into  collision  with 
The  Kara,  and  in  the  collision  both  ships  received  damage, 
but  the  loss  to  The  Balnaeraig  exceeded  that  to  The  Karo. 
Both  ships  were  in  fault,  and  the  owners  of  The  Karo 
(without  any  action  being  brought  by  or  against  them) 
paid  to  the  owners  of  The  Balnaeraig  the  difference  between 

(/)  Taylor  V.  Dewar,  6  B.  &  S.  {h)  Thompson  v.  Reymleh,  7  E.  & 

68  ;  but  the  oontrary  has  been  held  B.  172. 

inScotlancL,  Coey  v.  Smith,  22  Court  (i)  London  Steamship  Ovm$ri  In^ 

of  Session  Gases,  966 ;  ExeeUior  Co,  mrance  Go.  v.  Grampian  St&amship 

V.  Smithy  2  L.  T^N.  S.  90. Co.,  24  Q.  B.  D.  32^  aflBimed  on 

666 


^j  :Kimo8  V.  Fox,  L.  B.  4  0.  P.      app.,  62  L.  T.  N.  S.  784. 
65. 
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half  the  losses  on  the  two  ships  respeotiyelj.  The  question 
arose  (in  a  claim  for  a  set-off  in  an  action  for  money  re- 
ceived by  the  defendants,  The  JBalnacfmg  owners,  for  the 
use  of  the  plaintiffs,  the  Insurance  Association),  whether 
The  Balnacraig  owners  were  entitled  to  recover  against 
the  Association  a  sum  of  51/.,  which  sum  represented  one- 
fourth  of  the  damage  suffered  by  The  Karo  in  the  collision, 
and  had  been  taken  into  account  in  reduction  of  the  amount 
paid  by  her  owners  to  the  owners  of  The  Balnacraig.  It 
was  held  by  Mathew  and  Wills,  JJ.,  that  The  Balnacraig 
owners  were  entitled  to  receive  nothing  from  the  Associfr- 
tion ;  that  the  collision  clause  in  the  Lloyd's  policy  never 
came  into  operation,  because  nothing  was  ever  paid  or 
payable  by  T/ie  Balnacraig  owners  to  The  Karo  owners. 
The  principle  laid  down  by  The  Khedive  {k)  (said  Mat- 
thew, J.)  was,  that  ''neither  in  fact  nor  in  law  is  the  owner 
of  the  assured  ship  liable  to  pay  or  entitled  to  receive  more 
than  the  balance  which  equalises  the  loss ;"  and  the  words 
of  the  collision  clause,  ''  become  liable  to  pay  and  shall 
pay,"  showed  that  it  was  intended  to  operate  only  where 
the  balance  of  loss  by  collision  being  against  the  assured 
ship,  she  had  to  make  a  payment  to  the  other  ship. 
Insuzaiioe  It  is  a  maxim  of  insurance  law  that  the  assured  cannot 

IJ^^J^,  seek  indemnity  for  a  loss  produced  by  his  own  wrong- 
neglig«noe.  doing  {I).  But  this  rule  does  not  invalidate  a  contract  to 
indemnify  the  assured  against  damages  payable  by  him  in 
respect  of  loss  caused  by  the  negligence  of  his  servants  (m). 
Any  doubt  that  formerly  existed  as  to  the  validity  of  such 
insurances  (n)  is  removed  by  26  &  26  Vict.  c.  63,  ss.  54,  55. 
They  may  be  effected  without  a  policy  (o),  and  have  given 
rise  to  a  new  and  special  class  of  insurance  societies  or 
dubs  ip). 

(k\  7  App.  Gas.  795.  5  B.  &  A.  171. 

{l)    See    per    Lord   Campbell,  (ft)  See  ^noiiymoiif  Com,  6  Taunt. 

Th<mp§(M  y.  Hopper,  6  £.  &  B.  172,  605. 

191.  (o)  30  &  31  Viot.  0. 23,  s.  7. 

(m)  See  Thompson  y.  Rtynoldi,  7  {p)  See  Amonld  on  Insorance, 

£.  &  B.  172  ;   Widker  y.  MaitUmd,  5th  ed.  724. 
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If  a  ship  receives  her  death  wound  in  a  collision  which  Loss  after 
occurs  during  a  voyage  or  time  for  which  the  shSp  is  in-  J^.^^  fjom 
suredy  and  she  sinks  after  the  completion  of  the  voyage  or  collision 
time,  a  question  might  arise  as  to  the  liability  of  the  dming^^ 
insurers.     In  a  case  mentioned  by  WiUes,  J.  {q),  but  not  ▼oyafir©- 
reported,  the  insurer  (r)  was  held  not  liable  in  such  case. 
In  Knight  v.  Faith  («),  a  somewhat  similar  case,  the  case 
above  referred  to  was  doubted,  and  underwriters  on  a  time 
policy  were  held  liable  for  a  partial  loss. 

After  paying  the  amoimt  due  upon  the  policy  for  a  total  iMurera  sub- 
loss  the  insurers  are  entitled  to  the  ship  herself,  salvage  n^tsof 
from  her  (^),  and  all  the  rights  of  the  assured  in  respect  of  ™a«ir«<i- 
her  (u).    But  they  are  not  necessarily  subject  to  liabilities 
to  which  the  owner  was  subject  in  respect  of  hfer  (x).    So 
they  are  entitled  to  any  damages  that  may  be  recovered 
against  the  wrong-doer  in  a  collision  by  which  the  insured 
ship  is  injured  or  lost  (y).    And,  in  the  case  of  a  valued 
policy,  the  right  of  the  insurers  is  the  same,  although  the 
value  named  in  the  policy  is  less  than  the  actual  value  of 
the  ship  (2). 

A  policy  of  insurance  was  effected  for  6,000/.  upon  a 
ship  which  was  valued  at  6,000/.     The  ship  was  sunk  in  a 

(q)  Meretony  y.  Dunlope,  1  T.  B.  D.  660,  a  case  of  fire  insurance. 

260.     It  appears  that  iuBureef  in  (x)  As,  for  example,  the  expense 

report  of    1817  is  a  misprint  for  of  raising  her,  if  she  is  an  obstruo- 

insurer :  see  15  Q.  B.  664,  note.  tion  in  a  harbour,  under  10  &  11 

(r)  See  Zockyer  v.  OJ^ey,  1  T.  R.  Vict.  c.  27,  s.  66;  Eglington  v.  Nor- 

262.     If  a  ship  which  is  insured  is  mariy  46  L.  J.  Ex.  667. 

injured  in  collision  and  is  repaired,  (y)   Yates  v.  Whyte^  4  Bing.  N.  C. 

and  afterwards  becomes  a  total  loss,  272,  283;  6  Scott,  640;   WhiU  v. 

the  insurers  are  liable  as  well  for  Dobinson,   14  Sim.  373 ;  Band<U  v. 

the  expense  of  the  repairs  as  for  the  Cochrane,    1  Yes.   98  ;  Biaanpot  v. 

l0B8.     But  they  are  not  liable  for  Da  Costay  1  Eden,  130  ;  Brooks  v. 

damage  caused  hj  the  collittion  be-  McDonnell^  1  Y.  &  C.  Ex.  600  ;  Mid- 

Tond  the  expense  actually  incurred  iand  Insurance  Co.  v.  Smith,  6  Q.  B. 

in  repairing  such  damage :  Stewart  B.  661 ;  Scaramanga  v.  Marquand, 

v.5/«W£,6Scott,  N.R.927.  6  Asp.  M.   C.  410,  606.     As  to 

(«)  16  Q.  B.  649,  667.    See  also  what  eyidenoe  is  required  of  the 

Lidgett  v.  SeeretaUf  L.  B.  6  C.  P.  right  of  the  insurer  to  sue  in  the 

190.  name  of  the  insured,  see  The  John 

{i)  As  to  what  is  salvage,  see  Bellamy^  L.  B.  3  A.  &  E.  129. 

Bumand  v.  Bodoeanachi,  6  Q.  B.  {z)  North  of  Englandj^c.  Assurance 

D.  633  ;  7  App.  Gas.  333.  Association  y,  Armstrong^  L.  B.  6 

(u)  See  Darren  t.  7Ubit$,  6  Q«  B.  Q.  B.  244. 
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collision,  and  the  underwriters  paid  the  owners  6,000/.,  as 
for  a  total  loss.  Afterwards,  the  underwriters,  in  the  name 
of  the  shipowners,  instituted  a  damage  suit  in  the  Admi- 
ralty Court  against  the  other  ship.  It  was  held  that  the 
last-mentioned  ship  was  solely  in  fault  for  the  collision, 
and  judgment  was  given  against  her  owners  for  5,683/. 
lis.  7(/.,  the  amount  of  their  statutory  liability.  The  true 
value  of  the  ship  insured  was  9,000/. ;  and  her  owners 
claimed  so  much  of  the  damages  recovered  in  the  Admi- 
ralty action  as  would  make  up  the  difference  between  the 
sum  paid  to  them  by  the  underwriters  and  the  value  of  their 
ship.  It  was  held  that,  as  between  the  shipowner  and  the 
imderwriters,  the  value  named  in  the  policy  was  conclusive, 
and  that  the  underwriters  were  entitled  to  the  whole  of 
the  damages,  just  as  they  would  have  been  entitled  to  the 
ship  if  she  had  been  sunk  and  afterwards  recovered  (a). 

A  vessel  being  insured  by  valued  policies  to  the  extent 
of  two-thirds  of  her  valuation,  the  assured  agreed  to  assign 
to  the  insurers  all  right  to  recover  damages  for  any  loss 
paid  for  by  them,  and  that  the  insurers  should  be  entitled 
to  such  proportion  of  the  damages  recovered  as  the  amount 
insured  should  bear  to  the  valuation  in  the  policies.  The 
insurers  paid  to  the  assured  two-thirds  of  the  loss  suffered 
by  them  in  a  coUision  for  which  both  ships  were  in  fault, 
and  they  released  and  assigned  to  the  owners  of  the  other 
ship  their  right  to  damages  growing  out  of  the  collision. 
In  an  action  by  the  owners  of  the  insured  ship  against  the 
owners  of  the  other  ship  for  damages  from  the  collision,  it 
was  held  by  the  Supreme  Court  of  the  United  States  that 
one-half  of  the  two-thirds  must  be  deducted  from  the  sum 
recoverable  by  the  owners  of  the  insured  ship  against  the 
other  ship.  In  the  Courts  below  it  had  been  held,  (1)  that 
the  whole,  (2)  no  part,  of  the  amount  paid  by  the  insurers 
should  be  deducted  from  the  amount  of  damages  recover- 
able against  the  other  vessel  (J).     This  conclusion  was 

(a)  North  of  Englandf^e.  Assurance       Q.  B.  244. 
Assoeiatum  v.  Armstrong,  L.  R.  6  {b)  The  I\>tomac,  15  Otto,  630, 
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axrived  at  by  the  Supreme  Court  upon  the  following  con- 
siderations : — that  the  right  of  the  owner  of  the  ship  sued 
was  that  which  he  had  taken  by  assignment  from  the  in- 
surers, namely,  the  right  to  recover  one-half  the  loss  on  the 
ship  insured,  and  to  retain  such  proportion  of  the  dametges 
recovered  as  the  amount  insured  bore  to  the  valuation  in 
the  policies,  i.  e.y  two-thirds  thereof.  But  the  insurance 
applied  to  all  injuries  caused  by  any  collision,  whether 
inevitable,  or  by  the  fault  of  one,  or  of  both  ships.  One- 
half  of  the  sum  paid  by  the  insurers  was  therefore  appli- 
cable to  that  half  of  the  assured's  loss  for  which  he  could 
recover  from  the  other  ship,  and  the  other  half  to  the  half 
for  which  he  could  not  recover.  Therefore  one-half,  and 
one-half  only,  of  the  two-thirds  of  the  sum  paid  by  the 
insurers  was  to  be  deducted  from  the  sum  recoverable  in 
dametges  from  the  other  ship. 

If  the  assured,  after  receiving  the  amount  of  his  loss  AjBsuredis 
from  his  insurers,  recovers  damages  from  the  wrong-doer  ^^oT 
in  the  collision,  he  is  a  trustee  of  such  damages  for  the  damages 
underwriter  (c).     But   the   fact   that  the   plaintifE  in    a  respect  of  the 
collision  action  has  been  compensated  for  his  loss  by  his  oolBaion. 
insurers  is  no  answer  to  his  claim  for  damages  against  the  recovOT^  °^^ 
wrong-doer  (d) .  against 

The  defendants  insured  their  ship.  The  Queen  of  the  Easty  ^^JkhatMd- 

for  1,000/.  with  the  plaintifis ;  and  insured  the  freight  else-  ^g  payment 
'  *  ,  .  °  by  msuiers. 

where.    The  ship,  while  proceeding  to  a  port  of  loading 

under  a  charter-party,  was  run  into  and  damaged  by  The 
Cassandra.  The  defendants  abandoned  their  ship  to  the 
plaintifis,  who  settled  with  the  defendants  as  for  a  total 
loss.  The  defendants  afterwards  recovered  in  the  Admi- 
ralty Division  against  the  owner  of  The  Cassandra  damages 
in  respect  of  the  loss  of  their  ship  and  also  in  respect  of 
loss  of  freight.    It  was  held  that  the  plaintiffs  were  not 

[e)  Yates  v.  fFhyte,  ubi  supra.  Tat/lor  v.  DewaVy  4  B.  &  E.  68  ; 

\d)  Mason  v.  Sainsburpj  3  Dougl.      and  see  Bradbum  ▼.  Great  Western 
61;  Totes  ▼.    Whyte,    ubi   supra;      JKat/.  Co.,  L.  B.  10  Ex.  1. 
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IziflTirers  can- 
not recover 
where  insured 
could  not 
bATe  re- 
covered. 


Biffhts  of 
underwriters 
in  case  of 
collision  be- 
tween ships 
of  the  same 
owner. 


Ko  general 
average  con- 
tribution for 
damage  in 
collision. 


entitled  to  recover  against  the  defendants  the  damages 
recovered  by  them  for  loss  of  freight.  The  money  had 
been  paid  by  the  defendants  to  the  insurers  on  freight, 
and,  in  the  opinion  of  the  Court  of  Appeal,  rightly  so 
paid(e). 

In  an  action  in  which  the  insured  could  not  have  re- 
covered damages,  neither  can  the  underwriters.  They 
have  no  right  of  action  apart  from  him  (/) ;  and  in  a  case 
in  Admiralty  before  the  Judicature  Act  it  was  held  that 
they  must  sue  in  his  name  {g). 

Where  a  collision  occurred  between  two  ships  belonging 
to  the  same  owner,  and  one  of  them,  with  cargo  on  board 
not  belonging  to  the  shipowner,  was  sxmk  by  the  fault  of 
the  other  ship,  the  shipowner  paid  into  Court,  under  tiie 
Merchant  Shipping  Acts,  the  amount  to  which  his  liability, 
as  owner  of  the  wrong-doing  ship,  was  limited.  It  was 
held,  that  as  against  the  cargo-owners,  underwriters  upon 
the  innocent  ship,  who  had  paid  the  insurance  upon  her, 
were  entitled  to  no  part  of  the  money  paid  into  Court  (A). 
The  decision  would,  it  seems,  be  the  same  in  the  case  of  a 
collision  between  two  ships  owned  in  part  by  the  same 
persons. 

In  Simpson  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  loss 
by  collision  with  another  ship  belonging  to  the  assured. 

Damage  to  ship  or  goods  by  collision  is  not  the  subject 
of  general  average  contribution;  and  insurers  will  not 
ordinarily  be  Uable  to  contribute  in  such  case.  But  for 
loss  voluntarily  incurred  in  consequence  of  collision,  as 


(e)  Sea  Insurance  Co  ▼.  Hodden, 
53. L.  J.  Q.  B.  252  ;  13  Q.  B.  D. 
706, 

(/)  Simpeon  ▼.  Thompson,  3  App. 
Cas.  279. 

iff)  The  Begina  del Mare^'Br.  kli, 
315 ;  The  John  Bellamy,  L.  B.  3  A. 


&  E.  129 ;  Midland  Insurance  Co,  t. 
Smith,  6  Q.  B.  D.  561. 

(A)  Simpson  v.  Thompson,  3  App. 
Cas.  279.  The  rights  and  liabi- 
Uties  of  underwriters  were  TCiy 
fully  discussed  in  this  case. 
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where  gear  and  wreckage  is  cut  away  for  the  safety  of  the 
ship,  the  shipowner  has  recovered  by  way  of  general  average 
contribution  (t).  In  such  a  case  the  underwriter  would  be 
liable. 

A  collision  between  a  barque  and  a  steamship  being 
inevitable,  without  fault  on  the  part  of  the  barque,  the 
barque  altered  her  course  so  as  to  strike  the  steamship 
stem  on,  and  thereby  probably  saved  herseU  from  being 
sunk  with  her  cargo.  In  consequence  of  the  collision  she 
had  to  go  into  a  Danish  port  for  repairs.  She  was  arrested 
at  the  suit  of  the  steamer,  and  by  a  decree  of  the  Danish 
Court  her  owners  were  compelled  to  pay  half  the  difference 
of  the  losses  on  the  two  ships.  They  sought  to  recover  this 
sum,  together  with  the  cost  of  the  repairs  to  their  own 
ship,  and  of  the  proceedings  in  the  Danish  Court,  as 
general  average  contribution  from  the  owners  of  cargo. 
It  was  held  by  a  Massachusetts  Court  that  they  could  not 
recover  (A). 


Incidental  Eights  and  Liabilities  arising  out  of 
Collision. 

Beyond  incurring  the  civil  liability  for  damages,  the  Crimmal 
person  guilty  of  reckless  or  negligent  navigation,  whereby  o^j^^  * 
a  collision  occurs  in  which  life  is  lost,  or  bodily  injury  (/) 
suffered,  may  be  prosecuted  criminally.  ''Those  who 
navigate  improperly,  either  by  too  much  speed,  or  by 
negligent  conduct,  are  as  much  liable,  if  death  ensues,  as 
those  who  cause  it  on  a  public  highway,  either  by  furious 
driving  or  negligent  conduct"  (w).     The  criminal  liability 

(i)  Flummer  y.  JFildman,  3  M.  &  (k)    Emery   y.    Huntingdon,    12 

S.  482.    See  also  The  Ettriek,  6  P.  Amer.  Rep.  725. 

D.  127»  as  to  the  right  of  the  ship-  (/)  As  to  bodily  injnrj,  see  Mr. 

owner  to  general  ayerage  oontribu-  Jastice  Stephen*8  Digest  of  Gri- 

tion  from  cargo-  owner  whose  goods  minal  Law,  Art.  211. 

were  sunk  in  collision  and  raised  (m)   Fer  Parke,   B.,  in  Reg,  y. 

with  the  ship.  Taylor,  9  C.  &  P.  672,  674. 
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attaches  only  to  those  hy  whose  personal  misoonduct  or 
negligenoe  the  ooUision  oeoors  (n).  But  where  a  foreign 
ship,  in  charge  of  an  English  pilot  in  the  Thames,  ran 
down  a  boat  and  drowned  a  man,  and  the  collision  was 
caused  by  the  man  at  the  helm,  a  foreigner,  not  under- 
standing and  carrying  out  the  pilot's  orders,  it  was  held 
that  the  pilot  was  guilty  of  manslaughter,  if  by  his  own 
negligence  he  failed  to  make  his  orders  understood  (o). 

The  master,  pilot,  or  any  seaman  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person 
on  board  such  ship,  or  endangers  the  ship  herself,  is  guilty 
of  a  misdemeanour  (p). 

Malicious  injury  to  a  boat  used  for  the  guidance  of  sea- 
men or  for  purposes  of  navigation  is  felony  {q). 

If  a  pilot  when  in  charge  of  a  ship  negligently  causes 
her  to  suffer  damage,  he  is  guilty  of  a  misdemeanour ;  and 
if  a  qualified  pilot,  he  is  liable  to  suspension  and  dismissal 
by  the  authority  by  which  he  is  licensed  (r). 
Infrinffement  Where  an  unnecessary  infringement  of  the  Statutory 
UtioM.  ^"  E-eg^ations  for  Preventing  Collisions  at  Sea  causes 
damage,  the  person  in  charge  of  the  deck  is  guilty  of  a 
misdemeanour  («). 

Wilful  infringement  of  the  Regulations  by  a  master  or 
owner  is  a  misdemeanour  pumshable  by  fine  or  imprison- 
ment. In  case  of  damage  arising  from  such  infringement, 
the  person  in  charge  of  the  deck  is  liable  to  these  penalties, 
imless  it  is  proved  that  departure  from  the  Begulatious 
was  necessary  {t).    And  although  the  master  or  person  in 

(n)  Bex  y.  Allen^  7  C.  &  P.  153 ;  capitation  at  the  windlass,  or  keel- 

Bexv.  Oreefiy  ibid.  166 ;  Bep.  y.  Bar^  hauling,  was  the  piiniahment  pro- 

rett,  2  G.  &  K.  393  ;  £.  y.  Haines^  yided  for  negligent  and  incompetent 

ibid.  368  ;  and  see  OakUy  y.  Speedy ,  pilots. 
40  L.  T.  N.  8,  881.  (q)  24  &  26  Vict.  o.  97,  s.  48 


(o)  Beg,  y.  Spenee,  1  Cox,  C.  C.  Ir)  17  &  18  Vict.  c.  104,  s.  366. 

362 ;    see  London  School  Board  y.  (•)  25  &  26  Vict.  c.  63,  ss.  27, 

Lardner,  infra,  p.  420.  28 ;  17  &  18  Vict.  c.  104,  s.  518. 

(p)  17  &  18  Vict.  c.  104,  S8. 239,  (t)  26  &  26  Vict.  c.  63,  ss.  27  and 

366.    This  Act  is  more  lenient  than  28;    17  &  18  Vict.  c.  104,8.618. 

some  of  the  medueyal  codes.     De-  As  to  the  meaning  of  "  master" 
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charge  of  the  ship  is  liable  criminally,  the  owner  is  answer* 
able  in  a  civil  action  for  damage  caused  by  his  officer's 
negligence  (u). 

In  the  case  of  a  collision  caused  by  the  criminal  fault  of  Oriminal  lia- 
a  foreigner,  or  where  the  collision  occurs  abroad,  if  it  is  ^he  5iip  wT 
sought  to  punish  the  offender  in  this  country,  questions  of  the  offender 
difficulty  arise  as  to  his  liability  to  the  criminal  law  of  theoollision 
England,  and  the  jurisdiction  of  our  Courts  (a?).      The  ooouwabroad. 
liability  and  jurisdiction  depend  upon  (1)  the  offender's 
nationality ;  (2)  the  flag  of  the  ship  on  board  which  the 
offence  was  committed ;  and  (3)  the  place  of  collision.     In 
the  case  of  a  person  killed  or  injured  on  board  one  ship  in 
a  collision  caused  by  the  fault  of  a  person  on  board  another, 
the  offence,  if  intentional,  would  probably  be  held  to  have 
been  committed  on  board  the  latter ;  if  not  intentional,  as 
where  it  consists  in  negligence,  on  board  the  former  (^). 
The  oriminal  liability  for  reckless  or  negligent  navigation 
seems  to  be  as  follows : — ^If  the  ship  is  British,  the  offender 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
wherever  the   collision   occurs  (z).      If  it  occurs  in  the 
United  Kingdom,  or  in  British  territory  or  waters,  he 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
whether  the  ship  is  British  or  foreign  (a) ;   if  he  is  a 
British  subject,  and  probably  also  if  he  is  a  foreigner  (b), 

and  *' owner,"  see  s.  2  and  b.  100  judgments    of    Denman,  J.,  and 

of  the  Act  of  1854.     Asto  whether  Lopd  Coleridge,  G.  J.,  ibid.  pp.  101, 

an  infringement  of  local  regula-  158 ;    and  per  Melliah,  L.J.,   The 

tionsis  within  the  penalty  of  these  M,  Moxhamy  1  P.  D.  107,  112. 

Acts,  see   The  Lady  Doumahire,  4  (z)  Reg,  t.  SattleVy  D.  &  B.  C.  C. 

F.  D.  26 ;    The  Swaruea  and   The  525 ;  JUg.  v.  Anderem,  L.  B.  1  G. 

CondWy  4  P.  D.  115;  supra,  p.  58.  G.  R.  161  ;   Reg,  v.  Carr,  10  Q.  B. 

(tt)  See    Grill   v.    General   Iron  D.  76 ;   Rex  t.  Jemoty  Russell  on 

Screw  Collier  Co.y  L.  R.  3  G.  P.  Grimes,  5th  ed.  p.  11,  note.    As  to 

476,  where  it  was  held  that  wilful  what  is  sufficient  eyidenoe  of  the 

infringement  of   the  Regulations  ship  being  British,  see  Reg*  v.  Se^ 

was  not  barratry  within  the  mean-  Jyerg^  L.  R.  1  G.  G.  R.  264. 

ing  of  a  biU  of  lading.  (a)  Cunningham* a  Case,  Bell's  G. 

(:r)  As   to   criminal   negligence  G.  220,  234  ;  4  Phillimore's  Inter- 
causing  collision,  see  supra,  p.  297.  national  Law,  2nd  ed.  767. 

(y)  tiee  the  judgment  of  Gock-  {b)  See   Reg,   v.    Anderson,    ubi 

bum,  G.  J.,  in  Reg.  v.  Keyn,  2  Ex.  supra;  Reg.  v.  Menham^  1  F.  &  F. 

B.  63,  232  seq.    But  see  also  the  369. 
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Officer's  oer- 
tifioate  may 
be  cancellea. 


Salvage  after 
oollifiion. 


whether  he  is  a  member  of  the  ship's  company  or  not  (c), 
and  the  ship  British,  or  if  within  three  months  of  the 
offence  he  has  been  employed  on  board  a  British  ship,  he 
is  liable  wherever  the  collision  occurs  (c?) ;  if  he  is  a  British 
subject,  and  the  ship  British,  he  is  liable  if  the  collision 
occurs  in  a  foreign  port  or  harbour  (<?) ;  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs  on 
the  high  seas;  if  he  is  a  British  subject,  and  the  ship 
British  or  foreign,  and  also,  perhaps,  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs 
out  of,  and  the  injured  person  dies  within,  England  or 
Ireland  (/) ;  if  he  is  a  British  subject,  and  the  ship  a 
foreign  ship  to  which  he  does  not  belong,  he  is  liable  if 
the  collision  occurs  elsewhere  than  in  the  Queen's  do- 
minions {g) ;  and  lastly,  if  he  is  a  foreigner  and  the  ship 
foreign,  he  is  liable  if  the  collision  occurs  within  three 
miles  of  low-water  mark  on  the  shores  of  the  United 
Kingdom  (A). 

If  a  collision  involving  loss  of  life  or  serious  damage  to 
either  ship  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Trade  certificate,  his  certificate 
may  be  cancelled  or  suspended  at  a  Board  of  Trade 
inquiry  (i). 

One  of  the  consequences  of  negligence  causing  collision 
is  that  the  wrong-doer  cannot  recover  salvage  remuneration 
for  service  rendered  to  the  ship  with  which  he  has  been  in 
collision,  although  the  latter  is  also  in  fault  for  the  oolli- 


{e)  See  Reg.  v.  Carr,  10  Q.  B.  D. 
76. 

(rf)  17  &  18  Vict.  o.  104,  8.  267. 

{e)  18  &  19  Vict.  c.  91,  8.  21. 

(/)  24  &  25  Vict.  c.  100,  a.  10. 
This  Act  does  not  ap^ly  to  foreigners 
on  board  foreign  ^ips:  see  Reg,  v, 
lewis,  1  D.  &  B.  C.  C.  182,  decided 
upon  9  Geo.  4,  c.  31 ;  and  per 
€ockbiim,  C.  J.,  in  Reg,  v.  £ei/n,  2 
Ex.  D.  63,  171.  See  Reg,  v.  J>oddy 
2  John8on*s  New  Zealand  Rep.  698, 


as  to  jurisdiction  of  colonial  court 
to  try  a  British  subject  for  an 
offence  at  sea  on  boara  a  foreign 
ship:  12  &  13  Vict.  c.  96;  30  &  31 
Vict.  c.  124,  s.  11. 

(y)  30&31  Vict.  c.  124,8.  11. 

{h)  40  &  41  Vict.  c.  73. 

(»)  17  &  18  Vict.  c.  104,  8.  242  ; 
25  &  26  Vict.  c.  63,  8.  23.  As  to 
the  master's  liabilily  in  respect  of 
his  certificate  when  a  pilot  is  on 
board,  see  eupra,  pp.  257  eeq. 
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flion  (k) ;  nor,  d  fortioriy  can  he  daiin  salvage  against  the 
innocent  owner  of  cargo  on  board  her.  Nor  can  a  tug 
recover  salvage  reward  for  assistance  rendered  to  a  ship 
with  which  her  tow  has  been  in  collision  by  the  fault  of 
herself,  the  tug(/).  An  innocent  ship  may  recover  sal- 
vage for  services  rendered  to  another  which  has  negligently 
nm  into  her.  The  law  which  makes  it  the  duty  of  a  ship 
which  has  been  in  collision  with  another  to  stand  by  her, 
and  render  assistance,  does  not  prevent  her  from  recover- 
ing salvage  reward  for  assistance  so  given  {m).  A.  tug  is  Salvage  for 
entitled  to  salvage  remuneration  from  one  of  two  ships  in  oi»rdf  eaJS 
collision  to  which  she  renders  assistance  by  towing  the  other, 
other  clear  («).  And  it  seems  that,  upon  the  same  prin- 
ciple, a  vessel  would  be  entitled  to  salvage  remuneration 
for  holding  one  ship  off  another  towards  which  she  is 
driving. 

A  salvor  damaged,  without  negligence  on  her  own  part,  TugorsalTor 
by  collision  with  the  vessel  she  is  assisting,  may  recover  wi^the^^ 
against  the  latter  (o) ;  and  a  vessel  engaged  in  rendering  veMelahe Ib 
a  salvage  service  to  another  does  not  forfeit  her  right  to 
salvage  by  going  into  collision  with  the  other,  even  though 
there  was  negligence  on  her  part  such  as  to  make  her  liable 
in  damages  for  the  collision  (p). 

Where  two  vessels  were  in  collision,  and  entangled 
together  in  a  position  dangerous  to  ooth,  the  propeller 
of  one  being  foul  of  the  chain  cables  of  the  other,  a  tug 

®  Cargo  ex  Capella,  L.  K.  1  A.  {p)  The  C.  S,  Butler  and   The 

&  K,  356,  followed  in  The  Castle  BaUiCj  L.  R.  4  A.  &  E.  178.    In 

Hieing,   Ad.    Div.    March,    1886 ;  The  Liana,  2  Aap.  M.  L.  C.  366, 

The  Ettricky  6  P.  D.  127  ;   and  see  the  owners  of  a  nhip  which  had 

The  Qlengaber,  L.  B.  3  A.  &  E.  634.  been  found  to  blame  for  ooUiBion 

The  rule  is  the  same  in  America :  with  another  ship  whereby  injury 

The  Clarita,  23  Wall.  1 ;  The  Samp-  was  occasioned  to  the  latter,  were 

son,  4  Blatohf .  28.  allowed  to  intervene  for  their  own 

(I)  The  Glengaber,  ubi  tupra,  protection  in  a  salvage  suit  insti- 

(m)  The  Betriever  and  The  Queen,  tuted    bj    third    parties    against 

2  Mar.  Law  Gas.  O.  S.  556.  the  injured  ship,  and  to  put  in  bail 

(ft)  The  Vandyek,  7  P.  D.  42.  and  mtve  the  conduct  of  the  de« 

(o)  The  Mud  Hopper^  40  L.  T.  fence. 
N.  8.  462. 
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GolliBioii  with 
tow  1^  fault 
of  ing  is 
broauLof 
towage 
oontraot. 


G^eral 
aTera^  oon- 
tiibution. 


whioh,  by  towing  ahead  the  vessel  at  anohor,  enabled  her 
to  slip  from  her  anchors,  and  so  get  dear  from  the  yessel 
which  was  foul  of  her,  was  held  to  be  entitled  to  reoover 
salvage  reward  from  both  vessels  {q). 

The  faot  that  some  of  the  owners  of  a  ship  that  rendered 
salvage  service  to  another  were  also  owners  of  the  ship 
whose  negligence  had  done  the  mischief,  and  rendered  the 
service  necessary,  was  held  not  to  deprive  the  salving  ship 
of  the  right  to  salvage  remuneration  (r).  Sir  E.  Philli- 
more  said : — "  I  know  of  no  authority  for  the  proposition 
that  a  vessel  wholly  unconnected  with  the  act  of  mischief 
is  disentitled  to  salvage  reward  simply  because  she  belongs 
to  the  same  owners  as  the  vessel  that  has  done  the 
mischief." 

If  by  the  negligence  of  those  on  board  a  tug  in  the 
performance  of  the  towage  the  ship  in  tow  is  damaged  by 
collision  with  a  third  ship,  or  damages  a  third  ship,  and 
is  compelled  to  make  such  damage  good,  there  is  a  breach 
of  the  towage  contract,  and  the  tug  can  recover  nothing  in 
respect  of  the  towage  service  («).  And  we  have  seen  (^) 
that,  beyond  forfeiting  their  right  to  remuneration,  the 
owners  of  the  tug  and  the  tug  herself,  are  liable  to  the 
owners  of  the  tow  for  the  loss.  Where  a  vessel  in  tow  is 
injured  in  a  collision,  and  has  to  stop  and  repair  her 
damages,  the  tug  is  not  entitled  in  a  towage  action  to 
further  remuneration  beyond  the  sum  agreed  for  towage, 
because  she  voluntarily  stands  by  whilst  the  repairs  are 
being  effected,  and  then  completes  the  towage  («). 

Damage  received  in  a  collision  by  a  ship  or  cargo  is  not 
the  subject  of  general  average  contribution ;  and  this  is  so 
whether  the  ship  was  in  fault  for  the  collision  or  not.  But 
loss  voluntarily  incurred  for  the  benefit  of  all  concerned 


{q)  Th$  VcMdyck,  7  P.  D.  42. 

(r)  The  Olenffober,  L.  B.  3  A.  & 
E.  634. 

(»)  The  Chrittina,  3  W,  Bob.  27. 
SembUf  aliter  where  the  oontract 


13  for  salrage  service:  The  C,  S. 
Butler,  L.  B.  4  A.  &  E.  178. 


(t)  Supra,^.  201. 

(«)      ■         ' 


u)  The  HjemmgU,  4  Asp.  Mar. 
Law  Caa.  274  ;  6  P.  D,  227. 
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after  and  in  consequence  of  a  collision  for  which  the  ship 
was  not  in  fault  (or),  and  salvage  expenses  incurred  under 
the  same  circumstances  (y),  may  be  recovered  as  general 
average.  The  owners  of  a  ship  sunk  in  a  collision  by  her 
own  fault  cannot  recover  by  way  of  general  average  con- 
tribution from  cargo  owners  any  part  of  the  expense  of 
raising  the  cargo  (2). 

If  a  ship  after  collision  sinks,  her  owners  are  in  some 
places  liable  under  local  Acts  to  the  harbour  authority  or 
other  public  body  for  the  expense  of  raising  her;  and 
such  expense  may  sometimes  be  recovered  by  the  autho- 
rities by  sale  of  the  ship  and  cargo  (a). 

If  a  vessel  wilfully  or  negligently  injures  a  lightship, 
she  incurs,  in  addition  to  her  liability  for  damages,  a 
penalty  of  60/.  (6). 

As  to  the  right  of  the  holder  of  a  bottomry  bond  on 
freight  to  share  in  the  amotmt  of  the  wrong-doing  ship- 
owner's statutory  liability,  see  above,  p.  180. 


{x)  See  Flumm&r  y.  Wildman,  8 
M.  k  S.  482.  This  case  was  much 
disonssed  in  Atttcood  v.  Sellar^  5  Q. 
B.  D.  286. 

iy)  See  per  Brett,  M.  K.,  in.  The 
JSttriek,  6  P.  D.  127;  Kemp  t. 
HaUiday,  L.  B.  1  Q.  B.  620.  But 
see  Greer  v.  PooU,  5  Q.  B.  D.  272. 

(z)  The  Ettrick,  6  P.  D.  127  ;  op. 
Scaramanga  v.  Marquand,  5  Asp. 
M.  C.  410,  506,  as  to  the  rights  of 
the  cargo  owner  and  his  under- 
writers, supra,  p.  293. 

(a)  As  to  the  Thames,  see  The 
Mtriek,  mpra;  40  &  41  Vict.  c.  16 ; 
20  &  21  Vict.  c.  147  (Local). 


raising  ship 
sunk  in 
ooUision. 


Penalty  for 

injuring 

lightship. 


Rights  of 
holder  of 
bottomry 
bond  on 
freight. 


(h)  17  &  18  Vict.  c.  104,  s.  414. 
The  risk  of  collision  in  frequented 
waters  is  shown  by  the  fact  that 
in    five   yeats  ending  31  at  Dec., 

1881,  forty-eight  lightships  were 
injured  by  oomsion ;  seventy -nine 
were  injured  in  the  six  and  a-half 
years  preceding  1887  ;  an  average 

.  of  twelve  are  run  down  every  year. 
Some  of  these  collisions  occur  in 
fine  weather  and  daylight  from 
mere  inattention.    See  Naut.  Mag. 

1882,  p.  199 ;  evidence  before 
Committee  on  Electrical  Com- 
munication between  Lightships  and 
the  Shore  (1887). 
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FEACTICE. 


Service  of 
writ  out  of 
the  jurisdic- 
tion. 


Address  of 
writ* 


By  whom  to 
be  served. 


Neither  in  the  Admiralty  {a)  nor  in  the  Queen's  Bench 
Division  (b)  can  a  personal  action  for  damages,  in  respect 
of  a  collision  occurring  below  low-water  mark  of  the 
United  Kingdom,  be  brought  against  a  person  not  domi- 
ciled or  ordinarily  resident  within  the  jurisdiction  (c), 
unless  the  writ  of  summons  be  served  within  the  juris- 
diction. In  such  a  case,  service  of  the  writ  out  of  the 
jurisdiction  will  not  be  ordered, 

A  writ  addressed  to  a  person  resident  abroad,  and 
intended  to  be  served  upon  his  coming  within  the  juris- 
diction, will  not  be  set  aside  merely  because  it  describes 
him  as  having  an  English  address  (d).  A  writ  addressed 
to  a  foreign  corporation  without  any  further  description 
than  the  style  of  the  corporation,  will  be  set  aside  (e). 

In  an  action  in  reniy  the  writ  of  summons  was  served  in 
the  manner  provided  by  Ord.  IX.  r.  12.  No  appearance 
was  entered,  and  the  action  came  on  for  judgment  by 
default  under  Ord.  XIII.  rr.  12, 13.  The  writ  had  been 
served  by  the  solicitor's  clerk,  who  made  the  affidavit  of 
service.  It  was  held  that  the  service  was  valid,  and  that 
service  by  the  marshal  or  his  substitute  was  not  neces- 
sary (/), 


(a)  In  re  Smith,  1  P.  D.  300; 
The  Vivar,  2  P.  D.  29 ;  The  miens- 
lea,  7  P.  D.  57. 

(b)  Harrie  v.  Oumera  of  the  Fran- 
eonia,  2  C.  P.  D.  178. 


(e)  Ord.  XI.  r.  1,  sub-s.  (o). 

[d)  The  Helenelea,  uH  tupra. 

(e)  X%e    W,  A,   SehoUm,   13  P. 
D.  8. 

(/)  The  Solie,  10  P.  D.  62. 
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Ord.  XIX.  r.  28,  of  the  Eules  of  the  Supreme  Court, 
1883,  is  as  follows : — 

"In  actions  in  any  Division  for  damage  by  collision (y)  Preliminaiy 
between  vessels,  unless  the  Court  or  a  judge  shall  otherwise  *°  ' 
order,  the  solicitor  for  the  plaintiff  shall,  within  seven  days 
after  the  commencement  of  the  action,  and  the  solicitor  for 
the  defendant  shall,  within  seven  days  after  appearance  and 
before  any  pleading  is  delivered,  file  with  the  registrar,  master, 
or  other  proper  officer,  as  the  case  may  be,  a  document,  to 
be  called  a  preliminary  act,  which  shall  be  sealed  up,  and 
shall  not  be  opened  until  ordered  by  the  Court  or  a  judge, 
and  which  shall  contain  a  statement  of  the  following  par- 
ticulars:— 

(a)  The  names  of  the  vessels  which  came  into  collision,  and 

the  names  of  their  masters ; 

(b)  The  time  of  the  collision; 

(c)  The  place  of  the  collision; 

(d)  The  direction  and  force  of  the  wind ; 

(e)  The  state  of  the  weather ; 

(f )  The  state  and  force  of  the  tide ; 

(g)  The  course  and  speed  of  the  vessel  when  the  other  was 
first  seen ; 

(h)  The  lights  (if  any)  carried  by  her; 

(i)  The  distance  and  bearing  of  the  other  vessel  when  first 

seen  (A) ; 
(k)  The  lights  (if  any)  of  the  other  vessel  which  were  first 

seen; 
(1)  Whether  any  lights  of  the  other  vessel,  other  than  those 

first  seen,  came  into  view  before  the  collision; 
(m)  What  measures  were  taken,  and  when,  to  avoid  the 

collision; 
(n)  The  parts  of  each  vessel  which  first  came  into  contact. 
The  Court  or  a  judge  may  order  the  preliminary  act  to  be 
opened,  and  the  evidenee  to  be  taken  thereon  without  its 
being  necessary  to  deliver  any  pleadings;  but  in  such  case, 

(^)  Under  the  former   practice      Bules,  1859,  rr.  62—64. 
preliminary  acts  were  required  in  (A)  In  Th«  Godiva,  11  P.  D.  20, 

'*  all  cases  of  damagpe.*'    Ad.  Ct.      this  was  insafficiently  stated. 

M.  X 
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if  either  party  intends  to  relj  on  the  defence  of  compulsoiy 
pilotage,  he  may  do  so,  and  shall  give  notice  thereof  in 
writing  to  the  other  party  within  two  days  from  the  opening 
of  the  preliminary  act." 

This  enactment  applies  to  actions  for  loss  of  life  by 
collision  under  Lord  Campbell's  Act;  in  such  an  action 
preliminary  acts  must  be  filed  (k).  But  no  preliminary 
act  is  required  in  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  her  tug  for  negligent  towage,  whereby 
a  collision  was  caused  between  the  tow  and  a  third  ship  (/). 
Though,  in  the  absence  of  evidence  that  it  was  impossible  to 
file  a  preliminary  act,it  was  held  necessary  in  an  action  by  the 
owner  of  cargo  on  board  a  barge  against  a  ship  with  which 
the  barge  was  in  collision  (m).  In  an  action  by  the  owners 
of  cargo  against  the  carrying  ship  for  damage  to  cargo  by 
collision  caused  by  the  fault  of  the  carrying  ship,  no 
preliminary  act  is  necessary  (n).  It  has  been  said  that  it 
_ .  -  ^m  be  required  in  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  the  tug  for  negligent  towage  whereby 
a  collision  occurs  between  tug  and  tow  (o). 
Object  of  The  object  of  the  preliminary  act  was  explained  by 

^^  ^  I)T,ljUBhington  in  The  Vortigem{p),  "  Preliminary  acts 
were  instituted  for  two  reasons — to  get  a  statement  from 
the  parties  of  the  circumstances  recenti  factOy  and  to  prevent 
the  defendant  from  shaping  his  case  to  meet  facts  put 
forward  by  the  plaintiff,"  Consequently,  the  Court  will 
not  allow  a  party  before  {q)  or  at  (r)  the  hearing  to  depart 
from  or  amend  {q)  his  preliminary  act. 


(h)  JFebaier  v.  Manchester ^  She/-  Huddleston,   B.,  in  Anmirong  v. 

JUldy    and  Zineolnahire   Mail,    Co.y  Gatelee,  22  Q.  B.  D.  262. 
W.  N.  1884,  p.  1.  {n)  The  John  Boffne,  3  Asp.  H. 

(f)  ArtMtrong  t.  OauUe,   22   Q.  L.  C.  341. 
B.  U.  260.  (o)  Per  Wills,  J.,  in  Armetrmg 

(m)  Secretary  of  State  fwr  Indian,  ▼.  Gaeeleej  22  Q.  B.  D.  260,  263. 
Hewett,  6  Asp.  M.  G.  384.    There  {p)  Sw.  618. 

had  been  an  action  in  Admiralty  {q\  The  Miranda^  7  P.  D.  186. 

between  the  barge  and  the  ship.  (r)  The  Frankland,  L.  R.  3  A.  & 

This   is  the  case  referred  to  by  E,  611 ;  The  Vorti^emy  Sw.  618. 
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It  was  a  rale  of  the  Admiralty  Court,  and  the  rule  is  "Prooi  must  be 
still  enforced  by  the  Admiralty  Division,  that  a  plaintifE  '^ugj^ 
in  framing  his  statement  of  olaim  must  state  the  circum- 
stances of  the  collision,  so  far  as  they  are  known  to  him  («), 
with  sufficient  clearness  and  accuracy  to  enable  his  adversary 
to  know  the  case  which  he  has  to  meet  {t)\  Where  the 
plaintiff's  allegations  have  been  such  as  to  mislead  the 
defendant  upon  essential  points,  it  was,  before  the  Judi- 
cature Act,  and  doubtless  would  still  be,  held  that  the 
plaintifE  is  not  entitled  to  recover.  The  particular  acts  of 
negligence  which  caused  the  collision  must  be  stated  in 
specific  terms.  If  the  plaintiff  alleges  that  the  collision  was 
caused  by  the  starboarding  of  the  helm  of  the  defendant 
ship,  and  the  proof  be  that  the  helm  was  never  starboarded, 
the  plaintiff  would  probably  fail  to  recover,  although  it  is 
proved  that  his  adversary's  ship  was  in  fact  alone  to 
blame  (w).  But  the  rule  that  proof  must  be  secundum 
allegata  is  enforced  only  so  far  as  the  allegata  are  material  {x) ; 
in  other  words,  so  far  as  the  non-observance  of  the  rule 
has  made  it  impossible  for  the  defendant  to  meet  the  case 
brought  against  him. 

If  any  of  .the  Regulations  for  Preventing  Collisions  at  Sea  Infrmgement 
have  been  infringed,  it  is  the  practice,  and  it  would  seem  tioMmust be 
to  be  necessary  (y),  for  the  plaintiff  to  specify  which  they  Bpeoifically 
are.     In  the  absence  of  such  an  allegation  in  his  pleadings 
it  is  conceived  that  evidence  of  the  infringement  would  not 
be  admitted  (z).    But  it  is  not  essential  that  the  plaintiff 

(•)  As   to  when   they  are   not  See  also  The  Hoehung  and  The  Zap' 

known,  see  The  Sehwalbe^  Sw.  521;  wing,  7  App.  Gas.  512. 
The  England,  5  Not.  of  Ca.  174.  {x)  The  Alice  and  ItoHta,  L.  R. 

(0  The   whole    subject   is   ex-  2  P.  C.  214. 
hanstively  dealt  with  in  Williams  (y)  The  Ebenezer,  2  W.  Rob.  206, 

k  Brace,  Admiralty  Practice,  2nd  211 ;   The  Bothnia,  Lush.  52,  54. 
ed.  pp.  338  acq,,  and  seeOrd.  XIX.  (s)  In  The  PeHm,  Ad.  Div.  10th 

r.  4.  Nov.,  1886,  Sir  J.  Hannen  allowed 

(«)  It  was  so  held  before  the  an  amendment  of  the  statement  of 

Judicature  Acta:  The  Ann,  Lush.  claim  at  the  trial  by  inserting  a 

66;  The  Marpeaia,  L.  R.  4  P.  0.  charge  of  breach  of  the  "starboard 

212;    The    North    American,    S w .  side  *  *  rule.  Op.  The  Lady  Ann,  7  Not. 

358;  The  Haaxcell,  Br.  &  L.  247.  of  Ga.  364,  370,  where  under  special 
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should  prove  all  the  allegations  made  in  his  statement  of 
claim ;  if  he  proves  the  material  part  of  the  case  alleged,  it 
will  be  sufficient  (a).  An  allegation  that  the  defendant 
ship  was  alone  in  fault  does  not  prevent  the  plaintiff  from 
obtaining  a  judgment  for  half  his  loss  upon  proof  that  both 
ships  were  in  fault  {b). 
Bef eaoe.  The  defendant  in  his  defence,  besides  traversing  all  the 

allegations  of  the  plaintiff  he  intends  to  deny,  should  state 
the  circumstances  of  the  collision  (o).  Thus,  if  the  defence 
is  that  the  plaintiff  gave  him  a  foul  berth,  he  must  so 
plead.  Before  the  Judicature  Acts  it  was  held  that  it  was 
not  sufficient  for  him  simply  to  traverse  the  plaintiff's 
statements  (d).  But  the  plaintiff  must  prove  his  case,  and 
where  he  fails  to  do  so,  he  will  not  succeed  merely  because 
the  defendant  has  in  his  defence  told  a  story  of  the  colli- 
sion which  he  fails  to  prove  (e).  Where  the  defence  is 
*^  inevitable  accident,"  it  is  usual  in  terms  so  to  plead ;  but 
it  is  conceived  that  this  is  not  necessary  (/) .  If  the  defence 
is  "  compulsory  pilot,"  it  is  the  practice,  and  it  would  seem 
to  be  necessary,  for  the  defendant  to  plead  it  (g). 
Judgment  at  Prior  to  the  Judicature  Acts  it  was  held  that  a  verdict 
it  can  be  ^^^  judgment  in  an  action  at  law  that  one  of  two  ships, 
^^^J^  B.,  was  in  fault  for  the  collision,  and  that  the  defendants, 
her  owners,  were  liable  to  the  plaintiffs  for  the  amount  of 
their  loss,  were  no  bar  to  subsequent  proceedings  in  Admi- 
ralty in  rem  against  the  ship  A.  by  the  defendants  in  the 

drotunstaiioee  the  defendant  ship  matUr,  6  Jnr.  N.  S.  782. 

was  found  to  Uame  for  a  failure  to  {d)  I%e  Why  Kot^  L.  B.  2  A.  & 

port  which  was  not  alleged  in  the  E.  265. 

pleadings.  {e)  See  The  Ea»t  Lothian^  Loah. 

(a)  Ths  AfMlia,  Br.  &  L.  Sll,  241. 

814.    See  also  7Atf  Dapateh,  Lush.  (/)  See  1%«  ^.  Z,,  33  L.  J.  Ad. 

98  :  The  Lady  Ann,  7  Not.  of  Ga.  200 ;    The  England,  6  Not.  of  Oa. 

870;  The  England,  5  Not.  of  Ga.  170,  174. 

170  ;  The  East  Lothian,  Lush.  241,  {g)  For  the  old  praotioe,  see  The 

248.  Canadian,   I  W.  Kob.   343;    The 

{b)  The  Aurora  and  The  Mobert  Northampton,  1  Sp.  E.  &  A.  165,  n.  ; 

Ingram,  Lush.  327,  329.  The  Alhambra,  Br.  &  L.  286 ;  I%e 

{e)  For  the  old  practioe,  see  The  European,    Williams    and    Bruoe, 

Ttrgil,  2  W.  Rob.  204 ;  The  Iron-  2nd  ed.  352,  note  (0- 
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common  law  action ;  and  that  the  judgment  at  law  could 
not  be  pleaded  or  given  in  evidence  in  the  Admiralty 
action  (A).  It  is  diflScult  to  reconcile  this  decision  with 
the  principle  that  a  decision  in  the  presence  of  the  parties 
upon  the  merits  is  res  judicata ;  a  principle  which  seems  to 
apply  whether  the  judgment  is  at  law  or  in  Admiralty  pro- 
ceedings in  rem.  Where  a  defendant  at  law  pleaded  a 
decree  of  the  Admiralty  Court  upon  the  merits  in  his 
favour,  it  was  held  that  the  plea  was  bad,  because  it  did 
not  show  that  the  Admiralty  Court  had  jurisdiction  (i). 

As  to  the  eflFect  in  the  Courts  of  this  country  of  a  Foreign 
foreign  judgment  in  action  relating  to  the  collision,  see  ^^  ^™^ ' 
above,  p.  224. 

The  following  points  have  been  decided  with  regard  to  Evidence, 
evidence  admissible  in  collision  actions. 

Notwithstanding  the  terms  of  17  &  18  Vict.  c.  104,  ^fir«. 
ss.  282,  285,  the  official  log  is  not  evidence  for  the  ship  (^), 
nor  is  the  ship's  log,  though  the  mate  who  wrote  it  is 
dead(/).     But  both  these  documents  often  afford  valuable 
evidence  against  the  ship  (m). 

The  result  of  proceedings  at  an  inquiry  under  the  Mer-  Result  of  pro- 
chant  Shipping  Acts  (n) ;  at  a  naval  court  martial  (o) ;  at  J^^JJJ^io. 
an  inquiry  by  a  pilotage  authority  {p) ;  or  at  a  coroner's 
inquest  (y), — is  irrelevant  in  a  collision  action. 

(A)  The  ClareneCf  1  Sp.  E.  &  A.  jeoted  to,  appears  to  have  been 
206  ;  but  see  per  Ejiight-Bruoe,  used  as  evidenoe  for  the  ship. 
L.  J.,  1  Sp.  E.  &  A.  209,  n. ;  and  (m)  See  observations  by  West- 
see  The  Ann  and  Mary,  2  W.  Rob.  burj,  0.,  in  The  Singapore, 
189 ;  eemble,  the  case  referred  to  in  supra,  as  to  the  value  of  the  ship's 
The  Clarence.  See  also  The  Sylph,  log  as  evidence  against  the  ship, 
L.  R.  2  A.  &  E.  24 ;  The  Antelope,  and  as  to  alterations  dis(arediting 
L.  R.  4  A.  &  E.  33;  The  Due  the  log. 
Checchi,  L.  R.  4  A.  &  E.  35,  n.  (n)  The  Mangerton,  Sw.  120 ;  The 

(»)  Harris  v.    Willie,    16   C.   B.  City  of  London,  Sw.  2ib, 
710.  (o)  H.M.S.    Swallow,    Sw.    30; 

(k)  The  Europa,    13    Jur.    856 ;  the  report  of  a  naval  officer  to  the 

The  Malta,  2  Hag.  158,  note;  7^e  Lords  of  the  Admiralty  is  privi- 

Marl  of  Dumfries  (engineer's  log),  leged  as  a  State  document,  and  no 

10  P.  D.  31.  order  to  produce  it  wiU  be  made. 

(/)  The  Eenry  Cozon,  3  P.  D.  166.  (p)  The  Lord  Seaton,  2  W.  Rob. 

In   The  Singapore,  L.  R.    1  P.  C.  391. 
378,   the   ship's   log,   though  ob-  {q)  The  Mangerton,  Sw.  120. 
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Protest; 
deposition 
before  reoeiyer 
of  wreck. 


Coastgfoard 
and  Hghtfihip 
logs. 


Statements  by 
master; 

by  seamen, 
and  others. 


Letter  by 
master  to 
owner. 


A  protest  (r),  and  a  depositioii  made  before  a  receiver  of 
TnTeck,  though  the  master  has  died  since  making  it  {s)y  are 
not  admissible  in  evidence,  except  in  cross-examination  for 
the  purpose  of  contradicting  a  witness  who  denies  or  does 
not  admit  having  made  them.  It  seems  that  the  original 
depositions  taken  before  the  receiver  must  be  produced, 
and  that  copies  cannot  be  put  in  (t). 

Copies  of  entries  in  the  oflBcial  journals  kept  by 
coastguardsmen,  and  copies  of  entries  in  lighthouse  and 
lightship  logs  relating  to  the  weather,  are  usually  admitted 
in  the  Admiralty  Division  upon  production  of  an  affidavit 
by  the  proper  officer  (m). 

Statements  by  the  master  as  to  matters  in  issue  are 
admitted  to  prove  the  facts  stated  against  the  owner  (x); 
but  not  statements  by  other  officers,  by  seamen  (y),  or  by 
the  pilot  (s),  though  statements  by  seamen  and  others  on 
board,  made  at  the  moment  of  collision,  have  in  some 
cases  been  admitted  as  part  of  the  res  gestm  (a). 

In  an  action  by  cargo-owner  against  shipowner  for  loss 
of  cargo  by  strandrug,  a  letter  written  by  the  master  to 


(r)  Christian  t.  Coombe,  2  Esp. 
489  ;  The  Ljudica,  23  L.  T.  N.  8. 
474  ;  The  Emtna,  2  W.  Rob.  316 ; 
The  Eedwig,  1  Sp.  E.  &  A.  19. 
As  to  the  value  of  such  evidence, 
see  The  Omanli,  7  Not.  of  Gas.  607, 
610. 

U)  The  Little  Lizzie,  L.  R.  3  A. 
&  E.  66;  Nothard  v.  Pepper^  17 
C.  B.  N.  S.  39  ;  The  Henry  Coxon^ 
ubi  sup.  As  to  inspeotion  of  copies 
of  these  depositions  f  umiBhed  to 
the  adverse  party  by  the  Board  of 
Trade :  The  Palermo,  9  P.  D.  6. 

(0  It  was  so  held  by  Butt,  J., 
in  The  Risca,  26th  March,  1886; 
The  Benayo,  29th  March,  1886; 
and  (semble)  by  Dr.  Lushington  in 
The  Emperor  and  The  Zephyr,  12 
W.  R.  890;  The  Oscar y  12  W.  R. 
872 ;  but  see  The  Oscar,  10  L.  T. 
N.  S.  789,  differently  reported. 
See  alsojp^r  Tindal,  0.  J.,  Bastard 
V.  Smith,  10  A.  &  E.  213,   214 ; 


Davies  v.  Lavies,  9  C.  &  P.  252 
Eighjield  v.  Peake,  M.  &  M.  109 
Bumand  v.  Nerot,  1  C.  &  P.  678 
Ewer  V.  Ambrose,  4  B.  &  C.  26  ;  1 
Rosooe,  N.  P.  16th  ed.  168,  169. 

(h)  An  examined  copy  is  suffi- 
cient :  The  Maria  des  JJores,  Br.  & 
L.  27 ;  The  Catherxna  Maria,  L.  R. 
1  A.  &  E.  63. 

{x)  The  Midlothian,  16  Jur.  806  ; 
The  Manchester,  1  W.  Rob.  63; 
The  Europe,  13  Jur.  866;  The 
Actaon,  1  Sp.  E.  &  A.  176 ;  The 
Solway,  10  P  B.  137.  And  so  in 
America:  The  Pototnae,  8  WalL 
690. 

(y)  2%e  Lord  Seaton,  2  W.  Rob. 
391,  393;  The  Foyls,  Lush.  10; 
and  see  The  Oreat  Eastern,  Holt, 
169. 

(«)  The  Lord  Seaton,  2  W.  Rob. 
391,  393  ;   The  Schwalbe,  Sw.  621. 

(«)  The  Schwalbe,  Sw.  621 ;  The 
Mellona,  10  Jur.  992. 
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the  shipowner,  detailing  the  facts  of  the  stranding,  was 
admitted  as  evidence  of  those  facts  (b). 

Evidence  in  a  previous  action  for  the  same  collision,  but  Evidence  in 
between  different  parties,  is  not  admissible  in  the  subse-  ^^]" 
quent  action  {c).  But  where,  after  judgment  in  an  action 
by  the  owner  of  ship  A.  against  the  owner  of  ship  B.,  the 
latter  sued  the  former  in  a  fresh  action  for  the  same  colli- 
sion, evidence  in  the  first  action  was  allowed  to  be  read  in 
the  subsequent  action  (rf). 

Ajb  to  the  mode  of  proving  the  Eegulations  for  Pre-  RegulatioDs; 
venting  CoUisions  at  Sea,  see  25  &  26  Vict.  c.  63,  s.  26  ^o^P«>^«d- 
(irtfra,  p.  341). 

Where  the  defence  raised  is  that  of  "  compulsory  pilot,"  Proof  of 
and  the  defendant  has  reason  to  think  that  the  pilot  will  ^^^^^^ 
be  a  hostile  witness  upon  the  facts  of  the  collision,  the  ?*^^"^^* 
proper  course  for  him  to  take  is  to  subpoena  the  pilot  to 
produce  his  licence,  and  to  be  provided  with  evidence  iden- 
tifying him  with  the  person  named  in  the  licence  {e). 

There  was  at  one  time  a  doubt  whether,  in  a  collision  Interruga- 
action,  interrogatories  with  respect  to  matters  stated  in  the     ^^' 
preliminary  acts  and  the  other  circumstances  of  the  colli- 
sion, could  be  administered.     It  was  decided  that  such 
interrogatories  are  admissible  (/).      They  are,  however, 
seldom  used  in  practice. 

In  answering  interrogatories,  a  defendant  in  a  collision  Answering 
action  must  answer  as  to  matters  touching  the  collision  tortesT^" 
which  are  in  the  knowledge  of  their  servants  or  agents, 
the  master  and  crew  (ff). 

It  was  formerly  the  practice,  in  the  Court  of  Admiralty,  Who  toT)egin 
where  the  plaintiff's  ship  was  at  anchor,  or  where  the  sole  action. 

{b)  The  Solwayy  10  P.  D.  137 ;  Dig.    (ed.    1866)   591 ;     see    Oid. 

see  The  Neptune  the  Seeond,  1  Bods.  XxXVII.  r.  8,  and  notes  in  An- 

467,  469.  nual  Praotioe. 

{e)  TJ*e  Willuim  Eutt,  Lush.  26;  (e)  See  aboTe,  p.  239. 

The  Demetnue,  L.  B.  3  A.  &  E.  (/)  TA«-8w&,  34 L.T.N. S.  136. 


623.  (y)   The  Eadnorthire,  6  P.  D.  172; 

(rf)  The  North  American,  Lush.       The  Isle  of  Cyprus,  15  P.  D.  134 
80;  The  ItoeendaUy  2  Pritoh.  Ad.       (orew  of  pUuntifl's  ship  drowned}. 


Digitized  by 


Google 


312 


PRACTICE. 


Order  to 
inspect. 


Kautioal 
assessors: 
evideDoe  of 
experts  Dot 
admissible. 


Fnnction  of 
assessors. 


defence  was  inevitable  accident,  for  the  defendant  to 
begin.  This  practice  has  been  changed,  and  the  rule  now 
is  that  plaintiff  shall  in  all  cases  begin  (h) ;  or,  at  least, 
in  all  cases  where  (as,  sembk,  is  always  the  case)  the  onus 
of  proof  is  upon  him  (/). 

Power  is  given  to  any  party  to  an  Admiralty  action  to 
apply  for  an  order  for  inspection  of  any  ship  or  other 
personal  or  real  property,  the  inspection  of  which  may  be 
material  to  the  issue  of  the  action  (A:).  This  power  was 
exercised,  in  The  Magnet,  with  reference  to  ships'  lights  (/); 
also  in  The  Oermania{m).  In  a  recent  case(»),  it  was 
held  that  the  order  will  not  be  made  where  the  party 
applying  has  an  opportunity  of  proving  the  facts  by  evi- 
dence in  the  ordinary  way. 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division, 
nautical  assessors  advise  the  Court  upon  questions  of  sea- 
manship. In  the  Queen's  Bench  Division,  assessors  are 
not,  in  practice,  but  may  be  (o),  called  in.  In  the  Queen's 
Bench  Division,  matters  of  seamanship  may  be  proved  by 
experts ;  in  Admiralty,  and,  it  seems,  in  any  Court  where 
assessors  are  present  to  advise  the  Court,  such  evidence  is 
not  admissible  {p).  In  a  recent  case,  evidence  directed  to 
show  what  was  the  usual  mode  of  navigating  ships  in  the 
entrance  to  the  Mersey  was  held  to  be  inadmissible  in  the 
Admiralty  Division  {q). 

The  function  of  the  assessors  is  not  to  decide  questions  of 


(A)  See  The  Otter,  L.  R.  4  A.  & 
E.  203  ;  The  Benmore,  L.  R.,  4  A. 
&E.  132. 

(i)  See  supra,  p.  30,  as  to  onus 
of  proof. 

(k)  24  Vict.  c.  10,  s.  18;  and  see 
now  Ord.  L.  r.  3,  of  the  R.  S.  0. 
1883. 

(I)  L.  R.  4  A.  &  E.  417,  428. 

(m)  3  M.  L.  0.  0.  S.  140,  269. 

(n)  The  Victor  Oovaeevitch,  10 
P.  D.  40. 

(o)  36  &  37  Vict.  c.  66,  s.  56. 

Ip)  The  Gazelle,  I  "W.  Rob.  471 ; 
The  Ann  and  Mary,  2  W.Rob.  189, 


196 ;  Tlie  No,  1  Sp.  E.  &  A.  184 ; 
The  Sir  Robert  Feel,  4  Asp.  M.  L.  0. 
321 ;  The  Earl  Spencer,  L.  R.  4  A. 
&  E.  431  ;  The  Assyrian,  63  L.  T. 
N.  S.  91. 

{q}  The  Kirhy  Hall,  8  P.  D.  71. 
But  in  The  Velocity,  L.  R.  3  P.  C. 
44,  such  evidence  (with  reference 
to  the  Thames)  was  admitted .  See 
also  The  Andahman,  2  P.  D.  231, 
as  to  proof  of  usual  precautions  at 
a  launch  in  the  Mersey.  It  seems 
that  the  Court  will  take  the  opinion 
of  the  assessors  upon  such  points : 
The  Cambria,  infra,  467. 
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fact  arising  in  the  case,  but  to  advise  the  Court  upon 
nautical  matters  (r).  The  decision  of  the  case  rests  entirely 
with  the  judge.  Even  in  purely  nautical  matters  he  is  not 
bound  to  follow  the  advice  of  his  assessors,  if  it  does  not 
agree  with  his  own  opinion  («),  though  their  advice  will  be 
rarely  questioned  {fj.  The  advice  of  the  Trinity  Brethren 
in  the  Admiralty  Diviaon  upon  a  question  of  pure  seaman- 
ship does  not  conclude  the  case,  and  may  give  rise  to  an 
appeal  (w).  If  the  Trinity  Brethren  differ  in  opinion,  the 
Court  has  on  more  than  one  occasion  obtained  the  opinion 
of  one  or  more  of  the  other  Brethren  (v).  In  a  case  where 
the  judge  differed  in  opinion  from  the  Trinity  Brethren, 
and  they  reduced  their  views  and  the  reasons  for  them  to 
writing,  and  at  his  request  preserved  them  in  case  the 
Court  of  Appeal  should  call  for  them,  that  Court  refused 
to  order  the  Admiralty  registrar  to  deliver  to  the  appel- 
lants a  copy  of  those  reasons  (x). 

A  plaintiff  who  has  been  unsuccessful  in  an  action  at  piaintifP  un- 
law tried  upon  the  merits  (y),  or  who  has  received  pay-  ^^^^^^^^^ 
ment  of  the  sum  for  which  he  obtained  judgment  (2),  judgment  is 
cannot  afterwards  proceed  against  the  ship  in  Admiralty  ^nnot  after- 
for  the  same  collision ;  nor  would  he  be  allowed  to  sue  at  V^f  ^®  ^ 
law  and  in  Admiralty  at  the  same  time  for  the  same  ^ 

*>  He  cannot  sue 

collision  (a) .  at  law  and  in 

Admiralty  at 

(r)  See  The  Hannibal,  L.  R.  2  (u)  See  7%*  Falkland,  Br.  &  L.  "™®  **"®- 

A.  &  E.  56,  as  to  the  practioe  of  204. 

the  judge  in  taking  the  opinion  of  (r)   Th$  Magna  Charta^    1   Asp. 

his  assessors.  M.  L.  0.  163  ;  The  FrietM  Good- 

(«)  See  The  Magna  Charta,  1  A^.  toiU  and  The  Peggy,  eujtra,  p.  161. 

M.  L.  G.  163 ;    The  Aid,  6  P.  D.  [x)  The  JBanshee,  6  Asp.  M.  0. 

84;    The  Beryl,  9  P.  D.  137,  141.  130. 

Both  Dr.  Lushington  (7  Not.  of  {y)  See  The  Grief ewald,  Sw.  430, 

Gas.  364),  and  a  present  judg^  of  436. 


the  Admiralty  Biyision,  have  taken  (z)   The  Orient,  L.  R.  3  P.  G.  696. 

■  ■       ew.  («)   The  John  and  Mary,  Sw.  471. 

'  It  would  he  impertinent  in  a      In  this  respect  the  rights  of  a  person 


.  (0  "J 
judge  I 


judge  not  to  consider  as  almost  entitled  to  u  maritime  lien  differs 

binding  upon  him  the  opinion  of  .  from  those  of  a  mortgage,  who 

the  nautical  g^tlemen  who,  having  may  pursue  all  his   remedies  at 

ten  times  his  own  skill,  are  called  once:  Fisher  on  Mortgages,  3rd  ed. 

into  assist  him.*'    P^Brett,M.B.,  321. 
The  Beryl,  9  P.  D.  137,  141. 
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by  different 
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dant. 


In  order  to  avoid  multiplicity  of  aotiona,  where  the 
owners  of  two  ships  that  have  been  in  collision  institute 
separate  or  cross  actions  against  each  other,  the  Court  will 
consolidate  the  two  actions  (6),  or  by  consent  the  two 
actions  may  be  heard  upon  the  same  evidence. 

Actions  by  different  plaintiffs  in  respect  of  the  same 
collision  against  the  same  ship  or  the  same  defendants  may 
be  consolidated  in  Admiralty,  even  as  against  an  unwilling 
defendant,  or  at  the  instance  of  the  defendant  as  against 
an  unwilling  plaintiff  (c).  And  where  two  ships  belonging 
to  the  same  owners,  one  being  disabled  and  in  tow  of  the 
other,  fouled  a  third  ship,  several  actions  by  the  owners 
and  by  the  master  and  crew  of  the  third  ship  against  the 
two  ships  that  fouled  her  were  consolidated  (d). 

This  practice  of  consolidating  actions,  which  appears  to 
have  been  peculiar  to  the  Court  of  Admiralty,  has  been 
continued  since  the  Judicature  Acts  by  the  Admiralty 
Division.  Thus,  recently  an  action  by  the  owner  of  ship 
A.  and  an  action  by  the  owner  of  cargo  on  board  A 
against  the  owner  of  ship  B.,  with  which  A.  had  been 
in  collision,  were  consolidated  (e). 

Where  the  actions  are  in  personam  and  in  one  of  them 
service  of  the  writ  has  not  been  effected,  consolidation  will 
not  be  ordered  (/). 

Although  it  has  the  power  to  force  consolidation  upon 
unwilling  parties,  the  present  practice  of  the  Admiralty 
Division  is  not  to  exercise  that  power  (g) ;  but  a  plaintiff 
who  unreasonably  objected  to  consolidation  and  afterwards 


(A)  Jud.  Act,  1873,  s.  24,  sub-s.  7. 
See  Thomson  ▼.  S.  E.  Rail.  Co,,  9 
Q.  B.  D.  320.  So  24  Vict.  c.  10, 
s.  34,  gave  the  Admiralty  Court 
the  same  power. 

(e)  The  WiUiam  Hutt,  Lush.  26  ; 
The  Melpomene,  L.  R.  4  A.  &  E. 
129 ;  The  Folk,  4  Asp.  M.  L.  C. 
692.  The  Cumberland^  6  L.  T. 
N.  S.  496. 


(d)  The  American  and  The  Syria, 
L.  R.  4  A.  &E.226. 

(e)  The  Sector,  8  P.  D.  218. 
As  to  the  effect  of  24  Vict.  c.  10, 
B.  34,  see  The  Demeiriut,  L.  R.  3 
A.  &  E.  623. 

(/)  The  Heknelea,  7  P.  D.  67. 

is)  The  Jacob  Landetrom,  4  P.  D. 
191 ;  The  Vildosala,  4  Asp.  M.  L.  C. 
228 ;  The  Paeithea,  6  P.  D.  6 ;  and 
see  The  JFilliam  Butt,  ubi  mjn-a. 
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succeeded  in  his  action,  has  been  ordered  to  bear  the  costs 
occasioned  by  his  objecting  to  consolidation  (A). 

The  power  of  consolidating  actions  above  referred  to  is 
wider  than  that  conferred  upon  the  several  Divisions  of 
the  High  Court  of  Judicature  by  Ord.  XLIX.  r.  8,  which 
is  exerciseable  only  at  the  instance  of  defendants  (t).  The 
practice  which  is  adopted  in  other  Divisions  of  trying 
one  of  several  actions  by  different  plaintiffs  against  the 
same  defendants  as  a  test  action  (k)  does  not  appear  to 
have  been  ever  in  use  in  Admiralty. 

Where  the  rights  and  liabilities  of  the  parties  can  be  Plaintiff  lying 
fairly  settled  in  the  usual  way  upon  claim  and  counterclaim,  judgn^rin 
a  party  who,  before  bringing  his  action,  awaits  the  decision  ^^^  action. 
of  an  action  in  respect  of  the  same  collision  in  which  he  is 
defendant,  does  so  at  the  risk  of  having  to  pay  costs  (/). 

Where  cross  actions  were  tried  before  juries  in  a  common 
law  court,  with  the  result  that  contradictory  verdicts  were 
obtained,  and  each  party  applied  for  a  new  trial,  it  was 
said  by  the  Privy  Council  that  if  the  evidence  in  each 
action  was  such  that  a  jury  might  reasonably  find  either 
way,  the  two  actions  ought  to  be  tried  again,  not  separately, 
but  together  (w). 

Where  there  are  cross  actions  or  action  and  counterclaim.  Cross  actions : 
and  the  defendant  ship  in  the  principal  action  is  arrested,  arresteJ,  the 
if  the  plaintiff  ship  has  been  lost  or  for  some  other  reason  ^^^^  jot: 
cannot  be  arrested,  her  owner  will  not  be  permitted  to  ceedings. 
prosecute  his  action  until  he  gives  security  for  the  amount 
claimed  against  him  in  the  cross  action  (w),  or  counter- 
claim (6),     This  rule  has  been  applied  where  the  parties 


(A)  The  Lord  Strathnairn,  cited  (/)  The   Calypto,   Sw.   28;     The 

Williams&Brace,  2nded.  387;and  BreadalhanCy    7    P.   D.    186;    The 

see   The  Nieolina,  2  "W.  Rob.  175  ;  Julia  Fisher,  2  P.  D.  116. 

The  Bartleyj  Sw.  198.  (m)  Australian  Steam  Navigation 

(•)  Annual  Practice,  Ord.  XLIX.  Co,  v.  Smith  f  Sons,  The  Birksgate 

r.  8,  note;   Archb.  Pr.  407  8eq\    2  and  rA<;^arra6oo/,14App.Oa8.321, 

Chitty,  Pr.  1086  seq.  324. 

(k)  See  Amos  ▼.  Chadwiek,  4  Ch.  («)  24  Vict.   o.    10,   s.  34  ;  The 

D.  867  ;    Bennett  t.  Lord  Bury^  6  Charkieh,  L.  R.  4  A.  &  E.  120. 

C.  P.  D.  339.  {o)  The  Breadalbane,  7  P.  D.  186 ; 
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against  pilot. 


are  foreigners  resident  abroad  (jt?),  against  a  British  subject 
resident  in  England  (q),  and  against  a  foreign  sovereign 
whose  ship  was  privileged  from  arrest  (r).  The  Act  24 
Vict.  0.  10,  s.  34,  which  enables  the  Court  to  stay  pro- 
ceedings in  this  case  applies  only  to  actions  in  rem ;  the 
wording  of  the  section  shows  that  it  has  no  application  to 
actions  in  pei^aonam  («). 

Where  actions  in  respect  of  the  same  collision  are 
pending  in  the  Admiralty  Division  and  in  a  County  Court 
at  the  same  time,  the  practice  is  for  the  latter  Court  upon 
application  in  that  behalf  being  made  to  it  under  31  &  32 
Vict.  c.  71,  s.  6  (County  Courts  Admiralty  Jurisdiction 
Act,  1868),  to  order  that  the  County  Court  action  be 
transferred  to  the  Admiralty  Division.  The  conduct  of 
the  consolidated  action  will  usually  be  given  to  the  plaintiff 
in  the  action  which  was  first  instituted  {t). 

Damage  to  ship  or  goods  and  injury  to  person  may  be 
sued  for  in  separate  actions  though  caused  by  the  same 
negligent  act,  in  the  same  collision,  at  the  same  time,  and 
to  the  same  person  (w). 

Before  the  Judicature  Acts,  the  Court  of  Admiralty 
refused  to  entertain  an  action  inpersofiam  against  a  pilot  (^) ; 
but  since  the  passing  of  those  Acts,  there  is  no  objection 
on  the  ground  of  jurisdiction  to  bringing  such  an  action  in 
the  Admiralty  Division.  Accordingly  the  Court  has,  in 
the  absence  of  objection  by  the  defendant,  entertained  an 
action  in  rem  in  which  the  pilot  has  been  added  as  a  de- 
fendant (y).     But  it  has  been  held  (2),  that  the  Court  will 


The  Julia  Fisher,  2  P.  D.  115  ;  The 
NewbatiU,  10  P.  D.  33.  Cf.  The 
Carnarvon  Castle,  3  Asp.  M.  C.  607, 
and  disting.  The  Alns  Hobne  (2nd 
action),  4  ibid.  592. 

(p)  The  Charkieh,  ubi  supra;  The 
Julia  Fisher,  ubi  supra. 

(q)  The  Cameo,  Lush.  408. 

(r)  The  NewbattU,  10  P.  D.  33. 

is)  See  The  Amazon^  36  L.  J. 
Ad.  4. 

(t)  TJie  Never  Despair,  9  P.  D. 
34  ;  The  Immaeolata  Ctmeesiane^  8  P. 


D.  34.     See  also  The  Cosmopolitan^ 
ibid.  35  ;  The  BJom,  ib.  36,  n. 
(m)  Brunsden  v.  Sumfrey,  11  Q. 

B.  D.  712;  14Q.  B.  D.  141. 

{x)  The  Urania,  10  W.  R.  97 ; 
The  Alexandria,  L.  R.  3  A.  &  £. 
674 ;  Flower  v.  Bradley,  44  L.  J. 
Ex.  1. 

(y)  See  WiUiamB  &  Brace,  Ad. 
Pr.  2nd  ed.  94,  95,  note(<!). 

(z)  The  BowesJUld,  5  Asp.  M.L. 

C.  265. 
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not,  under  Ord.  XVI.  r.  11,  add  parties  so  as  to  turn  an 
aotion  in  rem  into  an  action  in  personam  ;  and  it  does  not 
appear  that  the  pilot  has  ever  been  added  as  a  defendant 
except  by  consent.  It  appears,  however,  from  the  records 
of  the  Court,  that  in  the  last  century  the  master  was 
commonly  sued  together  with  the  ship. 

By  6  &  7  Will.  IV.  0.  100  (local  and  personal),  s.  8,  it  Aotionagainat 
is  provided  that  no  action  in  any  of  His  Majesty's  Courts  p^t^^T" 
of  Law  shall  be  brought  against  the  Dublin  Steam  Packet  notice. 
Company  unless  a  month's  notice  in  writing  shall  have 
been  given  to  the  company.     It  was  held  in  The  Long- 
ford  (a)  y  that  this  enactment  did  not  apply  to  an  action 
in  rem. 

Where  proceedings  had  been  taken  in  rem  in  Admiralty  Action  at  law 
and  the  amount  realized  by  the  sale  of  the  ship  was  not  by^p:J^I^^ 
sufficient  to  recompense  the  plainti£P,  it  was  held,  pre-  mgainrem, 
viously  to  the  Judicature  Acts,  that  he  could  bring  his 
action  at  law  for  the  residue  of  the  loss  (b).    It  would 
seem  that  he  can  now  bring  such  supplemental  action 
against  the  shipowner  in  person  either  in  the  Admiralty  or 
in  the  Queen's  Bench  Division.     Vice  versd  an  action  may 
be  brought  in  rem  for  damages  which  owing  to  the  insol- 
vency of  the  defendant,  could  not  be  recovered  at  law  (c). 
But  to  an  action  in  rem^  proceedings  in  personam  against 
the  shipowner  for  the  like  purpose  cannot  be  engrafted  (c?). 
Nor,  if  the  ship  has  been  released  on  baQ  which  proves  to 
be  insufficient,  can  a  subsequent  action  in  personam  be 
instituted  in  the  Admiralty  Division  {e), 

(a)  14  P.  D.  34,  following  The      metrius,   41   L.   J.  Ad.    69 ;    The 
Mullingar,  1  Asp.  M.  L.  G.  262.  Sylph,  L.  R.  2  A.  &  E.  24 ;  The 

(b)  Nelson  v.  Cowsh,  16  0.  B.  N.       Cella,  13  P.  D.  82. 

S.  99  ;  The  Bold  Buccleugh,  7  Moo.  (rf)  The  Hope,  1  "W.  Rob.  164 ; 

P.  C.  0.  267 ;  The  Orient,  L.  R.  3  The  Boweejield,   6  Anp.  M.  L.  C. 

P.  G.  696,  702  ;  The  Fet,  20  L.  T.  266.     In  the  last  century  the  ship 

K.  S.  961;  Th4  Zephyr,  11  L.  T.  and   her   master  were  commonly 

N.  S.  351.    See  also  The  Sylph,  sued   together.      See  Assignation 

L.  R.  2  A.  &  £.  24.  Books  of  the  Admiralty  Court. 

(e)  The  John  and  Mary,  Sw.  Ad.  {e)  The  Kalamazoo,  16  Jur.  886. 
471;  TheBenffal,ib.46S;  Th^  De* 
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Be-arrest  cf 
ship  to  seouie 

OOBtS. 


Owners  resi- 
dent abroad ; 
no  senrioe  of 
•writ. 


Action  for 
loss  of  life, 
&o.,  none 
before  Board 
of  Trade 
inquiry. 


Damage  for 
loss  of  life,  no 
action  in  rem. 


Where  the  shipowner  appeared  and  defended  the  action,  it 
was  held  that  he  could,  hj  re-arrest  of  the  ship,  be  com- 
pelled to  pay  costs  (/),  beyond  the  value  of  the  ship  and 
freight  and  the  amount  of  his  bail  bond.  Whether  an 
excess  of  damages  can  be  so  recovered  is  doubtful  {g). 

Against  owners  resident  abroad,  where  the  collision 
occurs  beyond  British  jurisdiction,  and  service  of  the  writ 
cannot  be  effected  within  the  jurisdiction,  no  personal  action 
for  damages  can  be  entertained  (h). 

Where  a  collision  is  accompanied  by  loss  of  life  or  per- 
sonal injury,  no  action  can  be  brought  against  the  owner 
of  a  British  ship  in  respect«of  such  loss  of  life  or  personal 
injury  (t)  until  the  Board  of  Trade  has  either  completed 
or  refused  to  hold  an  inquiry  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854.  Where  no  inquiry  has 
been  instituted  within  one  month  after  service  on  the 
Board  of  Trade  by  the  plaintiff  of  his  desire  to  bring  such 
action,  the  Board  shall  be  deemed  to  have  refused  to  hold 
an  inquiry.  It  appears  that  this  enactment  does  not 
apply  to  foreign  ships  (k). 

No  action  can  be  brought  in  rem  for  loss  of  life  under 
Lord  Campbell's  Act.  The  conflict  of  authority  (/)  which 
existed  for  many  years  upon  this  point  ha^  been  lately  set 
at  rest  by  the  decision  of  the  House  of  Lords  in  The  Vera 
Cruz  (No.  2)  {m). 


if)  The  John  Dunn,  1  W.  Eob. 
159 ;  The  Freedom,  L.  R.  3  A.  & 
E.  496. 

(ff)  See  The  KalamazoOf  15  Jar. 
885 ;  The  Zephyr,  11  L.  T.  N.  S. 
351 ;  The  Freedom,  L.  B.  3  A.  &  E. 
495. 

(A)  See  above  p.  211. 

(t)  This  appears  to  be  tbe  mean- 
ing of  n  &  18  Vict.  c.  104,  8.  512, 
''no  person  shaU  be  entitled  to 
bring  any  action  or  institute  any 
snit  or  other  legal  proceeding." 
But  the  words  are  wide  enough  to 
include  actions  for  damage  to  pro- 
perty. 


(k)  See  The  Vera  Cruz  (No.  1), 
9  P.  D.  88. 

(i)  See  The  Sylph,  L.  R.  2  A.  & 
E.  24 ;  The  Guldfaxe,  ib,  325  ;  The 
Beta,  L.  R.  2  P.  C.  447 ;  The  Boro- 
dino, 5  L.  T.  N.  S.  291 ;  and  eontra. 
Smith  T.  Brown,  L.  R.  6  Q.  B.  729 ; 
Simpson  v.  Blues,  L.  R.  7  C.  P. 
290.  In  The  Franconia,  2  P.  D. 
163,  the  Court  of  Appeal  was 
equally  divided.  See  also  Taylor 
V.  J)ewar,  5  B.  &  S.  58.  aud  the 
observations  of  Sir  R.  Phillimore 
on  that  case,  L.  R.  2  A.  &  £. 
329. 

(m)  9P.D.96;  10  App.  Gas.  59. 
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Where  the  defendant,  in  a  collision  action,  claims  to  be  Third  party- 
entitled  to  recover  from  a  third  party  the  damages  for  ^  '"^' 
which  judgment  may  be  given  against  him,  attempts  have 
been  made  to  bring  into  the  action  such  third  party  under 
Ord.  XVI.  rr.  48  et  seq.y  of  the  Eules  of  the  Supreme 
Court.  Thus,  a  ship  in  tow  sued  by  a  ship  at  anchor 
which  she  had  fouled,  sought  to  bring  in  the  tug-owners 
as  third  parties,  against  whom  they  were  entitled  to  in- 
demnity (n).  The  judge  refused  to  entertain  the  question 
of  the  liability  of  the  tug-owners.  The  Rules  in  question 
apply  only  where  the  right  to  contribution  or  indemnity  is 
founded  upon  contract,  express  or  implied;  they  do  not 
apply  where  the  right  of  the  defendant  is  to  recover 
against  a  person,  not  a  party  to  the  principal  action,  dam- 
ages to  the  same  amount  as  the  damages  awarded  in  the 
action  (r/). 

It  has  occurred  in  some  cases  that  the  plaintiff  has  Arrest  of 
failed  to  identify  the  ship  sued  with  the  ship  with  which  ^^^°^  P' 
his  own  has  been  in  collision.  So,  where,  in  consequence 
of  a  collision  between  A.  and  B.,  a  third  ship,  C,  is 
injured,  C.  may  be  in  a  diflSculty  as  to  which  ship  to  sue. 
It  seems  that  if  the  wrong  ship  is  arrested,  she  would, 
except  in  special  circumstances,  be  entitled  to  costs,  and,  in 
flagrant  cases,  to  damages  and  costs  (p),  or  to  her  expense 
of  procuring  bail  {q).  In  the  absence,  however,  of  malice 
and  gross  negligence  on  the  part  of  the  plaintiff,  damages 
and  even  costs  have  not  in  all  cases  been  given  to  the  ship 
wrongly  arrested  (r). 

The  law  in  Canada  seems  to  be  the  (p)   The  Evangelitmosy  Sw.  378  ; 

same,  see  Momghan  v.  JTom,  The  12  Moo.  P.  C.  C.  352 ;  The  Active^ 

Garland,  7  Daval's  Sup.  Ct.  Rep.  6  L.  T.  N.  8.  773  ;  The  Strathnaver, 

Canada,     409;    40    Vict.    o.     21  1    App.    Cas.    68;    The    Cheshire 

(Canada) ;    26   &    27   Vict.   o.    10  fTitch,  Br.  &  L.  362 ;  The  Caiheart, 

(Vice  Ad.  Ct.  Act),  ss.  7,  13.  L.  R.  1  A.  &  E.  314.  333 ;    The 

(w)  The  Bianeay  a  P.  D.  91  ;  see  Volant,  Br.  &  L.  321 ;   The  Glasgow, 

also  The  CarUbum,  6  P.  D.  85.  Sw.  145 ;  The  Victor  Lueh,  72 ;  The 

(o)  Speller  Y.  Bristol  Steam  JVart-  JSgeraieia,  38  L.  J.  Ad.  40. 

gation  Co.,  13  Q.  B.  D.  96  ;  Carshore  (q)  The  Collingrove,  10  P.  D.  158. 

V.  North  Eastern  Mail.  Co.,  29  Ch.  (r)   The  Evangeliemos,  Sw.    378  ; 

B.  344.  The  Strathnaver,  1  App.  Cas.  58. 
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Aotiona  for  By  14  &  15  Viot.  0. 107, 8.  614  («),  jurisdiction  was  given 

liability.  ^  ^^^  High  Court  of  Ghanoeiy  in  England  or  Ireland, 
and  to  the  Court  of  Session  in  Scotland,  and  in  any 
British  possession  to  any  competent  Court,  in  proceedings 
by  a  shipowner  to  limit  his  liability  under  the  Act,  to 
determine  the  amount  of  such  liability,  and  to  distribute 
the  sum  representing  the  amount  of  such  liability  amongst 
the  several  claimants ;  and  farther,  to  stay  actions  pending 
in  respect  of  the  collision,  By  24  Vict.  c.  10,  s.  13,  the 
same  jurisdiction  was  conferred  upon  the  Court  of  Ad- 
miralty, but  only  where  the  ship  or  the  proceeds  thereof 
are  under  arrest.  Under  the  last-mentioned  Act,  it  was 
held,  that  where  the  ship  had  sunk,  and  a  sum  of  money 
had,  after  action  brought,  been  paid  into  Court  in  lieu  of 
bail,  the  Court  of  Admiralty  had  no  jurisdiction  to  enter- 
tain the  action  for  limitation  of  liability  (t).  By  subse- 
quent statutes,  23  &  24  Vict,  c,  126,  s.  35 ;  36  &  37  Vict, 
c.  66,  ss.  16,  76 ;  30  &  31  Vict.  c.  114,  s.  36  (Ireland), 
the  jurisdiction  of  the  High  Court  of  Chancery  touching 
actions  for  limitation  of  liability  has  been  vested  in  the 
High  Court  of  Justice,  and  the  Admiralty  Division  now 
entertains  actions  for  limitation  of  liability,  whether  the 
ship  or  its  proceeds  are  under  arrest  or  not,  its  jurisdiction 
being  co-extensive  with  that  of  the  Court  of  Chancery, 
and  not  limited  to  that  of  the  Court  of  Admiralty  (u). 

The  benefit  of  the  enactment  limiting  the  shipowner's 
liability  is  ordinarily  obtained  by  instituting  an  action  in 
which  the  plaintiflE  claims  a  declaration  by  the  Court  to 
the  effect  that  the  plaintiff  and  his  vessel  are  not  answer- 
able in  damages  to  an  amount  exceeding,  as  the  case  may 
be,  8/.  or  15/.  per  ton  of  the  ship's  tonnage.  Upon  pay- 
ment into  Court  of  the  8/.  per  ton  and  interest  at  4/.  per 

(«)  The  preyioni)  enactment  on  app.  ibid,  287.    See  also  The  North" 

the  Bubjeot  was  63  Gko.  3,  o.  169,  umbriay  L.  R.  3  A.  &  E.  24. 
s.  7.  (m)  TheFo8eolino,bAsi^,  M.L.C. 

(0  James  v.  London  and  S.    W.  420. 
Mail.  Co,,  L.  R.  7  Ex.  187;   on 
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oent.  from  the  date  of  the  collision ;  and  in  case  of  loss  of 
life  or  personal  injury,  upon  payment  into  Court,  or  bail 
being  given,  for  the  additional  amount  up  to  15/.  per  ton, 
or  such  smaller  sum  as  the  Court  specifies;  and  upon 
payment  into  Court  also  of  the  costs  of  actions  already 
instituted  against  the  plaintiff  in  respect  of  the  collision, 
the  Court  will  make  the  declaration  claimed,  and  there- 
upon all  actions  in  respect  of  the  collision  for  loss  of  life 
or  injury  to  ship,  cargo,  or  persons  on  board,  will  be 
stayed  {z). 

The  benefit  of  the  statutory  limitation  of  liability  may  Limited 
also  be  claimed  by  way  of  defence  or  counterclaim  in  the  ^j^  damS*m 

collision  action  (y).  defence. 

The  plaintiff,  in  an  action  for  limitation  of  liability,  is  Costs  of 
required  to  pay  the  costs  of  the  action,  other  than  costs  action.  ^ 
occasioned  by  disputes  between  rival  claimants  to  the  fund, 
and  also  the  costs  of  actions  stayed  at  his  request  (2). 
Where  the  defendant  raises  and  fails  upon  special  issues, 
he  will  have  to  bear  the  costs  of  such  issues  (a). 

The  practice  of  the  Admiralty  Division  in  actions  for  Evidence  in 
limitation  of  liability,  where  no  special  defence  is  raised,  is  actions  by 
for  the  evidence  to  be  taken  by  affidavit.  affidavit. 

There  was  formerly  doubt  as  to  whether,  in  an  action  for 
limitation  of  liability,  the  plaintiff  must  admit  that  his 
vessel  was  in  fault  (6).  By  the  present  practice  of  the 
Admiralty  Division  it  appears  that  such  an  admission  is 
not  necessary  (c),  though  it  is  usual 

{x)  For   details   of   practice   in  [b)  The  Amalia,  Br.  &  L.  161 ; 

these    actions,    see    VvUliams     &  Sill  v.   Andus,   1  K.   &  J.  263; 

Brace,Adm.Pr.2nded.  pp.  372-83.  James  t,  London  f  8.  IF.  Ry,  Co., 

{if)  See  The  Clutha,  45  L.  J.  Ad.  L.  R.   7  Ex.   187  ;    ib.   287.     In 

108  ;    Wahlberg  v.  Young,  45  L.  J.  Hill  v.  Andue  the  bill  was  not  dis- 

C.  P.  783.     But  see  James  v.  Lon-  missed  for  want  of   jurisdiction, 

don  ^  8.  JT.  Ry,  Co.,  L.  B.  7  Ex.  but  the  injunction  to  restrain  a 

187  ;  ib.  287.  particular    action    was    refused ; 

(z)  African     8teafnship    Co,    v.  see  ^mt  Willes  and  Blackburn,  J  J., 

Swanzy,  2  K  &  J.  660 ;  The  Rm-  L.  K.  7  Ex.  291,  295. 

pusa,  5  P.  D.  6.  (e)  The8ietere,  1  P.  D.  281 ;  and 

(a)  The  Rmpu9a,5T,I).e;  The  see    The   Amalia,   Br.   &  L.  151. 

Warkworthf  9  P.  D.  20,  145,  The  latter  decision  was,  however, 
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Cargo-owner  An  agreement  between  the  slupowners  that  both  ships, 
tion  action  A.  and  B.,  were  in  fault  for  the  oollision  does  not  prevent 
whShOT^ne'^  the  ownor  of  cai^o  on  board  one  of  them,  B.,  from  alleging, 
or  both  Bhips  in  an  action  by  the  owner  of  the  other.  A.,  to  limit  his 
"^  *  *•         liability,  that  A.  was  alone  in  fault ;  and  he  is  entitled  to 

an  issue  to  decide  that  question  (d). 
Transfer  of  Where  the  owners  of  a  ship  found  alone  to  blame  for  a 

Queen's  collision  had  obtained  in  the  Admiralty  Division  a  judg- 

Adm^  ment  limiting  their  liability,  an  action  pending  in  the 
Biyision,  after  Queen's  Bench  Division  for  damages  for  personal  injuries 
Ih^S^*  sustained  in  the  collision  was  transferred  to  the  Admiralty 
Uability .  Division  (e) . 

Proof  affainst  In  an  action  (A)  and  counterclaim  for  a  collision  between 
estoppel.  ^^^  Bellcairn  and  Britannia^  a  judgment  by  consent  was 

made  dismissing  action  and  counterclaim.  Subsequently 
owners  of  cargo  on  board  The  Britannia  brought  iheir 
action  (B)  against  T/ie  Bellcairn.  In  this  action  both 
ships  were  found  to  be  in  fault.  The  Britannia  owners 
then  instituted  an  action  (C)  for  limitation  of  their 
liability,  and  obtained  the  usual  judgment.  Thereupon 
the  owners  of  The  Bellcairn^  having,  with  the  consent  of 
The  Britannia  owners,  induced  the  assistant  registrar  to 
rescind  the  judgment  by  consent  in  action  (A),  sought  to 
claim  for  damage  to  The  Bellcairn  against  the  fund  paid 
into  Court  in  the  limitation  action  (C)  in  competition  with 
the  cargo  owners.  It  was  held  that  the  rescission  of  the 
judgment  in  action  (A)  was  ultra  rires^  that  The  Bellcairn 
owners  were  estopped  from  bringing  any  further  action 
against  The  Britannia^  and  that  they  could  not  daim 
against  the  fimd  in  Court  (/).  But  the  case  is  different 
where  the  agreement  entered  into  as  to  the  first  action  (A) 
results  in  a  discontinuance  of  that  action.  In  such  a  case 
one  of  the  parties  is  not  estopped  from  asserting  a  claim 

doubted  in  The  Karo,  13  P.  D.  24,  (d)  Kawhiru  y.  Morgan^  49  L.  J. 

at  p.  29.    See  the  report  of  the  Q.  B.  618. 

case  in  6  Asp.  M.  0.  at  p.  247.  (/)  !%•   BeJkaWn,    10    P.    D. 

(d)  The  Karo^  13  P,  P.  24,  161. 
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against  a  fund  paid  into  Court  in  a  limitation  action  by 
the  other  party  {g). 

Where  cargo  owners  had  recoyered  judgment  against  Saooeamve 
the  other  ship,  and  the  owners  of  the  carrying  ship,  after  J^J^^er 
judgment  in  the  cargo  owners*  action,  brought  their  action  a^d  slup- 
against  the  other  ship,  and  the  damages  in  the  two  actions  stay  of  pro- 
exceeded  the  statutory  amount  of  the  shipowners'  liability,  <»®dmgB. 
whilst  the  damages  in  the  cargo  owners'  action  did  not 
exceed  that  amount,  the  Court  refused  to  stay  proceedings 
in  the  cargo  owners'  action  xmtil  judgment  was  delivered 
in  the  shipowners'  action  (A).     The  object  of  the  plaintifiE 
in  the  second  action  was  to  share  pari  passu  with  the  cargo 
owners  in  the  fund  to  which  the  shipowners'  liability  was 
limited. 

There  are  contained  in  the  Merchant  Shipping  Act,  Frooeedings 
1854  (*),  elaborate  provisions  as  to  proceedings  to  be  taken  rjJade  for^loBs 
by  the  Board  of  Trade  for  the  recovery  of  a  limited  amount  ^f  life. 
of  damages  for  loss  of  life  and  personal  injury  suffered  in  a 
collision.    This  enactment,  which  was  intended  for  the  pro- 
tection of  emigrants  and  the  poorer  class  of  passengers  in 
crowded  ships,  is  seldom  made  use  of  (A),  as  it  has  not  been 
found  to  work  satisfactorily  (/). 

It  is  the  practice  in  Admiralty  to  refer  aU  questions  as  Damagres 
to  the  amount  of  damages  to  tiie  registrar,  assisted  by  reristrar  wid 
merchants  {ni) ;  but  where  the  question  is  raised  by  the  merchants ; 
pleadings,  it  is  in  the  discretion  of  the  Court  to  decide  at  consequential 
the  hearing  of  the  action  whether  a  particular  item  of  loss  ^^^^^e?at 
arising  after  the  collision  is  recoverable  as  damages  in  the  the  hearing, 
action. 

{g)  The  Ardandhu,  Owners  of  the  after  the  passing  of  the  Act. 
Cargo  of  The  Kronprinz  v.  Owners  (/)  As  to  the  amount  recoverable 

of  the  Kronprinzy  11  P.  B.  40;  12  in    these   proceedings,  see   above 

App.  Gas.  256.  p.  176. 

(A)  TA^^/n^ITo/mtf  (first  action),  (m)  This  is  the  practice  in  ac- 

4  Asp.  M.  C.  593.  tions  for  damage  to  cargo  under 

(t)  17  &  18  Vict.  c.  104,  88.  507  24  Vict.  o.  10,  s.  6,  aa  well  aa  in 

— 513.  damage  actions:    The   St.   Clottdf 

(A)  It  has  been  used  once  onlv,  Br.  &  L.  4. 
in  the  case  of  The  John,  shortly 

t2 
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In  exercising  its  discretion,  the  Court  will  be  guided  by 
the  consideration  whether  the  matter  is  one  which  involves 
questions  of  nautical  skill,  and  can  be  dealt  with  better  by 
the  Court  and  its  nautical  assessors  than  by  the  registrar 
and  merchants  (n). 
Lord  Camp-        Where    an    action    under    Lord    Campbell's  Act  for 
assemm^t  of   damages  was  instituted  in  the  Admiralty  Division,  and 
damages  by     no  application  for  a  transfer  of  the  action  to  the  Queen'a 
Bench  Division  having  been  made,  judgment  was  given 
for  the  plaintiffs  upon  default  of  pleading  by  the  defen- 
dants, it  was  held,  by  Sir  J.  Hannen,  that  the  plaintiffs 
were  entitled  to  have  the  amount  of  the  damages  assessed 
by  a  jury  in  accordance  with  the  terms  of  Lord  Campbell's 
Act  (o). 
Surety  in  Where  a  part  owner,  without  the  knowledge  of  his 

l)ond  may  TO-   oo-owuer,  executed  a  bond  to  obtain  the  release  of  his  ship 
cover  a^gainst   from  arrest  in  a  damage  action,  and  subsequently  became 
bankrupt,  it  was  held  that  a  surety  who  had  been  compelled 
to  pay  the  amoxmt  of  the  bond  could  recover  against  the 
co-owner  {p). 
Master's  lia-        The  master  of  a  vessel  which,  by  the  master's  fault,  had 
MUty  on  bond  j^^g^  ^  collision  with  another  in  a  foreign  port,  in  order 
arrest  of  ship   to  prevent  her  arrest,  and  in  the  interest  of  her  owners, 
abroad.  ^^^^  ^  bond  in  the  names  of  himself  and  the  shipowners 

to  cover  the  damage  to  the  other  ship.  In  an  action  by 
the  master  against  the  ship  for  wages  and  disbursements, 
he  claimed  the  amount  of  the  penalty  of  the  bond,  and 
also  the  sum  paid  by  him  for  repairs  to  his  ship  rendered 
necessary  by  the  collision.  It  was  held  that  he  was  not 
entitled,  as  against  mortgagees  of  the  ship,  to  have  paid 
into  Court  the  amount  of  the  penalty  of  the  bond  so  as  to 
meet  claims  against  him  in  respect  thereof  {q). 


(w)  The  Maid  of  Kent,  6  P.  D.  968. 

178.  {g)  The  Limerick,  1  P.  D.  411, 

(o)  The  Orwell,  13  P.  D.  80.  reversing  the  Court  below,  S.  C, 

(p)  Barker  v.  Highley,  11  "W.  E.  IP.  D.  292. 
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The  jurisdiction  of  the  Courts  of  this  country  in  respect  Collisions 
of  colliflions  on  the  high  seas,  and  in  the  territorial  waters  bSw^n*'^ 
of  foreign  countries,  and  also  where  one  or  both  the  ships  foreign  ships. 
are  foreign,  is  considered  in  a  former  chapter  (r). 

The  Admiralty  jurisdiction  of  the  High  Court  of  Justice  Admiralty 
is  co-extensive,  geographically,  with  that  of  the  late  High  jaigh  Coart^ 


Court  of  Admiralty ;  the  jurisdiction  of  the  latter  Court  «^  J^^^ice- 
having,  by  the  Judicature  Act,  1873,  been  transferred  to 
the  High  Court  of  Justice  («).  The  jurisdiction  of  the 
Court  of  Admiralty  extended  to  all  collisions  upon  the 
high  seas  (^),  and  upon  tidal  waters  not  within  the  body 
of  a  county  (t«).  By  3  &  4  Yict.  o.  65,  s.  6,  its  jurisdiction 
was  extended  to  (amongst  other  things)  claims  for  damage 
received  by  "  any  ship  or  sea-going  vessel"  within  the  body 
of  a  county ;  and  by  24  Vict.  c.  10,  ss.  2,  7,  it  was  further 
extended  to  claims  for  damage  done  by  "  any  description 
of  vessel  used  in  navigation  not  propelled  by  oars."  It 
appears  that  these  statutes  covered  every  case  of  collision 
between  craft  of  all  sorts,  except  a  collision  within  the 
body  of  a  county  between  lighters  or  other  craft  both  of 
which  are  propelled  by  oars  only.  Thus,  it  was  held  that 
where  the  collision  was  within  the  body  of  a  county,  and 
the  damage  was  done  by  a  steamship  to  a  barge,  the  case 
was  covered  by  24  Vict.  c.  10,  s.  7  (a?) ;  and  where  the  collision 
was  within  the  body  of  a  county,  and  the  damage  was  done 
by  a  barge  to  a  steamship,  the  case  was  covered  by  3  &  4 
Vict.  c.  65,  s.  6  (y).  But  where  the  collision  was  within 
the  body  of  a  coimty,  and  the  damage  was  done  by  one 
Thames  lighter  (propelled  by  oars  only)  to  another  similar 
craft,  the  Admiralty  Court  had  no  jurisdiction  (s).  Con- 
sequently, in  the  last-mentioned  case,  though  the  Admiralty 
Division  has  jurisdiction  as  a  Division  of  the  High  Court 


(r)  Supra,  p.  208  seq,  within  3  &  4  Vict.  o.  66,  s.  6 ;  2^ 

\i)  36  &  37  Viot.  c.  66,  s.  16.  Bilbao,  Lush.  149. 

\t)  The  Sarahy  Luah.  649.  (y)  Utrkis  v.   Flower^   L.   R.   9 

{u)  13  Bic.  2,  St.  1,  c.  6  ;  16  Bic.  Q.  B.  114. 

2,  c.  3.  {z)  Everard  v.  KendaU,  L.  R.  5 

(:r)  TheMalvina,  Lush.  493;  Br.  G.  P.  428.     But  see  on  this  ca«e 

&  Lush.  67.     This  case  was  not  The  Eona,  7  P.  D.  247. 
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of  Justice,  there  is  no  damage  lien.  The  Acts  above  men- 
tioned gave  the  Admiralty  Court  jurisdiction  in  the  case 
of  damage  by  any  craft  not  propelled  by  oars  to  property 
ashore  (a),  and  also  to  any  sort  of  craft  or  other  properiy 
afloat  (ft). 

The  High  Court  of  Admiralty  had  inherent  jurisdiction 
over  every  sort  of  collision  and  damage  to  property  occur- 
ring on  the  high  seas  (c),  and  this  junsdictLon  is  now 
possessed  by  the  High  Court  of  Justice. 

The  Acts  above  mentioned,  which  alternately  restricted 
and  enlarged  the  jurisdiction  of  the  Court  of  Admiralty, 
are  now  of  importance  only  in  connection  with  questions 
of  maritime  lien,  and  questions  touching  the  jurisdiction 
of  County  Courts. 
Juriadiction  By  the  County  Courts  Admiralty  Jurisdiction  Act, 
CoST'^caae  1868  (31  &  32  Vict.  c.  71),  s.  3,  sub-s.  3,  and  an  Act 
of  coUidon.  amending  it  (32  &  33  Vict.  c.  51),  s.  4  (rf),  certain  County 
Courts  therein  referred  to  have  Admiralty  jurisdiction  in 
actions  for  collision  occurring  within  the  limits  of  their 
loccd  jurisdiction,  where  the  amoimt  claimed  does  not 
exceed  300/. ;  also  in  actions  for  damage  to  ships,  whether 
by  collision  or  otherwise,  up  to  the  same  amount  (c). 
Where  the  collision  was  in  the  body  of  a  county  between 
two  Thames  lighters  (propelled  by  oars  only),  it  was  held 
that  the  County  Court  had  no  juriisdiction  (/) ;  nor  where 

(a)  See  above,  p.  81.  whioh  was  out  by  the  warp   of 

{b)  Forthemeaningof  "ahip^in  another  trawler :  The  Wartoieky  15 

B.  458  of  17  &  18  Vict.  o.  104,  see  P.  D.    189.      In  this   oase   both 

The  Macy  7  P.  D.  38  ;   on  app.  ib.  trawlers  were  insured  in  a  oolli- 

p.  126  ;  and  elsewhere  in  the  same  sion  dub,  upon  the  terms  inter  alia 

Act,  The  C.  S,  Butler ^  L.  B.  4  A.  that  <*  in  the  event  of  a  collision  be- 

&  E.  238 ;  Ex  parte  Ferguson,  L.  B.  tween  two  vessels  insured"  in  the 

6  Q.  B.  280  ;  of  "  vessel"  in  10  &  club,  "  or  their  respective  .  .  .  gear 

11  Vict.  0.  27,  s.  3,  see  Hedges  v.  .  .  .the  directors  should  have  power 

London  and  St.  Katherine^s  Docks  to  arbitrate  on  the  matter,  and  their 

Co.,  16  Q.  B.  D.  697.  decision  should  be  final."    Thede- 

(c)  The  Sarahs  Lush.  649.  fendant  denied  that  his  vessel  or 

{d)  As  to  County  Ciourt  Admi-  gear  had  been  in  oollLsion,  and  it 

raltv  jurisdiction  and  practice,  see  was  held  that  the  directors  had  no 

Williams  &  Bruce,  Ad.  Pr.  2nd  ed.  power  to  determine  this  question, 

p.  227  seq,  and  oonsequentiy  that  their  award 

(e)  These  sections  have  been  held  was  not  binding.     See  also   The 

to  give  jurisdiction  in  a  case  of  Swan,  89  L.  T.  138 

damage  to  the  warp  of  a  trawler,  (/)  Everard  y.  Kendall,  L.  B.  5 
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the  damage  was  to  property  ashore  by  a  ship  afloat  (g) ; 
but  damage  to  a  barge  by  a  steamship  (A),  and  damage  by 
a  barge  to  a  steamship  (t),  is  within  the  jurisdiction ;  and 
it  matters  not  whether  the  collision  occurs  on  tidal  water 
or  in  a  dock  or  channels  leading  thereto  {k).  The  con- 
struction placed  upon  the  Acts  by  the  Courts  limits  the 
jurisdiction,  in  the  case  of  damage  to  craft  propelled  by  oars 
only  within  the  body  of  a  county,  to  damage  caused  by  col- 
lision with  a  craft  propelled  otherwise  than  by  oars. 

By  the  above-mentioned  Acts,  the  legislature  appears  to 
have  conferred  upon  the  County  Courts  a  jurisdiction  in 
respect  of  collision  which  is  the  same  (but  limited  as  to 
locality  and  amount)  as  that  which  the  Court  of  Admiralty 
possessed  at  the  date  of  the  passing  of  31  &  32  Vict.  c.  71. 

Service  of  the  writ  of  summons  by  a  clerk  in  the  high  Oity  of 
bailiff's  office  was  held  not  to  be  good  service  in  the  case  q^^^^-^ 
of  a  warrant  of  arrest  addressed  by  the  City  of  London  service  of 
Court  to  the  high  bailiff,  and  others  the  bailiffs  thereof  (/).  2J^° 

A  County  Court  has  jurisdiction  to  entertain  an  action 
for  breach  of  the  towage  contract  {m). 

A  right  of  appeal  from  the  Coimty  Court  is  conferred 
imder  certain  circumstances  by  31  &  32  Vict.  c.  71,  s.  26, 
and  following  sections  (n). 


G.  P.  428.  But  see  as  to  this  case, 
The  Bona,  7  P.  D.  247. 

(^)  JB.ff.yO.  pile-driving  machine: 
Bob«on  V.  The  Owner  of  the  Kate,  21 
Q.  B.  D.  13. 

(h)  TheMalvina,  Lnsh.  493;  Br. 
&  L.  57  ;  The  Cynthia,  2  P.  D.  62. 

(i)  TUrkia  v.  Flower,  L.  R.  9 
Q.  B.  114. 

{k)  Seg,Y,  Judge  of  City  of  London 
Court,  8  Q.  B.  D.  609. 

(0  The  FaUmares,  10  P.  D.  36 ; 
see  31  &  32  Vict.  c.  71,  s.  23. 

(m)  The  leca,  12  P.  D.  34. 

(»)  See  The  Hutnber,  9  P.  D.  12. 
Notwithstanding  51  &d2yict.  c.  43, 
8.  120  (County  Courts  Act,  1888), 
no  appeal  lies  from  an  interlocu- 
tory order  of  the  County  Court  in 
an  Admiralty  action,  except  by 
leave  of  the  judge ;  The  Cathmere, 


15  P.  D.  121.  A  mere  misappre- 
hension as  to  the  effect  of  enact- 
ments is  not  ** sufficient  cause" 
for  allowing  an  appeal  to  be  pro- 
secuted which  is  not  brought  within 
the  time  prescribed  by  31  &  32 
Vict.  c.  71,  8.  27.  There  must  be 
some  special  circumstance  in  addi- 
tion; The  Irwin,  90  L.  T.  172. 
Absence  from  England  of  the  party 
desiring  to  appeal  may  be  such  a 
special  circumstance.  The  Humber, 
9  P.  D.  18.  In  The  Irwin,  a  ques- 
tion was  raised  whether  the  appli- 
cation for  extension  of  time  could 
be  entertained  by  a  single  judge, 
and  a  divisional  Court  was  lormed 
for  the  purpose  of  hearing  it.  Sed 
quare,  whether  this  course  was  ne- 
See  0.  LIX.  r.  4. 
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CHAPTER  Xni. 


COSTS. 

General  rnle:  The  general  rule  OS  to  costs  in  a  collision  action,  in  which 
oorts^  o  ow  ^^  owners  of  the  two  ships  are  plaintiflp  and  defendant,  is 
that  costs  follow  the  event  of  the  action.  If  the  collision 
is  found  to  have  been  caused  hj  the  fault  of  the  defendant 
ship  alone,  the  plaintiff  is  entitied  to  the  costs  of  the 
action  ;  if  his  ship  was  alone  in  fault,  or  he  f aQs  to  prove 
fault  in  the  defendant  ship,  he  will  be  condemned  in  costs. 
But  the  rule  is  not  invariable.  The  Court  has  a  discre- 
tion (a) ;  and  in  a  recent  case  an  unsuccessful  plaintiff 
was  not  condemned  in  costs,  although  the  only  special 
circumstance  was  the  difficulty  of  proof,  owing  to  the 
collision  having  occurred  in  a  dense  fog  {b). 
Both  ships  Where  both  ships  are  in  fault,  the  rule  is  that  each 

party,  whether  the  plaintiff  sues  as  shipowner,  cargo 
owner,  or  otherwise  (c),  bears  his  own  costs  (d).  This 
rules  applies  whether  there  is  or  is  not  a  counterclaim  {e) ; 
also  where  the  fault  of  one  of  the  ships  is  the  fault  of  her 

(a)  Ord.  XLV.  r.  1 ;  as  to  the  and  one  half  borne  b^  eaoh  party, 

limit  of  this  discretion,  see  Se  MilVa  The  present  practice  is  said  to  hare 

£state,  34  Ch.  D.  24.  been  introduced  hy  Lord  StoweU 

{b)  The  Sardinian,  Ad.  Biy.  9th  {per  Lord  Blackburn,  7  App.  Cas. 

Dec.  1886.  818 ;   ted  vide  I  W.  Bob.  21),  in 

{e)  The  aty  of  Manchester,  BT.  J).  order  to  avoid  the  cost  of  appor- 

221 ;  The  Vera  Cruz,  9  P.  D.  88.  tionment  {per  James,  L.  J.,  The 

(d)  The  TTashington,  6  Jar.  1067 ;  City  of  Manchester,  6  P.  D.  221),  or 

The  Telegraph,  1  Sp.  E.  &  A.  427  ;  as  part  of  the  discipline  of  the  seas, 

Wilson  V.  Canada  Shipping  Co,,  The  so  that  neither  of  two  wrong-doing 

Lake  St,  Clair,  and  The  Underwriter,  ships  should  gain  anything  by  the 

2  App.  Cas.  389  ;    The  Agra  and  litigation.     U'er  Brett,  L.  J.,  The 

The  Elizabeth  Jenkins,  L.  B.  1  P.  0.  Hector,  8  P.  I).  218,  sed  qu,) 

601  ;    The  Lovebird,  6  P.  D.  80.  {e)  The  Rigborgs  Minde,  8  P.  D. 

The  rule  formerly  was  that  the  132. 
costs  of  the  action  were  divided, 


in  fault. 
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compulfloiy  pilot  (/).  Where  a  defendant,  before  state- 
ment of  daim  delivered,  admitted  that  his  vessel  was  in 
fault,  and  pleaded  the  admission  in  his  statement  of 
defence,  and  the  Conrt  found  that  both  ships  were  in 
fault,  the  plaintiff  was  ordered  to  pay  the  costs  incurred 
after  the  defendant's  admission  (pr).  And  so,  where  the 
plaintiffs,  in  their  statement  of  claim,  admitted  that  they 
were  to  blame,  but  alleged  that  the  defendants  were  also 
to  blame,  which  the  Court  found  to  be  the  fact,  the  plain- 
tifEs  were  held  entitled  to  costs  (A). 

It  was  formerly  a  rule  {i)  of  the  Admiralty  Court  that,  InentaUe 
where  the  collision  occurred  without  fault  in  either  ship —  *<^^^*- 
the  so-caUed  case  of  inevitable  accident — provided  the 
plaintiff  was  not  unduly  rash  in  bringing  his  action  (Z), 
no  costs  were  given  on  either  side.  In  a  case  decided  by 
Sir  E.  Phillimore  since  the  Judicature  Acts,  where  the 
collision  was  held  to  have  occurred  without  fault  in  the 
defendant,  no  order  was  made  as  to  costs.  One  ground  of 
the  decision  was  that  the  defendant  ship  had  unavoidably 
a  riding  light  exhibited,  though  she  was  not  at  anchor  (/). 
The  Court  of  Appeal,  however,  has  since  held  that  there 
should  be  an  uniform  practice  as  to  costs  in  all  the  Divi- 
sions of  the  High  Court,  and  that,  in  the  absence  of  special 
circumstances,  costs  will  in  future  follow  the  event  of  the 
action  in  cases  of  collision  by  '^  inevitable  accident,"  as 
in  other  cases  (m). 

Where  the  plaintiffs,  in  their  reply,  admitted  that  the 
collision  was  an  inevitable  accident,  the  defendants,  upon 
motion  for  judgment,  obtained  judgment  with  costs  (n). 

(/)  The  Righorga  Minde,  8  P.  D.  by  the  Privy  Council  in  The  Mar- 

132 ;  The  Sector,  8  P.  D.  218.  peeia,  L.  R.  4  P.  C.  212. 

{g)  7%tfJ?*or,  IIP.  D.  26;  cited  (*)  For   an    instance,    see    The 

on  this  point  Williams  &  Brnce,  Thomley,  7  Jar.  659. 
Ad.  Pr.  2nd  ed.  p.  88.  (T)  The  Buekhurat,  6  P.  D.  162, 


(A)  The  General  Gordon,  63  L.  T.  hn)  The  Monkseatony  14  P.  D.  61, 

K.  H.  117 ;  reversed  on  the  facts,  followed  in  The  Batavier,  16  P.  B. 

Feb.  18th,  1891.  37. 

(i)  The  Itinerant,  2  W.  Rob.  236 ;  (»)  The  NapUa,  11  P.  D.  124. 
The  London,  Br.  &  L.  82,  followed 
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Arrest  of 
wrong  ship. 


Costs  refnaed ; 
yiolenoe  of 
orew. 


Cargo- owner 
daiming 
defendant's 
ship  to  be 
alone  in  fault 
where  both 
are  in  fault. 


Where  the  plaintifi  failed  to  identify  the  ship  arrested 
as  the  ship  with  which  his  own  had  been  in  collision,  the 
action  was  dismissed  with  costs  (o).  It  seems  that,  to 
entitle  the  defendant  in  such  a  case  to  damages  for  the 
wrongful  arrest  of  his  ship,  gross  negligence,  equivalent  to 
malice,  must  be  proved  against  the  plaintiff  (p). 

The  decisions  in  Admiralty  in  which  a  successful  defen- 
dant has  been  required  to  bear  his  own  costs,  so  far  as 
they  conflict  with  the  practice  of  the  other  Divisions  of  the 
High  Court,  would  probably  not  now  be  followed  (g). 

The  ship  that  succeeded  in  the  collision  action  was  in 
one  case  deprived  of  her  right  to  costs  by  reason  of  the 
violence  of  her  crew  to  those  on  board  the  other  ship  at  the 
time  of  the  collision  (r) ;  and  in  another  case  (before  the 
statutory  rule  as  to  standing  by  was  in  force),  a  vessel  was 
deprived  of  her  costs  by  reason  of  her  failure  to  stand  by 
and  assist  the  other  ship  («). 

The  owner  of  cargo  who  sues  the  ship  with  which  the 
carrying  ship  has  been  in  collision  will  not  get  his  costs  if 
he  claims  that  the  ship  sued  is  alone  in  fault,  and  it  is 
held  that  both  ships  are  in  fault  {t).  It  has  been  said 
that  the  strict  course  in  such  a  case  is  to  give  the  phdntiffs 
the  costs  of  the  issue  upon  which  they  succeed,  and  to 
make  them  pay  the  costs  of  the  issue  on  which  they  &iL 
But,  to  avoid  the  expense  of  such  an  apportionment,  it  was 
held  in  The  City  of  Manc/iester  that  no  order  should  be 
made  as  to  costs  {u). 


(o)  The  Evangelistms,  Sw.  378; 
12  Moo.  P.  C.  0.  352  ;  The  Active^ 
6  L.T.N.  8.773;  The Strathnaver, 
1  App.  Ga8.  58  ;  see  also  The  P«n, 
32  L.  J.  Ad.  46. 

ip)  See  cases  cited  in  last  note, 
and  p.  319,  ante. 

(q)  The  General  Steam  Navigation 
Co,  V.  London  %  Edinburgh  Shipping 
Co,,  2  Ex.  D.  467 ;  The  Monkeeaton, 
14  P.  D.  51 ;  and  see  per  Butt,  J., 
The  Naples,  U  P.  D.  124;  The 
JSatavier,  15  P.  D.  37. 


(r)  The  Catalina^  1  Sp.  23. 

(«)  The  Celt,  3  Hag.  Ad.  321. 

(0  The  City  of  Manehetter,  6  P. 
D.  221,  reversing  the  decision  of 
the  Court  below  ;  The  JUbemia, 
2  Asp.  Mar.  Law  Cas.  454.  The 
Milan,  Lush.  388,  would  not,  it 
seems,  now  be  foUowed  on  this 
point. 

(u)  Beeper  James,  L.J.,  5  P.  D. 
at  p.  223.  Baggallay,  L.  J.,  in  the 
same  case  thought  that  neither 
party  should  get  any  costs. 
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In  an  action  by  the  owners  of  a  barge  against  her  tug 
and  a  steamship  with  whioh  she  had  been  in  collision,  the 
owners  of  the  steamship  having  attempted  to  cast  the 
whole  blame  on  the  tug,  their  vessel  was  found  alone  to 
blame,  and  they  were  ordered  to  pay  the  costs,  both  of 
their  co-defendants  and  of  the  plaintiffs  (x). 

In  the  case  of  a  collision  with  a  Queen's  ship,  the  Crown  Costs  in  case 
usually  conforms  to  the  practice  of  the  Court  as  to  payment  ^^J^^of 
of  costs  (y),  but  no  order  for  payment  can  be  made  against  Her  Majesty's 
the  Crown  (2).  *^' 

A  defendant  who,  admitting  that  his  ship  was  in  fault  Defence  of 
for  the  collision,  raises  and  succeeds  upon  the  defence  of  SS^e?^ 
compulsory  pilotage,  will  obtain  his  costs  (a) ;  and  costs 
were  given  to  a  defendant  who  in  his  pleadings  alleged 
that  his  ship  was  not  in  fault,  but  at  the  trial  abandoned 
this  defence  and  relied  solely  upon  his  alternative  plea  of 
compulsory  pilotage  (6) ;  but  where,  defending  the  case 
upon  the  merits,  he  fails,  though  he  raises  also,  and  suc- 
ceeds upon,  the  defence  of  compulsory  pilotage,  he  will 
neither  get,  nor  will  be  ordered  to  pay,  costs.  Each 
party,  in  such  a  case,  is  left  to  bear  his  own  costs  of  the 
action  {c) ;  but  if  the  defendant,  in  addition  to  defending 
the  case  on  its  merits,  has  set  up  a  counterclaim,  it  vnll 
be  dismissed  with  costs  (d).  80,  before  the  Judicature 
Acts,  where  there  were  cross  actions,  and  the  collision  was 
held  to  have  been  caused  by  the  compulsory  pilot  of  the 
plaintiff's  ship,  the  plaintiff's  action  was  dismissed  with 
costs,  and  the  defendant's  cross  action  without  costs  (e). 

(x)  The  JRiver  Lagan^  6  Asp.  M.  (d)  So  held,  after  reserving  the 

C.  281.  point  for  inquiry,  in  The  Ittt^,  16 

(y)  HM.S.  Sicallow,  Swab.  30.  P.  D.   139.      In  The  Jhrineeton^  3 

(z)  The  Zedoy  Br.  &  Lush.  19.  P.  D.  90 ;  and  The  Jfercuriue,  Ad. 

{a)  The  Royal  Charter ^  L.  R.  2  Div.   June,    1887,   no  coats  were 

A.  &  E.  362  ;  The  Sehicann,  L.  B.  given,  either  of  action  or  counter- 

4  A.  &  E.  ]  87  ;  The  Juno,  1  P.  D.  claim  ;  but  the  point  does  not  ap* 

135 ;  The  IFineton,  8  P.  D.  176.  pear  to  have  been  argued,  at  least 

{b)  The  Oakjield,  11  P.  D.  34.  in  the  former  case. 

{c)  The  Schwann,  L.  a,  4  A.  &E.  {e)   The  Annapolis^   Lush.    296, 

187  ;  The  Beta,  Br.  &  L.  328.  313. 
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The  above  was  formerlj  the  practioe  in  the  Admiralty 
Court  and  Privy  Council  (/) ;  it  has  been  followed  since 
the  Judicature  Acts  by  the  Court  of  Appeal  and  the 
Admiralty  Division  (^).  But  in  the  Exchequer  Division 
this  practice  was  on  one  occasion  not  f ollowed^  and  the 
plaintiff  was  ordered  to  pay  the  defendant's  costs  (h).  In 
The  Hankoio  (t)  the  uncertainty  of  the  law  as  to  compulsory 
pilotage  was  assigned  as  a  reason  for  not  giving  costs. 
Where,  upon  the  defendant  delivering  his  defence  alleging 
that  the  collision  was  caused  by  the  fault  of  the  compul- 
sory pilot  in  charge  of  his  ship,  the  plaintiff  discontinued 
his  action,  Butt,  J.,  held  that  the  plaintiff  must  pay  the 
defendant's  costs,  upon  the  ground  that  there  were  no 
facts  before  him  upon  which  he  could  exercise  a  discre- 
tion {k). 

The  rule  as  to  no  costs  being  given  where  both  ships  are 
in  fault  applies  where  the  fault  is  that  of  a  compulsory 
pilot  (/). 
Costs  of  The  costs  of  a  reference  as  to  damages  do  not  follow  the 

re^steir.  c^^  0^  ^®  action  {m).  The  investigation  before  the  regis- 
imUjl^  and  never  was,  a  uara  ana  ta»U  x'uie  which  ^s  of  it 
fetter  a  judge's  discretion  in  each  case  {g).  Notw?Je> 
standing  the  remarks  of  the  Court  of  Appeal  (which  weii- 
obiter)^  the  established  practice  as  to  allowing  or  dis- 
allowing costs  of  a  reference  according  as  a  definite  part 
of  the  claim  is  established  or  not,  will  probably  be  main- 
tained. 
Beport  of  The  registrar  is  empowered  to  report  whether  any  and 

to^te.  **  what  part  of  the  costs  should  be  allowed,  and  to  whom  (A). 
His  report  is  seldom  disturbed  (i).  Where  there  is  no 
report,  an  order  as  to  the  costs  will  be  made  upon  motion 
by  the  Court  (j). 

{e)  The  JSilean  Duhh,  49  L.  T.  (A)  Ord.   LVI.,  r,  %;  B&d  The 

N.  S.  444.  EiUan  Dubh,  49  L.  T.  K.  S.  444. 

(/)  The  Black  P}'\nee,  infra,  (»)  The  Omsett,  6  P.  D.  77;  The 

\g)  10  P.  D,  U2.  Sacemake,  6  P.  D.  166. 

(/)  The  Mart/,  7  P.  D.  201. 
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tioe  (p).  If  more  than  one-fourth  and  less  than  one-third 
of  the  claim  is  disallowed,  no  order  is  made  as  to  costs  (q). 
If  more  than  one-third  of  the  claim  is  disiaJlowed,  the 
claimant  will  be  ordered  to  pay  the  costs  of  the  refer- 
ence (r) ;  and  this  rule  will  not  be  relaxed  merely  because 
the  claimant  fails  to  prove  the  required  amount  of  his 
claim  upon  a  point  of  law(8).  The  rule  is  the  same 
whether  one  or  both  ships  are  in  fault  (t) ;  whether  the 
claim  is  by  an  owner  of  ship  or  of  cargo  (w) ;  whether  the 
claimant  is  plaintiff  or  defendant  claiming  upon  a  counter- 
claim (x) ;  and  whether,  both  ships  being  in  fault,  proceed- 
ings upon  the  reference  have  been  taken  with  respect  to 
the  damage  to  one  or  both  ships  (y). 

Under  special  circumstances,  the  general  rules  above 
stated  have  been  departed  from.  Thus,  in  a  case  where 
nearly  half  the  claim  was  disallowed,  the  costs  of  proving 
certain  items  were  allowed,  and  no  order  made  as  to  the 
residue  of  the  costs  (s).  So  a  claimant  has  obtained  his 
costs  where  more  than  three-fifths  of  his  claim  was  dis- 
allowed, because  of  the  difficulty  of  determim'n^  how  much 

of  t}-^^    v"*/ 
1  .ji  T/ie  Ann  (n)  the  Privy  Council  dismissed  the  appeal, 

^/ut  without  costs,  because,  although  the  appellant's  ship 

had  been  found  solely  in  fault  in  the  Court  below,  whereas 

in  the  opinion  of  the  Privy  Council  she  was  free  from 

blame,  the  appellant  had  in  his  pleadings  alleged  that  the 

collision  was  caused  by  his  adversary's  ship  starboarding, 

the  fact  being  that  she  had  caused  the  collision  by  not 

porting  in  time. 

It  appears  to  be  now  settled  (o)  that  where  the  Court  of 

Appeal,  reversing  the  decision  of  the  Court  below,  finds 

(k)  The  Black  Ftinee,  Lush.  668 ;  (m)  Fer  Brett,  M.  R.,  2%*  ffeetor, 

The  Parana,  1  P.  D.  452 ;  2  P.  D.  8  P.  D.  218. 

118.  (»)  Luah.  65. 

(/)  The  Hector,  8  P.  D.  218 ;  The  (o)  'Notwithsteaidmg  l%e  Swansea 

Migborga  Minde,  8  P.  D.  132;  The  and  The  Condor,  4  P.  D.  115,  and 

Arratoon  Apewr,  16  App.  Gas.  37.  The  Milanese,  4  Asp.  M.  L.  C.  318. 
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Where  a  claimant,  after  withdrawing  at  the  reference  a 
large  part  of  his  claini  which  he  had  persisted  in  up  to  the 
reference,  succeeded  in  proving  two-thirds  of  his  claini  as 
diminished,  though  less  than  two-thirds  of  his  original 
claim,  it  was  held  that  he  must  pay  the  costs  of  the  refer- 
ence (e). 

The  rule  that  each  party  pays  his  own  costs  of  the 
reference,  where  more  than  one-fourth  and  less  than  one- 
third  has  heen  struck  ofiE  the  claim  at  the  reference,  does 
not  apply  where  the  registrar's  report  has  heen  appealed 
from  and  overruled,  though  hy  the  ultimate  decision  of 
the  Court  the  above-mentioned  part  of  the  claim  is  al- 
lowed (/). 

In  The  Friedeberg  the  Court  of  Appeal,  apparently 
imder  the  impression  that  the  practice  in  Admiralty  as  to 
allowing  and  disallowing  costs  of  a  reference  was  a  hard 
and  fast  rule,  said  that  it  was  contrary  to  Ord.  LXV.,  r.  1, 
and  threw  doubt  upon  the  justice  and  validity  of  the  prac- 
tice. The  attention  of  the  Court  does  not  appear  to  have 
been  called  to  the  cases  above  cited,  which  show  that  there 
is  not,  and  never  was,  a  hard  and  fast  rule  which  would 
fetter  a  judge's  discretion  in  each  case  (g).  Notwith- 
standing the  remarks  of  the  Court  of  Appeal  (which  were 
obiter),  the  established  practice  as  to  allowing  or  dis- 
allowing costs  of  a  reference  according  as  a  definite  part 
of  the  claim  is  established  or  not,  will  probably  be  main- 
tained. 
Report  of  The  registrar  is  empowered  to  report  whether  any  and 

to^oBtef  "  "^^^  P^  ^^  ^^^  ^^^  should  be  allowed,  and  to  whom  (A). 
His  report  is  seldom  disturbed  {i)»  Where  there  is  no 
report,  an  order  as  to  the  costs  will  be  made  upon  motion 
by  the  Court  (J). 

{e)  The  EOean  Dubh,  49  L.  T.  (A)  Ord.  LVI.,  r.  8 ;  see  1%< 

N.  S.  444.  £ilMn  Dubh,  49  L.  T.  N.  S.  444. 

(/)  The  Black  Pf^inee,  infra,  (i)  The  Cofuett,  6  P.  D.  77 ;  The 

Iff)  10  P.  D.  U2.  Savemake,  6  P.  D.  166. 

(/)  T/ie  Mar}/,  7  P.  D.  201. 
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The  costs  of  an  appeal  from  the  registrar,  as  a  general  Costs  of 
rule,  follow  the  result  of  the  appeal  (k).  re^stear.  "* 

Where  the  decision  of  the  Court  below  is  reversed  or  Costs  in  Court 
varied,  and  the  Court  of  Appeal  holds  the  collision  to  have  ^  -^PP®^* 
been  caused  by  the  fault  of  both  ships,  no  order  will  be 
made  as  to  costs,  either  of  the  Court  below  or  of  the 
appeal;  each  party  being  left  to  bear  his  own  costs (/). 
Thus,  where  in  the  Admiralty  Division  it  had  been  held 
that  the  collision  was  caused  entirely  by  the  fault  of  one 
ship,  and  the  Court  of  Appeal  found  that  it  had  been 
caused  by  fault  in  both  ships,  no  costs  were  given  in  either 
Court.  "  The  Admiralty  Court,  which  always  exercised  a 
very  wide  jurisdiction  with  regard  to  the  discipline  of  the 
seas,  laid  down  this  rule :  If  both  vessels  are  to  blame 
neither  of  them  shall  gain  by  any  litigation  in  the  matter. 
The  Privy  Council,  I  think,  adopted  that  view  of  the 
matter,  and  carried  out  the  rule  on  appeal,  save  under 
exceptional  circumstances.  These  exceptional  circum- 
stances are  where  the  judgment  of  the  Court  below  has 
been  that  both  vessels  were  to  blame,  and  that  judgment 
is  affirmed"  (w). 

In  The  Ann  (w)  the  Privy  Council  dismissed  the  appeal, 
but  without  costs,  because,  although  the  appellant's  ship 
had  been  found  solely  in  fault  in  the  Court  below,  whereas 
in  the  opinion  of  the  Privy  Council  she  was  free  from 
blame,  the  appellant  had  in  his  pleadings  alleged  that  the 
collision  was  caused  by  his  adversary's  ship  starboarding, 
the  fact  being  that  she  had  caused  the  collision  by  not 
porting  in  time. 

It  appears  to  be  now  settled  (o)  that  where  the  Court  of 
Appeal,  reversing  the  decision  of  the  Court  below,  finds 


(k)  The  Black  Frinee,  Lusli.  668 ;  (m)Per  Brett,  M.  R.,  The  Seetw. 

The  Parana,  1  P.  D.  452 ;  2  P.  D.       8  P.  D.  218. 

nd  : 


118.  (n)  Lush.  65. 

(/)  Theffeetor,  8  P.  D.  218;  The  (o)  J^otwithBtandrng  The  Swansea 

Rigborge  Minde,  8  P.  D.  132;  The  and  The  Condor,  4  P.  D.  116,  and 

Arratoon  Apcar,  16  App.  Cas.  37.  The  Milanese,  4  Asp.  H.  L.  C.  318. 
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the  oollision  to  have  occurred  without  fault  in  either  ship, 
the  sued  is  entitled  to  her  costs  both  of  the  appeal  and 
in  the  Court  below.  It  has  been  so  held  where  there  was 
no  counterclaim  alleging  negligence  in  the  plaintiff's 
Bhip(p). 

Where  in  the  Admiralty  Court  one  ship  was  held  in 
fault,  and  upon  appeal  to  the  Privy  Council  both  ships 
were  held  in  fault,  the  order  of  the  Piivy  Council  was 
that  each  party  should  bear  his  costs  both  of  the  appeal 
and  in  the  Court  below  (q). 

The  Court  of  Appeal  does  not  always  follow  the  practice 
of  the  Privy  Coimcil  as  to  costs  (r). 

The  rule,  that  no  costs  of  the  appeal  or  in  the  Court 
below  will  be  given  where  both  ships  are  in  fault,  applies 
where  the  fault  of  one  of  the  ships  is  the  fault  of  her  com- 
pulsory pilot  («). 

Where  both  ships  are  held  in  fault  in  the  Court  below, 
and  upon  the  appeal  by  one  of  the  parties  the  other  party 
applies  to  have  the  judgment  varied  or  reversed,  and  the 
Court  of  Appeal  affirms  the  decision  of  the  Court  below, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the  appeal, 
except  so  far  as  they  have  been  augmented  by  the  notice 
given  by  the  respondent  {t). 

Where  in  the  Court  below  both  ships  are  held  in  fault, 
and  one  only  of  them  appeals,  and  the  appeal  is  dismissed, 
the  appellant  wiU  be  ordered  to  pay  the  costs  of  the 
appeal  (f<). 

Where,  upon  a  claim  and  counter-claim,  ship  A.  is  held 
solely  in  fault,  and  upon  appeal  the  decision  is  reversed, 


{p)  TheMonkseaton,  UP.  D.  61 ;  (r)  The  City  of  Berlin,  2  P.  D. 

Bee  also   The  Marpeaia,   L.   B.   4  187;  TheMonkeeaton,  WP,!).  bl, 

P.  C.  212 ;  The  City  of  Cambridge,  («)  The  Rigborge  Minde,  8  P.  D. 

3  Asp.  M.  L.  C.  307 ;  The  Corinna^  132. 

ibid.  it)  The  Lauretta,  4  P.  D.  26. 

{g)  The  Agra,  and  The  Elizabeth  (w)  The  Milaneee,   4  Asp.   Mar. 

Jenkins,  L,  E.  1  P.  G.  601.  Law  Gas.  438  ;  and  see  per  Brett, 

L.  J.,  in  The  Sector,  8  P.  D.  218. 
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and  ship  B.  held  solely  in  fault,  the  appellant  will  get  his 
costs  both  of  the  appeal  and  in  the  Court  below  (x). 

A  plaintiff,  or  a  defendant  having  a  coimter-claim,  who  Security  for 
is  resident  out  of  the  jurisdiction  elsewhere  than  in  Soot-  °*^**'' 
land  or  Ireland  (y),  may  be  required  to  give  security  for 
costs  (z) ;  but  he  will  not  be  required  to  give  security  for 
damages  that  may  be  awarded  against  him  (a). 

The  general  rule  as  to  the  costs  of  an  action  for  limita-  Ckwts  of 
tion  of  liability  is  that  they  shall  be  borne  by  the  plaintiff,  imitation  of 
But  if   the  defendant  raises   issues  which  are  decided  HabUitj. 
against  him,  as  where  he  disputes  the  right  of  the  plaintiff 
on  the  ground  that  the  loss  was  by  and  with  the  actual 
fault  and  privity  of  the  owners  (6),  or  was  not  caused  by 
improper  navigation  (c),  or  that  there  is  a  separate  liability 
in  respect  of  each  of  two  collisions  (a?),  he  will  be  com- 
pelled to  pay  the  extra  costs  occasioned  to  the  plaintiff  by 
such  issues.    Nor  wiU  the  plaintiff  in  the  limitation  action 
have  to  pay  the  costs  of  litigation  between  the  claimants 
upon  the  fund  representing  the  amount  of  their  statu- 
tory liability  as  to  their  respective  rights  to  share  in  the 
fimd(^). 

Costs  are  now  in  all  cases  in  the  discretion  (/)  of  the  Costs  of 
Court  (^).     The  provisions  of  the  County  Courts  Admi-  for  amount 
ralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  ss.  3,  9,  ^^^^*y 
as  to  costs,  are  no  longer  in  force,  and  a  plaintiff  who 

{x)  The  Glannihanta,  1  P.  D.  283  1  A.  &  E.  336. 
(1876).     See  further,  as  to  costs  (b)  African     Steamship     Co.     v. 

on  appeal,    The  Saxonia,  and  The  Swanzy,  2  K.  &  J.  660;  The  City  of 

Eclipse,  Lush.  410 ;  The  Telegraph,  Buenos  Ayres,    1   Asp.  Mar.  Law 

1  Sp.  E.  &  A.  427  ;  The  Florence  Cas.  169 ;  The  JEmpusa,  6  P.  D.  6. 
Nightingale,    Br.    &    L.    29 ;    The  (e)  The  Warkworth,  9  P.  D.  20. 

UUter,  1  Moo.  P.  0.  0.  N.  S.  31 ;  \d)  The  Creadon,  6  Asp.  M.  C. 

The  Dumfries,  Sw.  126  ;  The  North  585. 
Afneriean,  Sw.  368.  (<?)  African     Steamship    Co.    v. 

(y)  See  31   &  32  Vict.   c.   56;  Swanzy,    ubi  supra;    The   City  of 

36  &  37  Vict.  c.  66,  a.  76;  The  Buenos  Ayres,  ubi  supra ;   The  Em- 

Felaw,  cited  Williams  and  Bruce,  pusa,  ubi  supra. 
Ad.  Pr.  2nd  ed.  482,  note  (ar).  (/)  For  the  limits  of  this  discre- 

(z)  The  Consiantine,  4  P.  D.  156 ;  tion,  see  Be  Mills'  Estate,  34  Ch.  D. 

The  Newbattle,  10  P.  D.  33 ;  The  24. 
Julia  Fisher,  2  P.  D.  116.  (^)  Rules  of  Sup.  Court,   1883, 

(a)  The  Mary,  or  Alexandra,  L.  R.  Ord.  LXV.  r.  1. 

M.  Z 
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OOSTS. 


Costs  of 
appeal  from 
Ooimty  Cioiirt. 


Costs  of  ex- 
cesdye  bail. 


Costs  upon 
higher  scale. 

Costs  of  pay- 
ing freight 
into  Court. 


Costs: 
expense  of 
sureties. 

Costs: 
expense  of 
retaining 


brings  his  action  in  the  Supreme  Court  may  receive  his 
costs,  though  the  amount  of  his  damages  are  less  than  the 
County  Court  limit  (A) ;  but  in  practice,  he  will  not  get 
them  unless  there  are  special  circumstances  justiEjing  his 
proceeding  in  the  High  Court  (t). 

XTpon  appeal  jErom  a  County  Court,  31  &  32  Vict.  c.  71, 
s.  30,  provides  that  an  imsuccessful  appellant  shall  pay  the 
costs  of  the  appeal,  imless  the  Appellate  Court  otherwise 
directs.  This  enactment,  if  not  repealed,  is  subject  to  the 
discretion  vested  in  Divisional  Courts  by  Ord.  XLV.  r.  1. 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires 
bail  for  an  exorbitant  sum,  he  will  be  ordered  to  pay  all 
the  costs  and  expenses  to  which  the  defendants  have  been 
put  in  finding  bail.  Such  an  order  was  made  in  a  salvage 
action,  where  3,000/.  was  claimed,  and  bail  for  that  sum 
required,  and  only  460/.  was  awarded  (k). 

As  to  the  principles  upon  which  costs  upon  the  higher 
scale  will  be  awarded,  see  Ord.  LXV.  rr.  9,  10  (/). 

The  owner  of  cargo  arrested  for  freight,  upon  paying 
into  Court  the  amount  of  freight,  may  deduct  the  cost  of 
paying  it  in  (w). 

Money  paid  to  sureties  on  a  bail  bond  in  consideration 
of  their  suretyship  will  not  be  allowed  as  costs  («). 

The  expense  of  retaining  seamen  witnesses  until  the 
trial  is  allowed  as  costs  (o). 


witnesses. 


(A)  Oamett  v.  Bradley,  L.  R.  3 
App.  Cas.  944 ;  Tennant  ^  Co,  v. 
EUia  ^  Co.,  6  Q.  B.  D.  46 ;  Tht 
Camellia,  9  P.  D.  27  ;  Snelling  v. 
JPuUing,  29  Ch.  D.  86  ;  Famell  v. 
Mort,  Liddell  ^  Co,,  ih,  326. 

(t)  The  Herald,  63  L.  T.  N.  S. 
324  ;  The  Jaia,  [1891]  P.  121. 

{k)  The  George  Gordon,  9  P.  D. 
46 ;  and  see  The  Earl  Grey,  1  Sp. 
180;  The  EUonore,  Br.  &  L. 
186.  Ab  to  moderation  of  bail,  see 
tupra^  p.  87. 


(/)  See  also  The  Horace,  9  P.  D. 
87  ;  The  Raisby,  5  Asp.  M.  C.  473 
(both  salvage  cases).  As  to  an 
appeal  upon  the  question  of  higher 
or  lower  scale,  see  Ee  Terrell,  22 
Ch.  D.  473.  As  to  the  scale  of 
counsers  fees,  see  The  City  of 
Lucknow,  6  Asp,  M.  C.  340. 

(m)  The  Leo,  Lush.  414;  see 
Ord.  XXIX.  r.  4. 

{«)  The  Collinyrove,  10  P.  D.  168; 
The  Numida,  ibid, 

{o)  The  Karla,  Br.  &  L.  367. 
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OHAPTEE  XIV. 


THE  REGULATIONS  FOR  PREVENTING  COLLISIONS  AT  SEA. 

Many  years  before  the  rule  of  the  road  at  sea  was  reg^-  Legislation  as 

lated  by  Act  of  Parliament,  the  practice  of  seamen  had  tiheroad!    ° 

established  rules  to  enable  approaching  ships  to  keep  clear 

of  each  other.     These  rules,  which  are  the  foundation  of 

those  now  in  force,  were  well  established  by  custom,  and 

formed  part  of  the  general  maritime  law  administered  by 

the  Admiralty  Court  (a).    In  the  year  1840  a  rule  (6)  as 


(a)  A  rule  of  the  road  for  ships 
on  opposite  tacks  existed  at  least  as 
early  as  the  latter  part  of  the  last 
century.  In  Admiralty  Begrula- 
tions  of  that  date,  to  be  observed 
by  ships  under  convoy,  there  ap- 
pears a  role  to  the  efPeot  that  a  ship 
on  the  larboard  tack  shall  bear  up 
for  another  on  the  starboard  tack. 
But  it  is  doubtful  whether  this 
rule  existed  a  century  earlier.  In 
the  Duke  of  York's  Sailing  and 
Fighting  Instructions,  attributed 
to  the  year  1670,  but  probably  of 
a  later  date,  occurs  the  following, 
article: — **  Where  two  ships  of  the 
same  rank  are  sailing  on  the  same 
tack,  or  on  contrary  tacks,  and 
there  is  a  necessity  for  one  of  them 
to  bear  up  to  the  other,  he  that  can 
with  the  most  convenience  bear  up 
is  to  do  it;  but  if  it  be  equally 
oonvenient  to  both  of  them,  then 
the  younger  captain  shall  bear  up 
for  the  elder."  If  the  rule  as  to 
the  ship  on  the  port  tack  giving 
way  had  been  generally  recognized 
when  this  regulation  was  framed, 
it  would  probably  have  been  men- 
tioned. 

In  several  collision  cases  decided 


by  the  Admiralty  Court  during  the 
17th  and  18th  centuries,  the  writer 
has  f  oimd  no  trace  of  the  rule  in 
the  pleadings,  decrees,  or  sentences. 

See  Marsden's  Admiralty  Gases, 
p.  333,  as  to  the  origin  of  the  port 
tack  rule.  In  The  Resolution  {ibid. 
p.  332)  (1789),  therulois said  to  have 
been  framed  by  Lord  Howe  seven  or 
eight  years  previously. 

The  rule  that  a  ship  with  the 
wind  free  must  give  way  to  a  ship 
dose  hauled  appears  to  have  been 
first  recognized  by  the  Courts  in 
Lord  Erskine's  time,  ''in  a  case 
tried  at  Guildhall  before  Mr.  Justice 
Buller."  See  a  letter  addressed  by 
Lord  Erskine  (an  old  sailor)  to 
Lord  Stowell,  dated  7th  Dec.  1821, 
respecting  Lord  Stowell*s  judgment 


(h)  This  rule— to  the  effect  that 
steamships  shaU  pass  on  the  star- 
board hand  of  each  other — ^wUl  be 
found  1  W.  Bob.  486.  As  to  its 
construction,  see  The  FriendSj  1  W. 
Rob.  484  ;  4  Moo.  P.  C.  C.  314 ; 
Thf  Unity,  Sw.  101  ;  The  Duke  of 
Sussex,  I  W.  Rob.  274  ;  The  Hope, 
ih.  154  ;  The  Itmnaganda  Sara 
Ctasina,  8  Moo.  P.  C.  C.  85. 
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THE  REGULATIONS. 


Enftotmont  of 

theexistmg 

B^g^ilatioiis. 


to  the  side  on  which  steamships  were  to  pass  each  other 
was  pronmlgated  by  the  London  Trinity  House,  and  en- 
forced by  the  Admiralty  Court.  In  1846  the  subject  was 
first  dealt  with  by  the  Legislature  (c),  and  since  that  year 
the  law  has  been  altered  or  added  to  by  three  successive 
Acts  of  Parliament  (d).  The  only  Act  now  in  force  is 
25  &  26  Vict.  c.  63. 

By  that  Act  (s.  25),  power  is  given  to  her  Majesty, 
upon  the  joint  recommendation  of  the  Admiralty  and  the 
Board  of  Trade,  by  Order  in  Council,  to  make  Eegulations 
for  Preventing  Collisions. 

By  s.  58,  such  Bregulations  are  to  apply  to  British  ships 
everywhere,  and  to  foreign  ships  when  within  British 
jurisdiction.  By  s.  59,  the  Queen  is  enabled  with  the 
consent  of  the  foreign  government  by  Order  in  Council  to 
apply  the  Eegulations  to  foreign  ships  when  not  within 
British  jurisdiction.  Under  these  powers,  the  Begulations 
of  1884  have  been  made  and  applied  to  the  ships  of  Gfreat 
Britain,  Prance,  Greece,  Portugal,  Italy,  Sweden,  Norway, 
Brazil,  Turkey,  Chili,  and  Denmark  (e). 


in  The  Dundee,  reported  in  the 
<<  Times"  of  6th  Dec.  1821.  The 
letter  will  be  found  in  The  Life  of 
Lloyd,  first  Lord  Kenyon,  by  the 
Hon.  G-.  T.  Kenyon,  Longmans, 
1873. 

In  the  year  1828,  the  role  of  the 
road  at  sea  was  thus  stated  in  evi- 
dence by  a  competent  witness: — 
<<  If  a  vessel  is  going  dose-hauled 
to  the  wind,  and  another  meeting 
her  is  going  free,  the  rule  at  sea  is 
for  the  vessel  meeting  her  to  go  to 
leeward;  and  the  reason  of  it  is 
that  otherwise  the  vessel  going  to 
windward  would  lose  her  position, 
and  could  not  get  in  ag^ain  without 
another  tack,  which  would  be  an 
inconvenience  to  her,  and  not  to 
the  vessel  g^ing  free.*'  By  the 
Court,  the  nile  was  thus  stated : — 
«  The  ship  which  has  the  wind  at 
large  may  go  either  to  leeward  or 
to  windward ;    but,  as  a  general 


rule,  she  ought  to  expect  that  the 
ship  which  is  dose-hauled  wiU 
keep  to  windward,  and  therefore 
she  ought  to  go  to  leeward,  unless 
it  is  quite  clear  that  she  can  go  to 
windward  with  safety."  See  Han' 
daynde  v.  Wihon,  3  G.  &  P.  628. 

(c)  9  &  10  Vict.  c.  100. 

\d)  14  &  16  Vict.  c.  79 ;  17  &  18 
Vict.  c.  104 ;  Admiralty  Order  of 
26th  Oct.  1868,  see  Appendix, 
Swabey's  Rep.;  26  &  26  Vict. 
c.  63.  These  Acts  and  Orders  wiU 
be  found  in  the  Appendix  below, 
pp.  631,  eeq, 

U)  By  Orders  in  Council  of  the 
following  dates:— 14th  Aug.  1879 
2nd  Feb.  1884  ;  11th  Aug.  1884 
9th  Oct.   1884;   30th  Dec.    1884 
19th   May,    1886   (Sweden,    Nor- 
way, and  Brazil) ;  9th  July,  1885 
(Turkey) ;  17th  Sep.  1885  (Chili) ; 
17th  Nov.  1888  (Denmark). 
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Production  of  the  Gazette  containing  the  Order  in  Proof  of 
Council  making  or  altering  such  Eegulations,  or  a  copy  •"^^^'^  °°"' 
of  the  Eegulations  signed  or  purporting  to  be  signed  by  a 
secretary  or  assistant  secretary  of  the  Board  of  Trade,  or 
sealed  or  purporting  to  be  sealed  with  the  seal  of  the 
Board  of  Trade,  is  sufficient  evidence  of  the  due  making 
and  purport  of  such  Regulations  (/). 

The  Submarine  Telegraph  Act,  1885  (48  &  49  Vict.  Submarine 
c.  49),  embodies  a  convention,  to  which  the  principal  Aot^^86. 
maritime  nations  are  parties,  having  for  its  object  the 
preservation  of  international  telegraphic  communication 
by  submarine  cables.  By  Art.  5  of  the  Convention, 
vessels  laying  or  repairing  cables  are  required  to  conform 
to  regulations  for  preventing  collisions  agreed  upon  by 
the  signatory  Powers;  and  by  sect.  6  of  the  Act,  the 
powers  to  make  such  regulations  contained  in  the  Merchant 
Shipping  Acts  are  enlarged  so  as  to  give  effect  to  regula- 
tions made  for  the  purpose  of  preventing  damage  to  ships 
laying  or  repairing  cables  by  other  ships,  both  within  and 


(/)  Previous  Begulations  made 
under  the  same  Aot  were  those 
contained  in  the  Schedule  (Table  G.) 
to  the  Aot ;  also  those  contained  in 
Orders  in  Council  of  9th  January, 
1863,  and  30th  July,  1868.  The 
Begulations  of  1863,  and  of  1868, 
were  repealed  by  Order  in  Council 
of  14th  Aug.  1879  as  to  all  ships. 
Those  made  by  Order  in  Council  of 
14th  Aug.  1879  (which  came  into 
force  on  1st  Jan.  1880,  and  are 
hereinafter  called  the  Begulations 
of  1880),  were  repealed  as  to  British, 
French,  Greek*  Portugese,  Italian, 
Korwegian,  Turkish,  and  Chilian 
and  Danish  ships,  by  the  Orders  in 
Council  above  mentioned. 

It  will  be  observed  that  the 
Begulations  of  1884,  though  they 
apply  to  British  ships  everywhere, 
and  to  foreign  ships  within  British 
jurisdiction,  do  not  apply  to  the 
ships  of  all  maritime  states.  To 
the  Hhips  of  those  states  who  con- 
sented to  be  bound  by  the  Begula- 


tions of  1880,  and  have  not  assented 
to  those  of  1884,  the  former  Begu- 
lations are  stiU  applicable.  Tliis 
conflict  of  Begfulations  must  give 
rise  to  difficulty.  An  International 
Marine  Congress  was  held  at  Wash- 
ington during  the  present  (1890) 
year,  at  which  an  amended  Code 
of  Begulations  was  agreed  to  by 
representatives  from  the  principal 
maritime  nations  of  the  world. 
This  Code  (hereinafter  called  the 
Washington  Conference  Begula- 
tions) wUl  probably  be  applied,  with 
perhaps  some  slight  modification,  to 
British  and  foreign  ships,  by  Order 
in  Council  made  imder  the  powers 
of  25  &  26  Vict.  c.  63.  It  is  set 
out  at  length  in  the  Appendix 
below,  p.  648. 

For  a  curious  account  of  the 
national  jealousy  aroused  at  the 
first  proposal  to  make  international 
Begulations,  see  Lindsay's  His- 
tory of  Merchant  Shipping,  vol.  3, 
p.  346. 
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Whether 
Regpilatioiis 
diiected  to 
other  objects 
than  prevent* 
ing  ooUiaion 
are  authorized 
by  26  &  26 
Vict.  0.  63. 


In  what 
waters  thej 
apply. 


without  the  territorial  waters.  By  Arts.  5  and  6  of  the 
Convention,  vessels  are  required  not  to  approach  or  stay 
within  a  nautical  mile  of  telegraph  repairing  ships  or 
buoyed  cables.  No  such  regulations  as  are  referred  to  in 
the  Convention  have  been  agreed  to  by  all  the  signatory 
Powers  up  to  the  present  date  (1890).  The  signatory 
Powers  are : — Gh^at  Britain,  Germany,  Argentine  Republic, 
Austria,  Belgium,  Brazil,  Costa  Eica,  Denmark,  St.  Do- 
mingo, Spain,  United  States,  Colombia,  France,  Ghiate- 
mala,  Gfxeece,  Italy,  Turkey,  Holland,  Persia,  Portugal, 
Roumania,  Russia,  Salvador,  Servia,  Sweden,  Norway,  and 
Uruguay. 

It  has  been  said  that  the  object  of  the  existing  Regula- 
tions is  not  only  to  prevent  collisions,  but  to  minimise  their 
effect  (g).  It  is  not  clear  that  25  &  26  Vict.  c.  63,  enables 
her  Majesty  to  make  Regulations  for  any  object  but  to 
prevent  collisions.  Any  Regulation,  however,  directed  to 
mitigate  the  effect  of  a  collision  would  probably  be  held  to 
tend  to  the  prevention  of  collision,  and  to  be  well  made 
under  the  powers  given  to  her  Majesty  by  the  Act  above 
mentioned.  And  it  will  be  observed  that  it  seems  to  be 
assumed  in  the  Act  (sect.  57)  that  Regulations  "  relating 
to  collisions  "  may  be  made  under  its  powers.  But  it  may 
well  be  doubted  whether  an  enactment,  such  as  Art.  27  of 
the  existing  Regulations  (of  1884),  directed  to  an  entirely 
different  object— namely,  the  signals  to  be  used  by  ships 
in  distress — ^is  authorized  by  the  Act. 

The  Regulations  are  headed  **  for  preventing  collisions 
at  aeOy^  and  appear  to  be  expressly  binding  only  on  ships 
at  sea  {h).    But,  except  in  waters  where  local  rules,  inoon- 


{g)  See  per  Lord  "Watson  in  The 
Voonoaarts  and  The  Khedive,  5  App. 
Cas.  876,  903,  904 ;  and  see  Mac- 
laren  y.  Compagnie  Franeaiee  de 
Namgaiion  a  Vapeur,  9  App.  Cas. 
640,  651,  662. 

(A)  See  per  Brett,  L.J.,  in  The 
Franconia,  2  F.  D.  8.    The  dictum 


of  the  Lord  Justice  in  this  case  to 
the  effect  that  the  regulations  of 
1863  are  inapplicable  in  a  winding 
riyer,  cannot  mean  that  ^ey  are 
never  applicable  in  such  waters. 
It  must  lie  taken  to  mean  that  thejr 
are  not  always  applicable  in  a 
winding   river  to  ships   in   such 


Digitized  by 


Google 


IN  WHAT  WATERS  THEY  APPLY. 


343 


fiistent  with  the  sea  EegulationSy  are  in  foroe,  it  would 
probably  be  held  that  vessels  are  required  to  navigate  in 
aooordanoe  with  the  sea  Sregulations  in  rivers  and  haxbours, 
as  weU  as  at  sea.  Many  cases  have  been  decided  upon  the 
assumption  that  they  apply  in  rivers  and  narrow  waters  (i). 
The  words  of  Art.  25  seem  to  imply  that,  except  in  the 
cases  there  mentioned,  they  apply  everywhere.  The 
operation  of  Art.  21  (the  starboard  side  rule)  is  certainly 
not  confined  to  narrow  channels  '^at  sea"  (A;).  On  the 
sea,  everywhere,  except  where  inconsistent  (/)  local  rules 
are  in  force,  they  are  directly  applicable  (m).  Their  appli- 
cation in  winding  rivers  and  in  waters  where  local  rules 
are  in  force  is  considered  below  under  Arts.  21  and  25 
(pp.  462,  465). 

In  a  recent  case  in  Scotland  the  Eegulations  were  held 
to  apply  in  the  river  Clyde.  Notwithstanding  the  exist- 
ence of  local  rules  of  navigation  applicable  to  the  Clyde, 
a  steamship  was  held  in  fault  for  disobedience  to  Arts.  13 
and  18  of  the  Regulations  of  1863  (w).  From  this  deci- 
sion it  appears  that  in  Scotland  the  Eegulations  are  held 
to  be  applicable  in  rivers,  as  well  as  at  sea,  and  that  where 


positioiis  tliat  they  would  be  bound 
by  them  if  at  sea.  The  Admiralty 
Rules  of  1861  as  to  ship's  lights 
were  held  to  apply  in  the  Thames : 
Morrison  v.  General  Steam  Naviga^ 
tion  Co.y  8  Ex.  733.  The  Order  in 
Council  applying  the  regulations 
of  1863  to  American  inland  waters, 
assumes  that  their  operation  is  not 
confined  to  the  sea.  The  Wash- 
ingpton  Conference  Regulations  are 
to  be  applicable  to  '*all  vessels 
upon  the  high  seas,  and  in  all 
waters  connected  therewith,  nayig- 
able  by  seagoing  yessels." 

(i)  The  Concordia,  L.  R.  1  A.  & 
B.  93 ;  The  Velocity ,  L.  R.  3  P.  0. 
44;  The  Cologne  and  The  Ranger , 
ibid,  4  P.  C.  619 ;  The  Owen  Wallis, 
It.  R.  4  A.  &  E.  176;  and  see 
The  Fyenoord,  Swab.  Ad.  374  ;  The 
Genmnia,  P.  C.  17th  June,  1876, 


cited  1  Maude  &  Pollock  on  Ship- 
ping, 606,  note  (i) ;  The  Levering- 
ton,  11  P.  D.  117.  In  America 
the  Act  of  Congress  embodying  the 
Regulations  of  1863  is  expressed  to 
be  for  preventing  collisions  ^*on 
water."  By  the  Canadian  Statute 
31  Vict.  o.  68,  the  regfulations  are 
applicable  over  all  the  inland  and 
other  navigable  waters  of  the  Do- 
minion. 

(k)  See  The  Leverington,  1 1  P.  D. 
117. 

(/)  43  Vict.  c.  29  (Canada),  s.  4, 
makes  void  local  rules  which  are 
inconsistent  with  the  regulations. 

(m)  See  The  Saxonia,JjMAL.  410, 
as  to  the  application  of  a  former 
Act  to  foreign  ships  in  the  Solent. 

(n)  LittU  V.  Bums,  The  Owl  and 
The  Ariadne,  9  Sess.  Ca.  4th  ser. 
118. 
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local  rules  are  in  force  they  are  to  be  construed  and  applied 
in  conjunction  with  the  general  Regulations. 
To  what  The  Regulations  apply  to  all  seagoing  ships  and  craft, 

apply.  whether  large  or  small,  and  whether  propelled  by  oars, 

sails,  or  steam  (o).  Whether  they  apply  in  rivers  and 
harbours  to  craft  intended  never  to  go  to  sea,  as  hulks, 
harbour  lighters,  and  such  craft,  seems  doubtful  (p).  Ab 
to  their  application  to  her  Majesty's  ships,  ships  of  foreign 
governments,  and  ships  sailing  under  convoy,  see  Art.  26, 
tw/rfl,  p.  627. 

The  Regulations  apply  to  British  ships  everywhere  {q). 
To  foreign  ships  within  British  jurisdiction  they  apply 
directly,  as  forming  part  of  the  municipal  law  of  this 
country  (r).  They  are  also  applicable  to  foreign  ships  out 
of  British  jurisdiction,  and,  in  the  case  of  a  collision  on 
the  high  seas,  or  in  foreign  waters,  are  applied  to  such 
ships  by  British  Courts  by  virtue  of  the  statute  above 
mentioned  (fi). 
Their  inter-  The  Regulations  of  1863  formed  part  of  the  municipal 
2J^J^  law  of  this  country  and  of  some  foreign  countries  (^). 
They  have  also  been  enacted  by  the  legislatures  of  several 
British  Colonies  (m).  In  the  United  States  it  has  been 
held  that,  having  been  adopted  by  all  maritime  nations, 
the  Regulations  are  of  universal  application,  and  form  part 

(o)  Ex  parte  Ferguson  and  Hutch-  Vict.  c.  63,  8.  67. 
insoriy  L.  R.  6  Q.  B.  280  ;  and  fiee  («)  See  2d  &  26  Vict.  o.  63,  8.  58, 

26  &  26  Vict.  0.  63,  ss.  26,  27,  and  tuprOy  p.  340. 
28,  where  the  regulations,  includ-  (t)  Amongst  others,  the  United 

ing  those  for  fishing   boats,  are  States  Act  of  Congress  of  3rd  May, 

spoken  of  as  reffulations  for  tkips,  1885,  Public  Act,  No.  100  (Art  24 

As  to  electric  snips,  see  tn/rir,  p.  being  omitted):  see  The  Belgmland, 

359.  7  Davis,  355 ;  France,  D^crets  of 

{p)  The  C.  S,  Butler,  L.  R.  4  25th  Oct.,   1862;    26  Mai,    1869, 

A.  &  E.  238.    A  hulk  was  held  and    28th    Oct.,    1873 ;    Qermany 

not  to  be  a  ship  within  17  &  18  Penal  Code,  Art.  145 ;  Beichge- 

Vict.  0.  104,  8.  55  ;  European,  ^c,  fetzbuch,  127. 
Mail  Co.  ▼.  P.  #  0.  Steam  Naviga-  («)  See  Canada,  43  Vict.  c.  29 ; 

turn  Co.,  14  L.  T.  N.  S.  704.  Queensland,  46  Vict.  No.  12;  South 

{q)  Subject,  it  seems,  to   local  Australia,  44  &  45  Vict.  No.  237  ; 

rules,  and  in  colonial  and  foreign  Victoria,  28  Vict.  No.  265  {temble, 

waters  to  colonial  and  municipal  Regulations  of  1863} ;  New  Sou^ 

laws.  Wales,  36  Vict.  No.  7;  New  Zea- 

(r)  And  expressly  by  25  &  26  Und,  41  Vict.  No.  64. 
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of   the  international   or   general   maritime   law  of  the 
world  (x). 

The  international  character  of  the  Regulations,  and  the  Uniform 
safety  of  navigation  requires  that  they  should  be  under-  ^^e  Regu- 
stood  by  the  seamen  of  diflFerent  nations  in  the  same  sense,  lations  de- 
It  is  therefore  of  importance  that  the  construction  placed 
upon  them  by  the  courts  of  different  countries  should  be 
uniform.     This  has  been  distinctly  recognised  in  America. 
The  following  observations  occur  in  a  judgment  of  a  Cir- 
cuit Court  of  the  United  States :  "  The  paramount  impor- 
tance of  having  international  rules,  which  are  intended  to 
become  part  of  the  law  of  nations,  understood  alike  by  all 
maritime  powers,  is  manifest;  and  the  adoption  of  any 
reasonable  construction  of  them  by  the  maritime  powers 
named  affords  sufficient  ground  for  the  adoption  of  a  simi- 
lar construction  of   our   statute  by  the  courts  of   this 
country  "(y). 

In  the  courts  of  this  country  the  ships  of  a  foreign 
country  to  which  the  Regulations  have  been  applied  by 
Order  in  Council  under  25  &  26  Vict.  c.  63,  s.  58,  will,  it 
is  conceived,  be  bound  by  the  English  version  of  the  Regu- 
lations. The  foreign  versions  of  the  Regulations  of  1863 
were  not,  in  all  cases,  exactly  equivalent  to  the  English 
version.  An  important  Article  of  the  Portuguese  Regu- 
lations was  open  to  a  construction  which  was  entirely 
different  to  that  borne  by  the  English  version  (s). 

MThe  Seotia  and  The  Berkthire,  that  the  American  ship  was  in  fault 

14   Wall.    140;  The  Belgenland,  7  for   having  shown  a  light  other 

Davis,  356  ;   and  see  per  Sir  R.  than  that  required  \>y  the  regxda- 

Fhillimore  in   The  Moffnet,  L.  B.  tions. 

4  A.  &  E.   417,  426,  as  to  their  (y)  Per  Benedict,  J.,  in  The  Syl- 

international     character.      There  vester  Sale,  6  Bened.  523;   and  a 

being  in  America  no  law  corre-  similar  opinion  was  expressed  hj 

sponding  to  25  &  26  Vict.  c.  63,  the  Court  in  The  Free  State,  Brown, 

B.   58,  uie  question  arose  in  this  Ad.  251,  261. 
case  whether  the  regpilations  as  to  (z)  See  correspondence  relating  to 

lights  applied   in  the  case  of   a  the  collision  between  The  Insulano 

collision  between  an  American  and  and  The  City  ofMeeea^  Pari.  Pap.  G. 

a  British  ship  on  the  high  seas.     It  3443,  Sess.  1882 ;  infra,  Art.  16. 
was  held  that  they  did  apply,  and 
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Rule  for  The  following  observations  of  Jessel,  M.E.,  npon  the 

coining  construction  of  the  Thames  Rules  appear  to  supply  the  rule 
for  construing  all  Statutory  Regulations  for  preventing 
collisions.  In  The  Libra  {a)  the  late  Master  of  the  Rolls 
said:  "  It  must  be  remembered  what  these  rules  are.  They 
are  issued  for  the  guidance  of  masters  of  vessels;  and, 
therefore,  the  proper  mode  of  construing  them  is  to  read 
them  literally.  .  .  .  Certainly  rules  issued  as  these  are 
should  be  construed  literally,  if  they  can  be  construed  at 
aU.» 

In  The  Dunelm  (6),  Brett,  M.R.,  with  reference  to  Art.  9 
of  the  Regulations  of  1863,  said :  "  My  view  of  an  Act  of 
Parliament — and  this  article  is  equivalent  to  an  Act  of 
Parliament — ^which  is  made  applicable  to  a  large  trade  or 
business  is,  that  it  should  be  construed,  if  possible,  not 
according  to  the  strictest  and  nicest  interpretation  of 
language,  but  according  to  a  reasonable  and  business  inter- 
pretation of  it  with  regard  to  the  trade  or  business  with 
which  it  is  deeding."  And  in  another  case  the  same 
learned  judge  said :  "  I  take  it  that  the  basis  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea  is,  that  they  are 
instructions  to  those  in  charge  of  ships  as  to  their  conduct ; 
and  the  legislature  has  not  thought  it  enough  to  say,  ^  We 
will  give  you  rules  which  shall  prevent  a  collision ;'  they 
have  gone  further  and  said  that,  for  the  safety  of  naviga- 
tion, we  will  give  you  rules  which  shall  prevent  risk  of 
collision"  (c). 

The  true  rule  as  to  their  construction  is  probably  that 
of  Jessel,  M.R.,  namely,  that  they  are  to  be  construed 
literally ;  but  in  this  sense,  that  their  true  meaning  is  that 
which  the  words  express  and  is  in  accordance  with  the  pro- 
bable intention  of  the  legislature  in  framing  a  code  for 

(a)  6  p.  D.  139,  142.    See  also  le)  Per  Brett,  M:.R.,  The  Beryl, 

per  Brett,  M.B.,  in  The  Margaret,  9  P.  D.  137,  138 ;  and  see  infra, 
9  P.  D.  47.  p.   349,   as  to  the  ciroumstances 

(h)  9  P.  D.  164.  under  which  the  Begolations  are 

appljoable. 
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preventing  collisions  which  is  to  be  applied  by  practical 
seamen  (d). 

Where  no  special  circumstances  exist  to  make  the  Eegu-  They  fumiah 
lations  inapplicable,  they  furnish  the  paramount  rule  for  negligence, 
the  decision  of  the  question  as  to  which  ship  is  in  fault  in 
every  case  of  collision.  Public  policy,  as  well  as  the  best 
interest  of  all  concerned,  requires  that  they  should  be  en- 
forced in  all  cases  to  which  they  apply  (e).  Departure 
from  them  is  justifiable  only  in  one  event ;  namely,  where 
it  is  necessary  in  order  to  avoid  immediate  danger  (/).  It 
is  not  justifiable  on  the  ground  that,  under  the  circum- 
stances of  the  case,  it  would  be  better  seamanship  not  to 
comply  with  them  (g) ;  or  on  the  ground  that  by  departing 
from  them  the  violence  of  the  blow  would  be  lessened  (g). 
But  though  the  Regulations  in  ordinary  cases  afEord  a  test 
of  negligence,  and  in  some  cases  proof  of  departure  from 
them  is  equivalent  to  proof  of  negligence,  they  are  not  to 
be  applied  mechanically,  to  determine  whether  a  ship  is  in 
fault  for  a  collision.  Even  where  a  position  of  risk  is 
established,  and  a  particular  article  proved  to  have  been 
applicable,  a  vessel  will  not  be  held  in  fault  for  non-com- 
pliance with  it,  if  the  time  during  which  it  was  applicable 
was  so  short,  or  the  circumstances  so  startKng,  that  a  sea- 
man of  ordinary  skill,  care,  and  nerve  might  reasonably 
be  excused  for  not  having  appreciated  the  situation  in 
time  to  enable  him  to  obey  the  law  (It), 

Where  the  Regulations  are  clearly  inapplicable,  as 
where  the  ship  cannot  take  the  step  required  without 
going  ashore,  or  endangering  herself  or  other  vessels,  the 
question  which  ship  is  in  fault  is  tried,  without  regard  to 

{d)  The  draughtsmanship  of  the  (/)  See  helow.  Art.  23,  p.  480, 

I^gulations  leaves  much  to  be  de-  as  to  the  drcumstanoes  under  which 

sired,  from  the  point  of  view  of  both  departure  from  the  Regulations  is 

the  draughtsman  and  the  seaman.  allowed. 

(e)  New  York  and  Liverpool  U,S,  {jsf)  The  Voorwaarts  and  The  Khe- 

Mail  SUamship  Co.  v.  Rumball,  21  dive,  6  App.  Gas.  876,  895. 
How.  372,  383 ;  and  see  The  By-  (A)  The  Voorwaarte  and  The  Khe- 

foged  Christeneerty  4  App.  Gas.  669,  dive,   6  App.  Gas.   876,  902 :   The 

ifrfra,  p.  489 ;  The  VoorwaarU  and  Theodore  S.  Rand,    12  App.  Gas. 

Thi  Kih9div:i,     0  App.  Gas.  876.  247. 
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the  Eegulations,  by  the  ordinary  rules  of  seamanship. 
Provided  they  are  not  inconsistent  with  the  BegulationSy 
the  rules  or  practice  of  seamen,  although  they  have  not  the 
force  of  law,  are  equally  binding  with  the  Eegulations, 
and  upon  British  and  foreign  ships  alike  (t). 
Gizeum-  The  question  as  to  the  time  and  circumstances  at  and 

whi^B^f]^  under  which  the  Regulations  become  applicable  was  dis- 
lations  are  cussed  by  Brett,  M.R.,  in  The  Beryl  (J).  The  Master  of 
rSk  of  ool-  the  Soils,  and  the  other  members  of  the  Court  of  Appeal 
^®°-  (Bowen  and  Fry,  L.JJ.),  held  that  the  Eegulations  were 

intended  not  only  to  prevent  collision,  but  to  prevent  risk 
of  collision ;  and  that  it  is  a  rule  of  interpretation  of  the 
Eegulations,  that  "  they  are  all  applicable  at  a  time  when 
the  risk  of  collision  can  be  avoided,  not  that  they  are 
applicable  when  the  risk  of  collision  is  already  fixed  and 
determined."  The  Court  laid  stress  upon  the  words  "  so 
as  to  involve  risk  of  collision,"  which  occur  in  Arts.  14, 15, 
16,  17  (A),  and  18,  and  held  that  they  do  not  refer  to  an 
existing  risk  of  collision,  but  point  to  a  time  before  risk  of 
collision  has  arisen,  and  where  it  is,  or  ought  to  be,  apparent 
that  there  will  be  risk,  if  nothing  is  done  to  prevent  it. 
^^  Another  rule  of  interpretation  of  these  Eegulations  is 
(the  object  of  them  being  to  avoid  risk  of  collision),  that 
they  are  all  applicable  at  a  time  when  the  risk  of  collision 
can  be  avoided — not  that  they  are  applicable  when  the 
risk  of  collision  is  already  fixed  and  determined.  We 
have  always  said  that  the  right  moment  of  time  to 
be  considered  is  that  which  exists  at  the  moment  before 
the  risk  of  collision  is  constituted"  [1).     So  in  The  Stan- 

(i)  As  to  the  mode  of  proving  9  P.  D.  137,  140.     It  is  submitted 

matters  of  nautical  skill  and  sea-  that  this  view  of  the  application  of 

manship,  see  supra ^  p.  312.  the  steering  and  sailing  rules — ^that 

(J)  9  P.  D.   137  ;   and  in   The  the  steps  required  by  them  are  to 

Dordoffite,   10  P.-  D.  6.    See  also  be  taken,  not  only  where  there  is 

The  Ehor,  11   P.  D.  25,  29;    The  risk  of  collision,  but  where  there  is 

Memnon^  6  Asp.  M.  G.  317.  no  risk,  and  only  a  probable  risk — 

{k)  In  Art.  17  the  words  "  such  will  raise  serious  difficulties,  both 

directions"    are    substituted    for  for  seamen  and  the  law  Courts. 

•*  so.'*  Previously  to  The  Beryl,  the  view 

(I)  Per  Brett,  M.  B.,  The  Beryl,  of  the  ^iglish  Courts  seems   to 
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more  (w),  Brett,  M.E.,  held  the  Eegulations  to  apply  where 
there  is  "  a  probability  of  risk." 

"What  constitutes  risk  of  collision  it  is  difficult  to  define ;  What  con- 
"  It  was  utteriy  impossible  for  the  Legislature  to  have  of  ooUiflion.** 
determined,  or  described,  what  should  constitute  risk  of 
a  collision ;  for  that  must  always  be  decided,  according  to 
the  drcumstanoes  of  each  case,  by  men  of  nautical  ex- 
perience" (»).  It  has  been  described  as  a  "chance,"  a 
"  probability,"  a  "  strong,"  or  a  "  reasonable  "  (o)  pro- 
bability of  collision;  and  distinguished  from  a  "possi- 
bility" of  collision  (;?).  In  a  case  imder  14  &  15  Vict. 
c.  79,  Dr.  Lushington  said :  "  This  chance  of  collision  is 
not  to  be  scanned  by  a  point  or  two.  We  have  held  over 
and  over  again  that  if  there  be  a  reasonable  chance  of 
collision  it  is  quite  sufficient.  .  .  .  We  have  never  got 
to  this,  and  I  hope  never  shall,  that  it  (the  rule)  applies 
where  two  vessels  are  sailing  properly,  and  there  is  no 
chance  of  a  collision  "  (q) .  In  another  case  the  same  learned 
judge  said :  "  The  whole  evidence  shows  that  it  was  the 
duiy  of  The  Colonia  with  the  wind  free  to  have  made  cer- 
tain of  avoiding  The  Smart.  She  did  not  do  so,  but  kept 
her  course  till  she  was  at  so  short  a  distance  of  a  cable- 
and-a-half 's  length,  in  the  hope  that  the  vessels  might  pass 

have    been   that   the   regrulations  regulations  apply  before  there  is 

(the  steering  and  sailing  roles)  ap-  actual  risk, 

plied  only  where  there  was  risk  of  (m)  10  P.  D.  134. 

collision ;  and  it  is  submitted  that  (»)  Fer  Dr.  Lushington  in   The 

this  is  the  more  natural  and  more  Manger ton^  Swab.  Ad.  120. 

.  beneficial  construction.    The  dan-  [o]  The  CleopatrUy  ibid.  135;  The 

ger  is  that  two  minds  will  seldom  Eriesaony   ibid.   38  ;    The    Duke  of 

agree  as  to  there  being  a  proba-  Sussex,  1  W.  Bob.  276 ;  The  Dum- 

lulity  of  risk.    Ihe  actual  exist-  fries.    Swab.    Ad.   63«   66 ;    with 

enoe  of  risk  in  a  fact  about  which  reference  to  the  same  expression 

there  can  be  less  doubt.     Cp.  The  in  17  &  18  Vict.  c.  104,  s.  296. 

General    U.    S.    Grant,   6    Bened.  (p)   The  Ericsson,  Swab.  38  ;  but 

466,  infra,  p.  478.     Similar  words  see  The  Voorwaarts  and  The  Khe^ 

occur  in   17    &   18  Vict.   c.    104,  dive,  per  Lord  Hatherley,  6  App. 

8.  296,  and  were  commented  upon  Cas.   876,   906 ;  and  per  PollocI:, 

hj'Dr.JjMS^imgUmm  The  Inflexible,  C.   B.,    General  Steam  Navigation 

Sw.  32.     Li  an  American  case,  The  Co.  v.  Mann,  14  G.  B.  127,  132. 

Milwaukee,   Brown,  Ad.   313,   the  (q)  The  Sylph,  2  Sp.  E.  &  A.  75, 

view  of  Brett,  M.B.,  in  The  Beryl,  82. 
seems  to  have  been  taken,  that  the 
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IndioationB  of 
risk. 

Approaching 
ship  not 
altering  her 
bearing. 


Opening  or 
dosinff  of 
mast-head 
and  side  light. 


each  other.  Now  it  never  can  be  allowed  to  a  vessel  to 
enter  into  nice  calculations  of  this  kind,  which  must  be 
attended  with  some  risk,  whilst  it  has  the  power  to  adopt, 
long  before  the  collision,  measures  which  would  render  it 
impossible"  (r). 

In  practice,  one  of  the  most  usual  indications  of  risk  of 
collision  is  that  the  approaching  ship  remains  upon  the 
same  bearing  from  the  observing  ship  for  an  appreciable 
length  of  time  («).  If  the  bearing  alters  quickly  when  the 
ships  are  a  considerable  distance  apart,  there  is  no  risL 

Another  indication  of  risk  of  collision  at  night  is  the 
alteration  of  the  apparent  horizontal  distance  between  an 
approaching  steamship's  masthead  and  side  light.  This 
alteration  usually  indicates  a  change  in  direction  of  the 
approaching  ship's  head  and  course,  but  it  is  of  little  value 
in  estimating  risk  of  collision,  unless  the  relative  positions 
of  the  masthead  and  side  lights  are  known.  Steamships' 
side  lights  are  seldom  carried  exactly  abreast  of  her  mast- 
head light,  and  are  often  a  considerable  distance  forward 
or  aft  of  it.  In  most  vessels,  they  are  carried  abaft  the 
masthead  light ;  but  in  some  of  the  newer  vessels  and  in 
ocean  liners,  they  are  carried  in  miniature  lighthouses 
erected  on  the  deck  forward  of  the  masthead  light.  When 
the  relative  position  of  the  lights  is  known,  the  alteration 
in  the  ship's  course  may  be  known  by  the  following 
rule: — 

Where  the  side  light  is  abaft  the  masthead  light,  the 
apparent  distance  between  those  lights  increases  as  the 
ship's  head  turns  away  from  the  observer ;  as  they  close, 
the  ship's  head  is  turning  towards  him(^).     Where  the 


(r)  The  Colonia,  3  Not.  of  Cas. 
13,  note. 

(«)  In  the  Washington  Confer- 
ence Begrnlations  (Art.  17),  risk  of 
coUision  is  defined  with  reference 
to  this  fact. 

{t)  Except  in  the  case  of  an  ob- 
server   abaft    the   line    at    right 


angles  to  a  line  joining  the  mast 
head  and  aide  lights  (sapposing 
them  to  be  in  the  same  norizonm 
place),  a  case  which  for  the  present 
purpose  may  be  neglected.  The 
Stanmorey  10  P.  D.  134,  is  an 
instance  of  the  nde  statod  in  the 
text. 
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side  light  is  forward  of  the  masthead  light,  the  masthead 
and  side  lights  broaden  as  the  ship's  head  is  turning 
towards  an  observer  forward  of  a  line  joining  the  mast- 
head and  side  lights;  whilst  to  an  observer  abaft  that  line, 
the  Kghts  are  at  the  same  tune  closing  (u). 

In  estimating  risk  of  collision,  it  seems  that  the  pos- 
sibility of  the  other  ship  being  unable  to  comply  with  the 
Regulations,  or  of  her  negligently  departing  from  them,  is 
not,  at  least  under  ordinary  circumstances,  to  be  taken 
into  consideration  (x). 

Bisk  of  collision,  such  as  will  bring  into  operation 
Art.  18  (requiring  a  steamship  under  certain  circum- 
stances to  slacken  her  speed  or  to  stop  and  reverse), 
appears  to  be  of  a  more  imminent  character  than  that 
which  brings  other  articles  into  operation.  The  question 
will  be  considered  below  in  connection  with  Art.  18. 

The  difficulty  of  defining  the  moment  at  which  these  American 


Eegulations  become  applicable  has  been  recognised  by  the  ^^J^f  * 
American  Courts  (y).  The  following  passage  from  a  judg-  **'?«^.?^  ^^' 
mepit  of  the  Supreme  Court  of  the  United  States  expresses 
the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable : — "  Rules  of  naviga- 
tion, such  as  have  been  mentioned  (as  to  the  duties  of  two 
vessels  approaching  each  other),  are  obligatory  upon  such 
vessels  when  approaching  each  other  from  the  time  the 
necessity  for  precaution  begins ;  and  they  continue  to  be 
appKcable  as  the  vessels  advance  so  long  as  the  means  and 
opportunity  to  avoid  the  danger  remain.  They  do  not 
apply  to  a  vessel  required  to  keep  her  course  after  the 
approach  is  so  near  that  the  collision  is  inevitable,  and  are 
equally  inapplicable  to  vessels  of  every  description  while 
they  are  yet  so  distant  from  each  other  that  measures  of 

(u)  Except  in  the  case  of  an  ob-      neglected. 

abaft    the    line    at   right  (x)  The  Jeamond  and  The  Earl  of 


angles  to  that  joining  the  mast      Hlffin,  L.  R.  4  P.  G.  1 

head  and  side  lights:  a  case  which  (y)  The  NiehoUs,  7  Wall.  6d6. 

for  the  present  purpose  may  be 
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UDoertainty 
as  to  facts 
causing  risk. 


precaution  haye  not  become  necessary  to  avoid  a  colli- 
sion "  (z). 

It  would  therefore  seem  that  the  Regulations  do  not 
apply,  or  at  least  that  departure  from  them  is  justifiable, 
where  the  collision  is  in  fact  inevitable,  though  there 
appears  to  be  a  chance  of  escape  by  departing  from  the 
Begulations  {a). 

In  The  Milwaukee  {b)^  it  was  said  by  the  same  Court 
that  where  vessels  are  meeting  or  passing  in  a  crooked  and 
narrow  channel  there  is  always  risk  of  collision. 

In  The  Libra  (c)  decided  under  the  Thames  Rules, 
in  which  the  same  phrase,  "risk  of  collision,"  occurs, 
Brett,  L.  J.,  considered  that,  when  the  vessels  were  each 
rounding  a  point  upon  concentric  circles  of  different 
diameters,  and  so  that  they  would  clear  each  other  without 
further  alteration  of  the  helms  than  the  course  of  the 
river  required,  there  was  no  risk  of  collision. 

The  distance,  rate  of  sailing,  and  course  of  another 
vessel,  and  the  direction  of  the  wind,  are  never  known 
exactly,  and  in  practice  there  is  often  difficulty  in  deter- 
mining the  moment  at  which,  and  the  manner  in  which, 
the  Eegulations  are  to  be  applied  ((/).  In  judging  of  the 
course  and  probable  movements  of  a  strange  vessel,  it  must 
be  assumed,  under  ordinary  circumstances,  that  she  can, 
and  will,  comply  with  the  Regulations  (e). 


{z)  The  Wenona,  19  WaU.  41,  52. 
Similar  expreesions  occur  in  the 
judgments  in  The  Nicholh,  7  WaU. 
666;  The  Johnson,  9  Wall.  146; 
and  The  Dexter,  23  "Wall.  69. 

(a)  See  The  Benares,  9  P.  B.  16. 

lb)  Brown,  Ad.  313. 

[e]  6  P.  D.  139,  t»/ra,p.  685. 

[d)  In  the  Courts,  owing  to  tiie 
form  of  the  pleadings,  the  question 
B»  to  the  moment  when  tiie  regu- 
lations beoome  applicable,  does  not 
often  arise. 

(r)  The  Jestnond  and  The  Earl  of 
Elgin,  L.  R.  4  P.  C.  1 ;  see  also 
The  Free  State,  1  Otto,  200,  for  a 


decision  of  the  Supreme  Court  of 
the  United  States  to  the  same 
effect.  The  view  seems  to  haye 
been  taken  in  some  American  oases 
that  the  steps  required  bj  the 
Begulations  should  be  taken,  and 
the  helm  altered,  before  any  risk  is 
incurred,  if  the  courses  are  such 
that,  if  continued,  there  would  be 
risk;  see  The  Milwaukee^  Brown, 
Adm.  313,  331.  In  the  same  case, 
it  was  held  that  the  chance  of  Uie 
other  vessel  disobeying  the  Begu- 
lations must  be  taken  into  account. 
Sed  qu. 


Digitized  by 


Google 


APPLICABLB  UNDER   WHAT  CIKCUMSTANCKS.  363 

Where  there  is  no  risk  of  ooUision,  a  vessel  that  im-  Alteration  of 
properly  alters  her  helm  so  as  to  bring  about  a  collision  to^aeri^ 
wiU  be  held  to  be  in  fault  (/). 

If  a  vessel  is  disabled,  or  slow  in  answering  her  helm,  it 
is  her  duty  to  be  prompt  in  taking  the  measures  required 
by  the  Regulations  (g). 

If  a  ship  sees  another  in  a  position  that  may  involve  Begulations 
risk  of  collision,  but  is  unable  to  make  out  what  course  Sntu  facte'^^'' 
the  other  is  on,  she  should  keep  her  course,  and  not  alter  imown. 
her  helm,  or  take  any  decisive  step  until  she  has  ascer- 
tained the  other  ship's  course  (A).     ^'The  mere  discovery 
of  a  strange  light  does  not  necessarily  immediately  bind 
a  person  in  charge  of  a  vessel  to  follow  any  particular 
rule;  but  as  soon  as  he  has  opportunity  of  ascertaining, 
by  reasonable  care  and  skill,  what  the  strange  vessel  is, 
and  what  course  she  is  pursuing,  then  the  rule  which  is 
applicable  to  the  circumstances  at  once  become  binding  on 
him"(i). 

An  alteration  of  the  helm  in  a  fog  when  the  other  ship  Alteration  of 
cannot  be  seen  and  only  her  whistle  is  heard,  is  not  neces-  ^®^  ^^  ^^^' 
sarily  negligence,  though  it  is  made  merely  upon  a  guess 
as  to  the  distance,  course,  speed,  and  direction  of  the  other 
ship  (k). 

An  alteration  of  the  helm  made  for  greater  safety  when  Alteration  for 
there  is  no  risk  of  collision  will  not  be  held  to  be  a  fault,  ^here  ntril^! 
A  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a  half,  put  her  helm  to  starboard,  and  subsequently 

(/)  Th^  Kezia  and    The   Eliza,  Jamet  Watt,  2  W.  Rob.  270 ;  The 

Holt,   67;    The  Dapper   and    The  ifM^a^ton,  1  Mar.  Law  Cas.  O.  S. 

Lady  Normanbyy  ibid,  79  ;  The  Ve-  413  ;     The   Bongainville   and    The 

loeiiy,  L.  R.  3  P.  C.  44 ;  The  Eek  James  C.  Stevenson,  L.  B.  5  P.  C. 

and  The  Niord,  L.  R.  3  P.  C.  436  ;  316,  321. 

The  Inflexible,  Swab.  Ad.  32 ;  The  (i)  Per    Dr.    Lnshin^n,    The 

Seaton,  9  P.  D.  1.  Great  Eastern,  2  Mar.  ijaw  Cas. 

ig)  The  Test,  6  Not.  of  Cas.  276.  O.  S.  97. 

(A)  The  Bona  and  The  Ava,  2  {k)  The  Vindomara,  14  P.  172 ; 

Af^.    Mar.  Law  Cas.   182;    The  affd.  inH.L.,  60L.  J.  Ad.  1. 

M.  A  A 
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came  into  collision  with  the  other  ship.    It  was  held  that 
she  was  not  in  fault  for  starboarding  (/). 

So  where  a  steamship,  having  another  two  points  on  her 
port  quarter,  and  overtaking  her  on  a  course  converging 
with  her  own,  ported  and  hard-a-ported  when  the  latter 
was  three  lengths  off,  it  was  held  that  she  had  broken  no 
rule  of  navigation,  and  was  not  in  fault  (w). 
Cases  in  It  has  been  held  that  the  vessels  were  approaching  "  so 

wa8°"  risk  of  ^  to  iuvolvc  risk  of  collision  "  in  the  following  cases : — Two 
coUision."  steamships  meeting  on  nearly  opposite  courses  at  a  joint 
speed  of  eighteen  or  nineteen  knots,  and  distant  a  mile  and 
a  half  (n) ;  a  steamship  and  a  sailing-ship,  distant  two  or 
three  miles,  and  meeting  at  a  joint  speed  of  seventeen 
knots,  the  steamship  not  being  able  to  make  out  the  course 
of  the  sailing-ship,  but  knowing  that  it  was  probably 
nearly  opposite  to  her  own  (o) ;  a  steamship  two  points  on 
the  quarter  of  another  and  overtaking  her,  distant  a  mile 
or  less  than  a  mile  (p) ;  a  steamship  overtaking  another 
upon  a  converging  course,  and  distant  three  miles  (y). 
Where  two  sailing  vessels  were  approaching  each  other  on 
courses  only  half  a  point  from  being  directly  opposite,  at  a 
joint  speed  of  twelve  knots,  and  .distant  from  each  other 
two  or  three  miles,  it  was  held  by  the  Supreme  Court  of 
the  United  States  that  there  was  risk  of  collision  (;•). 

In  The  Banshee  {sjy  a  steamship  was  going  seventeen 
knots  in  Dublin  Bay,  and  overtaking  another  going  ten  or 
twelve.  The  latter  was  800  yards  ahead,  and  the  over- 
taking vessel  was  going  in  such  a  direction  as  to  pass 
within  a  ship's  length  of  her.  It  was  held  that  there  was 
no  risk  of  collision,  and  that  the  leading  ship  was  not  in 
fault  for  not  keeping  her  course.     Sedqti. 

(/)  The  Sylph,  Swab.  Adm.  233  ;  (o)  The  BongainviUe  and  Tke  Jaa, 

but  see  The  Corsica,  9  WaU.  630  ;  C,  Ulevenson,  L.  B.  6  P.  C.  316. 

infra,  p.  479.  {p)  The  Franoonia,  2  P.  D.  8. 

(m)  The  Franeonia^  2  P.  D.  8,  {q)  The  Seaton,  9P.  D.  1. 

13.  (r)  The  NiehoUe,   7  Wall.  656; 

In)  The  Jeemond  and  The  Earl  of  and  see  The  Cayuga,  14  WalL  270. 

Elgin,  L.  R.  4  P.  C.  1.  (*)  6  Asp.  M.  C.  221. 
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When  two  ships  are  approaching  each  other  with  risk  of  VThm  the 
collision,  the  rule  of  the  road  applies  once  and  for  all  to  or^^t)MfDg" 
take  them  dear.  A  ship  is  never  required  by  the  Eegula-  T^^  appUes, 
tionSy  after  having  sighted  another,  to  alter  her  course  first  to  be  appUc- 
to  starboard  and  then  to  port ;  or,  first  to  keep  her  course  the^j^^j^ 
and  then  to  keep  out  of  the  way ;  or  vice  versd.  In  the  determined, 
case,  for  example,  of  steamships  meeting  end  on,  or  nearly 
so,  each  is  required  by  Art.  15  to  alter  her  course  to  star- 
board. If,  while  under  the  port-helm,  the  relative  positions 
and  heading  of  the  ships  are  changed,  so  that  from  meet- 
ing ships  they  become  crossing  ships,  the  meeting  rule 
(Art.  15)  does  not  cease  to  operate,  or  give  place  to  the 
"crossing**  rule  (Art.  16).  The  manoeuvre  of  porting 
must  be  persisted  in  until  the  risk  of  collision  is  deter- 
mined. If  porting  will  not  take  the  ships  clear.  Art.  18 
or  Art.  23  may  apply,  and  the  engines  may  be  stopped,  or 
any  other  step  taken  which  is  necessary  to  avert  collision ; 
but  the  ships  cannot  afterwards,  and  whilst  the  risk  con- 
tinues, become  crossing  ships.  If  once  a  ship  is  within 
the  "  meeting "  rule,  or  any  other  rule  requiring  her  to 
take  or  keep  a  definite  course,  or  requiring  her  to  keep  out 
of  the  way,  she  cannot,  whilst  the  risk  continues,  come 
within  the  operation  of  the  "  crossing  "  rule,  or  any  other 
rule  requiring  her  to  adopt  a  different  manoeuvre.  The 
object  of  the  rule  of  the  road  and  of  the  Eegulations 
would  be  entirely  frustrated  if  it  were  possible  for  a  ship 
to  be  thrown  from  one  rule  to  another ;  if,  whilst  in  the 
act  of  obeying  one  article,  she  were  suddenly  to  come 
within  the  operation  of  another  article,  requiring  her, 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the  previous  manoeuvre  of  no  effect. 

The  precautions  required  by  the  law  to  be  taken  where  The  Hegula- 
there  is  risk  of  collision  must  be  taken  in  time  to  deter-  ^o'lS^i^'t.lS, 
mine  that  risk(0.    An  alteration  of  the  helm,  or  other  promptly  and 

^  '  effectually. 

(0  ne  Trident,  1  Sp.  E.  &  A.  217,  222. 

aa2 
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step  taken  in  pursuanoe  of  the  Begulations,  is  no  defence, 
unless  it  is  shown  that  such  preoaution  was  taken  at  the 
proper  time.  To  he  effectual,  precautions  must  he  season- 
ahle.  If  taken  at  an  improper  time  thej  are  not  a  com- 
pliance with  the  BegulationSy  and  are  no  defence.  ^^If 
you  adopt  a  measure  at  an  improper  time  it  does  not  take 
awaj  the  culpahilitj  of  not  having  done  it  before  and  pre- 
vented the  accident"  {ii). 
Close  Bhaving.  A  vessel  is  not  justified  in  delaying  to  take  precautions 
until  the  last  moment;  or  in  trusting  to  being  able,  to 
"shave"  clear  of  the  other  (a?).  If  bj  doing  so  she 
frightens  the  other  into  taking  a  wrong  step,  and  a  colli- 
sion occurs,  she  will  be  responsible  for  the  entire  loss  {y). 
By  a  prompt  compliance  with  the  Begulations,  where  a 
vessel  is  required  to  alter  her  course  to  avoid  another,  she 
apprises  the  latter  of  her  ability  and  intention  to  comply 
with  the  Eegulations;  whereas  by  delaying  to  take  the 
required  step,  she  may  lead  the  other  vessel  to  suppose  that 
she  is  unable  to  comply  with  them,  and  cause  her  to  take  a 
step  which  may  make  a  collision  inevitable.  Where  a  ship, 
in  order  to  show  that  she  is  free  from  blame,  is  required  to 
prove  that  she  altered  her  course  at  the  proper  time,  it  is 
not  enough  for  her  to  show  that  her  helm  was  altered  at 
that  time ;  she  must  prove  that  she  answered  her  helm  (z) 
in  time. 

Where,  by  the  action  of  the  helm  in  accordance  with  the 
Begulations,  risk  of  collision  has  apparently  been  deter- 
mined, but  in  fact  it  continues,  and  the  risk  again  becomes 
apparent,  the  Eegulations  are  not  complied  with  unless  the 
steps  required  by  them  to  be  taken  are  taken  and  persisted 


BegnlatioiiB 
apply  until 
lukfinally 
determined, 
or  ships  clear, 


(m)  Fer  Dr.  Lnahington  in  The 
Stadacona,  6  Not.  of  Cas.  371,  374  ; 
The  Fenham,  L.  B.  3  P.  C.  212  fas 
to  lights).  The  view  taken  by  tno 
Courts  of  the  United  States  is  the 
same ;  The  Johnson,  9  WaU.  146 ; 
The  Vanderbilt,  6  Wall.  226 ;  The 
^yroTMf^,  12WaU.  167;  The  Sunny- 


side,  I  Otto,  208  ;  The  America,  2 
Otto,  432. 

(x)  The  John  Brotheriek,  8  Jur. 
276 ;  The  Benefactor,  14  Blatchf . 
254. 

(y)  See  above,  p.  3. 

(«)  The  La  Fiata,  Swab.  Adm. 
220. 
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in  up  to  the  time  of  oollisioii  or  until  the  ships  are  clear. 
Thus  where,  bj  porting,  a  steamship,  A.,  shut  in  the  green 
of  B.,  a  steamship  which  had  been  approaching  her  with 
all  her  lights  showing,  and  shortly  afterwards,  owing 
to  the  perverse  starboarding  of  B.,  her  green  again  be- 
came visible  to  A.,  and  thereupon  A.  again  ported  and 
again  shut  in  B.'s  green,  but  B.  continued  to  starboard, 
and  again  showed  her  green  to  A. ;  though  A.  ported  a 
third  time,  it  was  held  that  she  was  in  fault,  because  she 
did  not  stop  and  reverse  when  B.  (a)  showed  her  green  for 
the  third  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  termi-  Ship  to  be 
nated  until  a  Eegulation  as  to  lights  or  fog-signals  comes  ^uJred  ^ 
into  force,  and  which  is  enacted,  but  not  in  force,  when  she  appHanccB. 
sails,  must,  if  possible,  be  provided  with  fog-signals,  lights, 
and  whatever  is  necessary  to  enable  her  to  comply  with  the 
Begulation  when  it  comes  into  force  (6). 

No  alleged  practice  of  seamen  of  avoiding  other  ships  by  Practice  or 
taking  measures  other  than,  and  inconsistent  with,  those  ISt^™^"^' 
required  by  the  Eegulations  is  recognized  by  the  law.    A  ^®  K«gala- 
def  endant  cannot  be  heard  to  allege  such  a  practice  as  an  be  good, 
excuse  for  a  violation  of  the  Eegulations  (c).    Where  a 
custom  was  set  up  that  merchant  ships  should  keep  out  of 
the  way  of  Queen^s  ships  coming  out  of  Devonport  harbour 
by  the  deep  water  channel,  it  was  held  that  it  was  not 
binding  in  law  {d).    On  the  same  principle,  under  former 
Acts  requiring  ships  to  navigate  on  the  starboard  side  of  a 
river,  it  was  held  that  it  was  no  excuse  for  a  vessel  on  her 
wrong  side  that  she  was  keeping  out  of  the  strength  ef  the 
tide  (e).    So  a  custom  to  treat  sailing  ships  in  the  trades 
as  close-hauled,  when  in  fact  they  are  a  point  or  two  free, 

(a)  The  Arratoon  Apear,  15  App.      Araxn  and  The  Black  I*nnce,  15 
Cm.  37.  Moo.  P.  0.  C.  122;  The  Velocity, 

(b)  The  Love  Bird,  6  P.  D.  80.  L.  R.  3  P.  C.  44,  60. 

{e)  The  Sylph,  2  Sp.  E.  &  A.  75 ;  {d)  The  Protniee  and  M,M.S.  To- 

The  Unity,  Swab.  Ad.   101 ;  The     paz,  2  Mar.  Law  Oaa.  O.  S.  38. 
Sand  of  Providence,  ibid,  107;  The  (e)  Below,  p.  468. 
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was  disregarded  by  the  Courts  in   applying  Arts.   14 
and  22  (/). 

The  penalties  attached  to  non-observance  of  the  Eegu- 
lations  have  been  considered  in  former  chapters  {g). 


THE  EEGULATIONS. 

The  following  are  the  Begulations  which  came  into  force 
on  the  Ist  of  September,  1884.  At  the  present  date  (1890) 
they  apply  exclusively  to  British,  French,  Italian,  Qreek, 
Portuguese,  Norwegian,  Swedish,  Brazilian,  Turkish,  Chi- 
lian, and  Danish  ships  and  boats  (A).  The  Eegulations  of 
1880,  which  apply  to  the  vessels  of  other  countries,  are 
identical  with  those  of  1884,  except  as  regards  fishing- 
boats'  lights  and  some  matters  of  minor  importance;  which 
are  noted  in  the  text  below.  The  existing  Begulations  are 
substantially  the  same  as  those  of  1863.  Many  of  the  cases 
cited  below  arose  under  the  earlier  Eegulations,  but  are,  it 
is  submitted,  binding  authorities  upon  the  points  for  which 
they  are  cited  as  to  the  construction  and  effect  of  the 
existing  Eegulations  (»).  The  Eegulations  are  set  out  in 
the  Appendix  below  (A).  Those  of  1880  will  be  found 
L.  E.  4  P.  D.  p.  241 ;  and  those  of  1884,  L.  E.  9  P.  D. 
p.  247. 


(/)  The  Earl  TFemi/u,  6  Abb. 
M.  C.  364  ;  on  App.  61  L.  T.  N.  8. 
289. 

iff)  See  pp.  38,  298,  300,  above. 

(h)  See  above,  p.  344. 

(t)  Of.  per  James,  L.  J.,  L.  B.  6 
Ch.  706 :— **  VHiere  once  certain 
words  in  an  Act  of  Parliament 
have  received  a  judicial  construc- 
tion in  one  of  the  superior  Courts, 
and  the  Legislature  has  repeated 
them,  without  any  alteration,  in  a 
subsequent  statute,  I  conceive  that 
the  Legislature  must  be  taken  to 
have  used  them  aooording  to  the 


meaning  which  a  court  of  compe* 
tent  jnnsdiotion  has  given  them." 
(Ar)  Infraf  p.  637.  In  the  same 
Appendix  (ti>/ra,  p.  548)  will  be 
found  the  text  <d  the  B^golationB 
approved  by  representatives  from 
the  Gbvemmente  of  the  principal 
maritime  nations  at  the  Inter* 
national  Marine  Conference  held 
at  Washington  in  1890.  It  ia 
probable  that  these  rWashington) 
Itegulations  will,  bexore  long,  be 
enacted  in  the  place  of  the  existing 
Regulations. 
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Begulations  por  preventing  Collisions  at  Sea. 
Preliminary. 
Article  1  (/). 
In  the  following  rules^  every  steamship  tchich  is  wider  sail       ^rt.  1. 


and  not  under  steam  is  to  be  considered  a  sailing  ship ;  and  Definitions: 
every  steamship  which  is  under  steam^  whether  under  sail  or  '*  ?®^^ 
noty  is  to  be  considered  a  ship  under  steam,  «*Bt^mBhip." 

This  Article  is  identical  with  Art,  1  of  the  Regulations 
of  1863,  and  with  Art.  1  of  those  of  1880. 

A  steam-tug  lying-to  under  sail,  with  her  engines  idle  'ly^^ff, 
and  her  fires  banked  up,  is  "  under  steam  "  within  the  meaning  of 
meaning  of  Art.  1,  and  must  keep  out  of  the  way  of  a  *^®^™- 
sailing  Bhip(;/i). 

In  The  American  and  ITie  Syria  (w),  a  disabled  steam- 
ship not  under  steam  or  sail,  and  being  towed,  was  carry- 
ing her  side  lights  and  no  mast-head  light.  It  does  not 
appear  that  she  was  considered  to  be  wrong  in  so  doing. 

Special  lights  are  provided  for  British  steam  trawlers ; 
see  p.  382,  below. 

It  appears  that,  by  virtue  of  52  &  53  Vict.  c.  46,  s.  6, 
ships  propelled  by  electricity  or  other  mechanical  power 
are  steamships  within  the  meaning  of  the  Regulations,  so 
far  as  a  British  statute  can  make  them  so. 


Huks  concerning  Lights. 
Article  2  (o). 
The  lights  mentioned  in  the  following  Articles  numbered  3,       Art.  2. 
4,  5,  6,  7,  8,  9,  10,  and  11,  and  no  ot/iers  {p)y  shall  be  carried 
in  all  u^eathers  from  sunset  to  sunrise  {q). 

(0  Corresponding  to   the   pre-  («)  L.  B.  6  P.  C.  127. 

Uminary  paragraph  of  the  Wash-  (o)   Corresponding    to    part    of 

ing^n  Kegfalations.  Art.  1  of  the  Washington  Beg^- 

(m)  The  Jennie  S.  Barker  and  The  lations. 

Spindrift,  3  Asp.  Mar.  Law  Cas.  (p)  **  No  other  lights  which  may 

42.     The  Sunnyixde^  1  Otto,  208,  is  be   mistaken    for   the    prescribed 


a  similar  decision  by  the  Supreme      lights"  (Washin^n  Regulations). 
Court  of  the  U.  S.    BeeTheByron,  {a)  By   a   curious  mistake   the 

infra,  p.  415.  lights  mentioned  in  the  schedule  to 
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THE  REGULATIONS. 


Art.  2. 


Neglect  of  the 
Regulations 
as  to  lights  in 
unfrequented 
waters. 


A  tug  is  a 
bteamship 
within  the 
meaning  of 
the  Regula- 
tions. 


Circum- 
stances under 
which  a  ship 
may  show 
lights  ether 
than  the 
Regulation 
lights. 


This  Article  correspondfi  with  Art.  2  of  the  Eegnlations 
of  1863,  and  with  Art.  2  of  those  of  1880. 

It  appears  that  by  the  maritime  law  there  was  no  obli- 
gation upon  a  ship  to  cany  a  Ught  at  night.  It  depended 
upon  the  darkness  of  the  night,  and  other  cLrcumstanoes, 
whether  a  light  was  necessary  or  not  (r).  Even  so  late  as 
1852,  sailing  ships  did  no  more  than  exhibit  a  light  as 
occasion  required,  though  steamships  were  at  that  date  by 
law  required  to  carry  lights  as  at  present. 

There  is  reason  to  think  that  the  law  as  to  ships'  lights 
is  frequently  broken,  especially  by  sailing  ships  in  imfre- 
quented  waters.  The  Kapunda  disaster  (1887),  in  which 
299  lives  were  lost,  was  caused  by  a  sailing  ship  in  the 
South  Atlantic  carrying  no  lights.  At  the  inquiry  held 
in  that  case,  it  was  stated  by  reliable  witnesses  that  it  is  a 
common  practice  for  cargo  ships  out  of  the  track  of  ships 
to  carry  no  lights. 

The  effect  of  this  Article,  when  read  together  with 
Article  4  and  the  following  Articles,  is  to  place  a  steam- 
ship towing  another  vessel  in  the  same  category,  generally 
speaking,  with  other  steamships ;  that  is  to  say,  the  fact 
that  she  is  engaged  in  towing  does  not  exempt  her  from 
the  obligations  otherwise  imposed  on  her  by  the  Begula- 
tions(«). 

Notwithstanding  the  express  prohibition  contained  in 
this  Article  {t)  against  carrying  lights  other  than  the 
Eegulation  lights,  a  ship  may,  and  it  is  her  duty  to,  exhibit 
such  a  light  under  exceptional  circumstances,  when  it  is 
necessary  to  warn  an  approaching  ship  that  does  not  see 
her  danger.  Thus,  in  one  case,  a  vessel  beating  down 
Channel  saw,  on  her  bow,  and  not  altering  its  bearing,  the 

Tessel  at  anchor. 

{i)  The  American  and  The  Stfria, 
I.  B.  4  A.  &  E.  226 ;  S.  C.  onapp., 
...    -  ^    ^     .^_     TAe  Warrior, 


25  &  26  Vict.  c.  63,  were  required 
to  be  carried  from  sunrise  to  sunset. 
This  hiw  was  in  force  in  the  Hersey 
for  some  years. 

(r)  The  Victoria,  3  W.  Rob.  49 ; 
The  Iron  Duke,  4  Not.  of  Cas.  94 ; 
The  Londonderry  ,%hid.,  Suppl.  zxxi. 
But  see  contra ,  }>er  Dr.  Lushington 
in  The  Saxonia,  Lush.  410,  as  to  u 


L. 

ibid,   6  P.   C.    127 
L.  B.  3  A.  &  E.  553. 

(0  And  in  26  &  26  Vict.  o.  63, 
8.  27,  where  the  words  are  "  carry 
and  exhibit.'' 
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light  of  another  ninnmg  up  Channel.  She  burnt  a  blue  Art  8. 
light  oyer  her  quarter  in  order  to  attraot  attention.  It 
was  held  that  she  was  not  in  fault  for  so  doing  (u).  This 
is  an  important  decision ;  for  preyiousljit  had  been  argued 
that  the  wording  of  the  Eegulations  threw  doubt  upon  the 
legality  of  the  connnon  and  useful  practice  of  burning  a 
flare  or  a  blue  light  to  attract  attention  in  case  of  inuninent 
danger.  It  would  appear,  however,  that  under  these  cir- 
cumstances the  exhibition  of  a  flare  is  authorized  by  Art. 
24  {x). 

So  a  ship  ashore  (y),  or  sunk  (z),  in  a  navigable  channel, 
or  casting-o£E  from  her  moorings  (a),  or  being  overtaken 
at  night  by  a  ship  that  appears  not  to  see  her,  so  that 
there  is  risk  of  collision,  must  keep  a  good  look-out  and 
warn  the  approaching  ship  of  the  danger.  By  Art.  11 
{infra f  p.  391),  provision  is  expressly  made  for  showing  a 
light  astern  to  an  overtaking  ship.  Before  that  Article 
was  promulgated  it  was  held  that  a  ship  was  not  in  fault 
for  showing  over  her  stem  to  an  approaching  vessel  one  of 
her  side  lights  (6) ;  also,  that  there  was  no  duty  cast  upon 
a  vessel  being  overtaken  to  show  any  light  astern,  until 
it  became  clear  that  the  overtaking  ship  was  not  keeping 
out  of  the  way  (c). 

The  duty  of  lighting  sunken  ships  and  wrecks  is,  under 
certain  circumstances,  cast  upon  the  harbour  or  lighthouse 
authority  of  the  district  (d).    Care  should  be  taken  that 

(u)  The  Simla  and  The  City  of  Har.  Law  Gas.  260. 
Lucknow,  Ad.  Div.  March,  1884;  (t)  The  LougUu,  7  P.  D.  151. 

Ship,  and  Hero.  Gazette,  SthHaroh,  (a)  The  John  Fenwiek,  L.  B.  3 

1884  ;  followed   in   The  Merchant  A.  &  E.  600. 
Frinee,  10  P.  D.  139  (a  flare) ;  cf .  {h)  The  Anglo-Indian,    3    Asp. 

The  Narraganutt,  20  Blatchf.  37 ;  Har.  Law  Gas.  1. 
The  Eleonora,  17  Blatchf.  88.  {e)  The  Jane  Bacon,  27  W.  B.  36. 

ix)  See  The  John  Fentciek,  L.  B.  {d)  See  40  &  41  Vict.  c.  16,  and 

3  A.  &  E.  600, 602.    TheWashin?-  the  Tarions  local  Acts.    J)ormont\. 

ton  Begnlations  (Art.  12)  expressly  Fumeee  Railway  Co»,  11  Q.  B.  D. 

anthorize  tiie  use  of  the  flare,  and  496,  was  a  case  where  the  dnty 

of  detonating  signals   under  the  was  held  to  be  oast  upon  the  local 

circumstances  supposed.  authority.     See   also   cases  dted 

(y)  The  Indmtrie,  L.  R.  3  A.  &  supra,  p.  08. 
£.  303;  The  Thomas  Lea,  3  Asp. 
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THE  REGULATIONS. 


Art.  8. 


Lights  must 
be  carried  in 
the  positions 
required  by 
the  law. 


If  lost  must 
be  replaced. 


No  excuse  for 
absence  of 
lights  that 
th^  were 
being 
trimmed. 

Misleading 
Ughts. 

Spare  lights. 


the  lights  used  for  this  purpose  are  not  such  as  may  mis- 
lead other  yessels.  In  an  unreported  case  {e)y  a  collision 
with  a  wreck  was  caused  by  the  wreck  being  lit  with  two 
vertical  white  lights,  which  were  mistaken  for  those  of  a 
tug. 

The  Begulation  lights  should  be  exhibited  in  the  posi- 
tions required  by  the  law  (/),  although  there  are  circum- 
stances which  would  make  it  appear  desirable  to  exhibit 
them  elsewhere.  When  there  is  a  haze  on  the  water  which 
obscures  the  riding  light  at  the  elevation  required  by  the 
Begulations,  it  seems  that  a  ship  would  not  be  held  in 
fault  for  exhibiting  the  riding  light  elsewhere  (g). 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  by  bad 
weather  or  other  accident  to  replace  them  as  soon  as 
possible  (A). 

It  is  no  excuse  for  not  carrying  the  Begulation  lights 
that  they  were  being  trimmed,  or  that  they  went  out  by 
accident  (i). 

A  wrong  and  misleading  light  will  almost  certainly 
cause  the  ship  carrying  it  to  be  held  in  fault  if  a  collision 
occurs  (*). 

Notwithstanding  the  express  terms  of  the  Regulations, 
that  the  lights  shall  be  carried,  it  seems  that  a  ship  will 
not  necessarily  be  held  in  fault  for  a  collision  caused  by 
the  absence  of  lights,  or  by  improper  lights,  if  the  Begu- 


W  Ad.  Div.  188^. 

(/)  As  to  the  height  of  the 
second  riding  light  required  in  the 
Humber,  see  The  Magneta,  15  P.  B. 
101,  iirfra^  p.  667. 

(g)  The  Miehelimo  said  The  Dacca, 
Mitch.  Mar.  Beg.,  May  26,  1877. 
In  this  case  it  was  alleged  that 
there  existed  at  Rangoon  a  local 
rule  as  to  riding  lights  inconsistent 
with  the  general  Regulations. 

(A)  The  Saxonia  and  The  Eclipse, 
Lush.  410, 422 ;  The  Aurora  and  The 
Robert  Ingram,  ibid.  327 ;  The  Orey 
£agle,  1  Bissel,  476 ;  2  Bissel,  26. 


(«)  The  C.  If.  Falmer  and  The 
Larnax,  2  Asp.  Mar.  Law  Cas.  04 ; 
The  Flora  Macdonald  and  The  Falee- 
tine,  Holt,  52 ;  The  Eelipee  and  The 
Saxonia,  eupra;  The  Victoria,  3  "W. 
Rob.  49 ;  The  Sylph,  2  Sp.  £.  &  A. 
75,  86. 

(k)  The  Scotia  and  I%e  Berkshire, 
7  Blatohf .  308 ;  14  Wall.  170;  The 
Bob  Bog,  3  W.  Rob.  190 ;  The  Mary 
Mounsell,  40  L.  T.  N.  S.  368  ;  The 
Lome,  2  Stuart's  V.  Ad.  Rep. 
(Canada)  177  (ship  at  anchor  with  a 
green  light  showmg). 
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lation  lights  have  been  destroyed,  and  there  are  no  spare  Art.  2« 
ones  on  board.  The  point,  however,  has  not  been  expressly 
decided.  A  steamship  at  anchor,  with  her  mast*head  light 
up  instead  of  her  proper  riding  light,  was  held  free  from 
blame.  Her  riding  light  had  been  broken  shortly  before 
the  collision  in  a  previous  collision  for  which  she  was  not 
in  fault  (/). 

The  duty  to  equip  a  ship  with  fog-signals  before  sailing 
upon  a  voyage,  so  that  she  may  be  able  to  comply  with  a 
Eegulation  that  is  enacted,  but  not  in  force,  when  she 
sails,  was  insisted  upon  in  Tlie  Love  Bird  {m).  The  same 
rule  would  apply  to  ships'  lights. 

The  Eegulation  lights  must  not  be  obscured  in  anyway.  Obecnration 
A  flare  must  not  be  burnt  so  as  to  make  them  indis-  ^^fi^™* 
tinot  (n).  If  a  steamship  has  the  wind  aft,  so  as  to  blow 
her  smoke  ahead  and  thereby  obscure  her  lights,  it  is  her 
duty  to  slacken  and  not  go  at  full  speed  (o).  Where  a 
ship  carried  a  bright  light  in  her  cabin,  which  showed  on 
deck  and  obscured  her  side  lights,  and  the  other  ship 
alleged  that  she  mistook  it  for  a  riding  light,  the  former 
was  held  in  fault  for  the  collision  {p). 

The  fact  that  it  is  only  a  short  time  after  sunset,  and  Lights  to  be 
fine  and  clear  weather,  does  not  relieve  a  ship  from  the  ^^^^^ 
obligation  to  carry  lights  (g).  Under  the  Admiralty 
Eegulations  as  to  lights  it  was  held  that  ^'  it  is  not  to  be 
said  that  because  it  was  a  bright  night  it  was  not  necessary 
to  obey  the  Act  of  Parliament"  (r).  By  the  existing 
Eegulations  (Art.  2)  vessels  are  expressly  required  to  carry 
them  in  all  weathers.    When,  on  account  of  bad  weather, 

{I)  The  Sjobenhavriy  2  Asp.  Mar.  (»)  The  Sea  Nymph  of  Chester, 

Law  Gas.  213  ;  hut  9ee  The  Sylph,  Holt,  34. 

2  Sp.  E.  &  A.  76  ;  The  Rob  Soy,  3  (o)  ThelUmaanA  The  Ava,  2  Asp. 

W.  Eob.  190 ;  The  C.  M,  JPalmer,  Mar.  Law  Gas.  182. 

2  Asp.  Mar.  Law  Gas.  94 ;  The  (p)  The  Ida  and  The  Mary  Ida, 

Benaree,  9  P.  D.  16;  for  oases  of  Ad.  Div.,  Feb.  6th,  1878. 

ship's  lights  going  out  and  mis-  (q)  The  Emperor  and  The  Zephyr, 

leading  uie  other  ship.  Holt,  24. 

(m)  6  P.  D.  80.  ir)  The  City  of  London,   Swab. 

Ad.  246,  249. 
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Art.  8.  it  is  not  possible  to  cany  them  fixed,  Art.  7  may  apply, 
and  proper  Kghts  must  be  exhibited  from  the  deck  («). 
Special  lights  Special  lights  are  required  to  be  exhibited  by  dumb 
j^^^^^  barges  and  dredgers  and  other  craft  in  the  river  Thames, 
by  ships  at  anchor  in  the  Mersey  and  its  approaches,  by 
flats  and  vessels  without  masts  in  the  Mersey  {f)y  by 
magazines  for  explosives  moored  in  the  Mersey  (ti),  and 
by  vessels  at  anchor  and  dumb  craft  in  the  Humber,  Ouse, 
and  Trent  rivers.  At  Penarth,  two  bright  Ughts  are  worn 
by  ships  ready  to  dock.  Private  signal  lights  for  vessels 
belonging  to  the  same  owner,  and  flash  lights  {x)  for  drifts 
net  fishing-boats  (^),  and  quarantine  {z)  lights  (a  lantern  at 
the  masthead,  or  in  case  of  plague  two  lanterns),  are  also 
enjoined  by  statute  when  in  sight  of  other  ships  or  within 
two  leagues  of  the  United  Kingdom  (s).  Day  and  night 
signals  for  pilots,  and  for  vessels  in  distress,  are  provided 
by  36  &  37  Yict.  c.  83 ;  the  provisions  as  to  distress  signals 
are  also  embodied  in  the  Eegulations  of  1884  (Art.  27). 

In  America,  coasting  and  inland  steamships  are  required 
to  carry  lights  other  than  those  described  in  Art.  2  (a). 
In  the  Suez  Canal,  ships  not  under  way  exhibit  two 
lights  (6).  There  are  special  rules  as  to  lights  for  ships  in 
Swedidi  waters  (c). 

In  some  British  colonies  the  local  legislatures  have 
enacted  laws  as  to  ships'  lights  that  are  not  in  all  cases 
consistent  with  the  Eegulations  (d). 
Conflequences      A  master  or  owner  wilfully  neglecting'to  carry  lights  in 

{«)  See  infra,  p.  876.  force.* 

(t)  For  the  Thamee,  lieney,  and         (a)  Actof  Congress  of  28th  Feb., 

other  local  Regulations  as  to  lights,  1871,  o.   100;  The  Continental,  14 

see  the  Appendix,  ir^fra.  WaU.  346. 


(m)  Under  U  &  16  Vict.  c.  67,  (b)  See  App.,  p.  672,  infra. 

and  46  &  47  Vict.  c.  184  (Local) ;  (e)  See  Nautical  Magazine,  1880, 

see   London   Gkusette,   23rd   Bee.  p.  691. 

1883.  (d)  Asto  New  South  Wales,  see 

ar)  36  &  37  Vict.  c.  86,  ss.  18—21.  36  Vict.  No.  7,  s.  94 ;  New  Zealand, 


8 


_,  As  to   these,   see  Art.    10,  41  Vict.  No.  64,  s.  172.    Forothi 

infra.  colonial  laws  on  the  subject,  see 

(r)  6  (>eo.  rV.  o.  78.  ss.  8,  9.  above,  p.  344. 
This  Act  appears  to  be  still  in 
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accordance  with  the  Eegulations  is  guilty  of  a  misde-       Art  a. 
meanour,  and  punishable  with  a  fine  of  100/.  or  imprison-  of  not  oany- 
ment  for  six  months  (e).    And  a  ship  proceedinir  to  sea  ^  ^^^**  *® 

,  ^  /  .  Bhipowner 

may  be  stopped,  if  she  is  not  properly  supplied  with  lights  and  maater, 
and  screens,  or  if  they  are  improperly  placed  (/).    It  has 
been  held  that,  as  regards  third  parties,  the  shipowner, 
and  not  the  pilot,  is  responsible  for  proper  lights  being 
carried  (g). 

Article  3(A). 

A  seagoing  steamship  {{)  ichen  under  way  shall  carry : —  Art.  S. 

(a)  On  or  in  front  of  the  fore-mast  j  at  a  height  above  the  jAghta  for 
/mil  of  not  less  than  twenty  feet ^  and  if  the  breadth  of  the  ship  steamshipa. 
exceeds  twenty  feet ^  then  at  a  height  above  the  hull  not  less 

than  stich  breadth  (i),  a  bright  white  light  so  constrticted  as 
to  show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  twenty  points  of  the  compass;  so  fixed  (/)  as  to 
throw  the  light  ten  points  on  each  side  of  the  ship^  viz.  ^  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side;  and 
of  such  a  character  as  to  be  visible  on  a  dark  nighty  with  a 
clear  atmosphere^  at  a  distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass^  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  starboard  side^ 
and  of  such  a  character  as  to  be  visible  on  a  dark  nighty  with 
a  clear  atmosphere^  at  a  distance  of  at  least  two  miles. 

(o)  On  tlieport  side  a  red  light  so  constructed  as  to  show 

{e)  25  &  26  Vict.  o.  63,  s.  27.    It  tliia  artiole   began:— << Sea-going 

is  said  that  lighia  are  often  not  ateamships,  when/'  &c. 

oinied  at  sea.  {k)  The  words  from  (a)  were  not 

(/)  26  &  26  Vict.  c.  63,  s.  30;  inArt.3of  the  Rules  of  186 3,  which 

and  see,  as  to  fishing  craft,  46  &  47  began  **  at  the  fore-mast  head '' ; 

Vict.  c.  92,  ss.  6,  12.  see  The  Telegraph,  8  Moo.  P.  0.  C. 

ig)  The  Mipon,  10  P.  D.  65.  167 ;  1  8p.  E.  &  A.  427,  432.    The 

{h)  Corresponding  to  Articles  2  alteration  remoTes  a  difficnliy  in 

and  7  of  the  Washington  Begrtda-  the  case  of  vessels  having  no  dis- 

tions.    As    to    steamships    under  tingnishable  masthead, 

sail,  see  ib,,  art.  14.  (I)  In  the  Bules  of  1863  these 

(»)  In  the  Begulations  of  1880  words  were  *'  so  constructed.'* 
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Art.  S.       an  uniform  unbroken  light  over  an  arc  of  the  horizon  of  ten 
""  points  of  the  compass^  so  fixed  as  to  throw  the  light  from  right 

ahead  to  tteo  points  abaft  the  beam  on  the  port  side,  and  of 
such  a  character  as  to  be  tisibk  on  a  dark  nighty  with  a  clear 
atmosphere  J  at  a  distance  of  at  least  two  miles, 
*  (d)  Tlie  said  green  and  red  side  lights  shall  be  fitted  tcith 
inboard  screens  projecting  at  least  three  feet  forward  from  the 
light f  so  as  to  prevent  these  lights  from  being  seen  across  the 
bote. 

This  Article  corresponds  with  Art.  3  of  the  Regulations 
of  1863.  It  differs,  as  noted  above,  from  that  Article 
merely  verbally.  It  is  identical  with  Art.  3  of  the  Regu- 
lations of  1880.  Coloured  side  lights  were  first  required 
for  steamships  only  by  the  Admiralty  Rules  of  1st  May, 
1852,  made  under  the  powers  of  14  &  15  Vict.  c.  79.  In 
1858  they  were  first  required  to  be  carried  by  sailing 
ships. 

For  British  steam  trawlers  special  lights  are  provided 
by  Art.  10,  below,  as  modified  by  the  Order  in  Council  of 
Dec.  30, 1884. 
"Under  Every  ship  not  actually  brought  up  is  "under  way" 

way/'  within  the  meaning  of  this  Article  (m).    She  is  under  way, 

though  not  making  any  way  through  the  water  (n),  if  her 
anchor  is  not  down.  A  ship  getting  her  anchor  is  "  under 
way"  so  soon  as  she  ceases  to  be  holden  by  and  under  the 
control  of  her  anchor  (o),  A  steam  tug  lying-to  under 
canvas  with  her  fires  banked  up  has  been  held  to  be  imder 
way  {p) ;  and  a  sailing-ship  hove-to  (q). 

(m)  Notwithstanding  the  terms  2  A.  &  E.  350.    As  to  trawlers  at 

of  Art.  6f  which  suggest  that  a  work,  and  ships  hove-to,  see  Arts.  6 

ship  in  tow  is  not  "  under  way."  and  10. 

The  definition  of    under  way  in  (p)  The  Jmnie  S.  Bar  Jeer ,  3  Asp. 

the    Washing^n    Begulations   is  Mar.  Law  Gas.  42 ;  and  it  has  been 

*<when  she  (the  yessel)  is  not  at  so  held  in  America.  The  Sunnfftide, 

anchor  or  made  fast  to  the  shore  

or  aground."      These  regulations  (q)  ThePennsulvan%afZTl/[aT,laiw 

authorize  vessels  to  cany  range  Gas.  977 ;  19  Wall.  125  ;  The  City 

lights.  of  London,  Swab.  248;  and  see  The 

(m)  Of.  paragraph  (c)  of  Art.  6.  James,  Swab.  55;  The  Sotaiiej  5  P. 

{o)  The  Eah  and  The  Gitana,  L.  B.  D.  245 ;  infra,  p.  4 15. 


Digitized  by 


Google 


LIGHTS  POK  STEAMSHIPS  UNDBR  WAY.  867 

It  seems  to  have  been  held  bj  Dr.  Lushington  that  a       Art.  S. 
ship  dropping  or  dredging  with  her  anchor  stem  foremost  siSp 
with  the  tide  was  not  required  to  cany  side-lights  (r).  dredging. 
But  such  a  vessel  would  seem  to  be  "  imder  way"  within 
the  meaning  of  Art.  3,  and,  it  is  submitted,  that  Article 
requires  her  to  carry  side  lights  (s).    A  Thames  sailing 
barge  with  her  mast  lowered,  dropping  with  the  tide 
stem  foremost  through  the  bridges,  and  assisted  by  her 
anchor  ahead,  was  held  not  to  be  a  '^  sailing  vessel  under 
way"  within  the  meaning  of  the  Thames  rules  {t).    Under 
a  former  Act  it  was  held  that  a  vessel  driving  about  the 
sea  in  an  unmanageable  state  was  ^' under  way,"  and 
required  to  cany  her  side  lights  {u).    Such  a  case  is  now 
provided  for  by  Art.  6. 

The  Eegulations  contain  no  special  provision  as  to  the  Ligkts  of  a 
lights  to  be  carried  by  a  steamship  when  in  tow  of  another  J^^,      ^  *** 
vessel  (f).    In  a  case  where  a  steamship,  with  her  engines 
broken  down,  while  in  tow  carried  her  usual  side  lights, 
and  no  mast-head  light,  it  does  not  appear  to  have  been 
suggested  that  she  was  carrying  improper  lights  (x). 

There  is  some  doubt  whether  a  bright  light  canried  else-  The  Begnla- 
where  than  in  the  position  described  in  Art.  3  is  in  accord-  fitt^^of^    * 
ance  -wdth  the  law,  although  the  light  is  visible  in  the  ships*  Hghta 
required  directions,  and  is  in  otlier  respects  sufficient  {p).  exactly 


The  side  lights  must  be  so  fixed  that  their  range  is  such 
as  is  described  in  the  Article.     If  they  are  liable  to  be 

I   Otto,  208.    See,  however.    The  also  Art.  6. 

Helvetia,  3  Asp.  Har.  Law  Cas.  43  («)  It  was  so  held  by  the  Court 

(note),  where  it  seems  to  have  been  of  Appeal  in   The  Hollandia  and 

held  that  the  tug  was  not  under  The  John  Omutortf  15  June,  1886. 

way ;  but  the  facts  are  not  clear,  (Q  The  Indian  Chief,  14  P.  D.  24. 

and  the  case  was  not  followed  in  {a)  The  George  Arkie,  ubi  eupra. 

The  Jennie  S.  Barker.      See    The  •  decided  under  17  &  18  Vict.c.  104. 

Byron,    infra,    p.  415.      By   the  {v)  But  see  Art.  5,  Wash.  Begs. 

Washingrton  Begulations,  a  steam  [x)  The  American  and  The  Syria, 

vessel  under  sail  is  to  carry  a  black  L.  B.  4  A.  &  E.  226  ;   on  app. 

shape.     (Art.  14.)  L.  B.  6  P.  0.  127. 

(r)  See   I'he  Smyrna,  mentioned  (y)  Upon   the    Begulations    of 

by  Dr.  Deane,  arguendo  in  The  1863,  the  law  officers  of  the  Grown 

Oeorye  Arkle,  Lush.  382,  385,  as  to  advised  that  it  was  not ;  see  Pari, 

the  meaning  of  **  under  way'' ;  see  Pap.  No.  53  of  1874. 
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Arts.       unneoessarily  obscured  by  the  sails,  rigging,  or  other  part 

of  the  ship,  it  would  be  held  that  the  Begulations  are  not 

complied  with  (s). 

Board  of  Minute  instructions  are  issued  by  the  Board  of  Trade 

BtructiOTs  as    ^  their  surveyors  with  regard  to  the  fixing  and  construo- 

u  ^^         ^^^^  ^^  ships'  lights.    These  instructions  have  not  the  force 

of  law,  so  that  a  ship  should  be  held  in  fault  for  a  collision 

merely  because  her  lights  are  not  fitted  in  accordance  with 

them  (a). 

A  ship  whose  side  lights  were  fixed  on  the  top  of  a 
galley,  or  deck  house,  seven  feet  high  and  six  feet  broad, 
so  that  each  light  was  seven  feet  inboard  from  the  ship's 
side,  was  held  not  to  be  in  fault,  the  lights  being  properly 
screened  and  visible  in  the  required  directions  (6). 
SHghtin-  Although  the  requirements  of  Art.  3  are  not  exactly 

theS^Sa-     complied  with,  the  ship  guilty  of  the  infringement  will  not 


tioM  majr  be  be  held  to  be  in  fault  for  a  collision  that  could  not  possibly 
have  been  caused  by  the  infringement  of  the  law.  In  The 
Fanny  M.  Carull{c)  it  was  held  that  the  lights  of  the 
other  ship  not  having  in  fact  been  seen  across  her  bow,  she 
was  not  in  fault  for  the  collision.  And  in  The  JDuke  of 
Sutherlmid  (d)  one  of  two  ships  in  collision  was  held  not 
to  be  in  fault,  although  her  side  lights  were  partially 
obscured  by  the  cat-head,  the  obscuration  not  being  sudi 

(z)  The  nrzah,  4  P.  D.  33  ;  The  (e)  L.  B.  4  A.  &  E.  417;  on  app. 

Magnet ;  The  Duke  of  Sutherland  ;  2  Asp.  Kar.  Law  Cas.  566.      La. 

The  Fanny  Jf.  CarviU,  L.  B.  4  A.  The  Emperor  and  The  Lady  of  the 

&  E.  417 ;    The  Fanny  M,  Carvill  Lake,  Holt,  37,  Lord  Ghdxnafoid 

(on  app.),  2  Asp.  Mar.  Law  Cas.  said  that  the  Begnlations  are  satia- 

665 ;    The  Duke  of  £ueeleuyh,  16  fied  only  by  a  *<  close  and  literal 

P.  D.  86.  adherence  to  what  ti^eypreeciibe.*' 

(a)  The   Magnet;    The  Duke  of  But   see    The   Fire  Queen,  supra, 
Sutherland;  The  Fanny  M.  Carvill,  p.  64. 

ubi  tupra.    See  also  observations  of  {d)  L.  B.  4  A.  &  E.  417.      The 

Br.  Lnahing^n  in  The  Samphire  y.  Duke  of  Buccleugh,  16  P.  D.  86,  was 

The  Fanny  Beck,  Holt,  193,  as  to  a  similar  case,  the  obsonrationbein^ 

the  value  of  the  opinion  of  the  by  the  foot  of  the  fore  sail,  but  the 

Board  of  Trade  upon  ships'  lights.  positions  of  the  ships  being  such 

(b)  The  City  of  Carlitle,  2  Max.  that  it  could  not  have  affected  the 
Law  Cas.  O.  S.  91.  collision.   Cp.  TheHetmod,  62  L.  T. 

N.S.  670. 
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as  would  have  prevented  the  other  from  seeing  the  former  Art.  8. 
in  time  to  avoid  her  if  she  had  exercised  proper  skill. 
Again,  in  Hie  Chu8an(e),  a  trawler  carrying  a  bright 
mast-head  l^light  in  addition  to  side  lights  was  held  free 
from  blame  for  collision  with  a  steamer,  on  the  ground 
that  those  on  board  the  steamer  not  having  seen  the  bright 
light,  it  could  not  possibly  have  contributed  to  the  colli- 
sion. 

Previous  to  the  enactment  of  36  &  37  Vict.  c.  85,  s.  17, 
a  sailing  ship  was  held  not  to  be  in  fault,  even  upon  the 
assumption  that  her  side  lights  were  so  fixed  in  the  mizen 
rigging  that  they  were  not  visible  in  the  directions  required 
by  the  Eegulations,  it  being  proved  that  the  other  vessel, 
a  steamship,  might,  by  slackening  her  speed  and  using 
proper  care,  have  avoided  her,  notwithstanding  the  sug- 
gested insufficiency  of  her  side  lights  (/).  And  in  another 
ease  {g)y  where  the  screens  of  one  ship  were  only  a  foot  in 
length,  and  the  side  lights  could  be  seen  across  the  bow,  it 
was  held  that  she  could  recover  against  the  other  ship  for 
a  coUision,  it  being  proved  that  the  lights  were  not  in  fact 
seen  across  the  bow.  Under  the  existing  law,  however, 
any  infringement  of  the  Eegulations  as  to  lights  which 
might  by  possibility  have  contributed  to  the  coUision, 
would  be  held  to  be  negligence  contributing  to  the 
collision  (h). 

Where  the  side  lights  were  fixed  to  the  pawl  bitts,  and 
the  other  ship  alleged  that  she  could  not  see  them,  it  was 
held  that  the  ship  so  carrying  them  was  in  fault  for  the 
ooUision  (t).  A  ship  having  in  tow  a  pilot  boat,  which 
carried  a  mast-head  light  and  no  side  lights,  was  held  in 
fault  (A').     So  where  a  steam  tug  carried  her  mast-head 

{f)  6  Aflp.  M.  G.  476.  Dunelm,  9  P.  D.  164  ;   see  supra. 

If)  The  Bougainville  v.  The  Jos,  pp.  38,  eeq, 

C.  Stevemon,  L.  R.  6  P.  0.  316.  (»)  The  New  Ed  v.  The  Oustav,  I 

iff)  The  Emperor  v.  The  Lady  of  Mar.  Law  Cas.  O.  8.  407. 

the  Lake,  Holt,  37,  202.  {k)  The  Mary  Houmell,  40  L.  T. 

(A)  The  Tirzah,  4  P.  D.  33  ;   The  N.  S.  368. 

M.  B  13 
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Art.  8.  and  side  lights  in  a  line,  lashed  to  a  bar  placed  on  the  top 
of  a  cook  house  on  deck,  four  feet  high  and  five  wide,  it 
was  held  (in  Ireland)  that  they  were  improperly  placed, 
and  that  the  tug  was  in  fault  for  a  collision  which  occurred 
in  consequence  (/). 
"Sea-going"  It  is  not  clear  why  Art.  3  applies,  in  terms,  to  sea-going 
^'  ships  only(w).  The  following  Articles  as  to  tugs  and 
sailing  ships  appear  to  be  applicable  to  all  ships,  whether 
sea-going  or  not.  It  would  probably  be  held  that  it  is  the 
duty  of  every  vessel  propelled  by  steam,  whether  sea-going 
or  not,  to  carry  lights  in  accordance  with  the  Eegulations. 
In  an  Irish  case  it  was  said  by  the  Court  that,  the  collision 
having  occurred  at  sea,  there  could  be  no  question  as  to 
the  duty  of  one  of  the  vessels  (a  tug)  to  carry  the  Regula- 
tion lights  of  1863  (n). 

It  is  not  clear  whether  the  distance  at  which  the  lights 
are  to  be  visible  is  stated  in  statute  or  nautical  miles.  In 
the  French  Regulations  the  distance  is  given  as  detue 
milks. 

The  power  of  ordering  inspection  of  a  ship's  lights, 
alleged  to  be  deficient,  given  to  the  judge  of  the  Admi- 
ralty Court  by  statute  (o),  was  exercised  by  Sir  E.  Philli- 
more  in  The  Magnet  (p).  The  Trinity  Masters  having 
inspected  them  and  found  them  visible  for  less  than  two 
miles,  the  ship  was  held  in  fault  under  the  statute  (g). 

{I)  The  ZouUa  and   The  City  of  (o)  24  Vict.  c.  10,  8.  18. 

FaHs,  Holt,  16.  (p)  L.  R.  4  A.  &  E.  417. 

(m)  The  correerponding  Begnla-  \q)  36  &  37  Vict.  c.  85,  s.  17. 

tioninthe  American  Act  of  Con-  In  TheDukeofBuecUugh^ubitupraj 

gress  applies  to '  *  all  steam  vessels ' ' ;  the  Trinity  Brethren  inspected  The 

see  The  U.  S.  Grant  and  The  Tally  Vandaliay  with  her  sails  set  and  her 

Ho,  7  Bened.  195.  lights  in  position,  for  the  purpose 

(»)  The  Louisa  and  The  City  of  of  seeing  the  efPect  of  the  former  in 

PariSy  ubi  tupra.  ohscuring  the  latter. 
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Article  4  (r). 


Art.  4. 


A  steamship  when  totcing  another  ship  shall,  in  addition  to 
her  side  lights^  carry  two  hnght  white  lights  in  a  vertical  line,  Lights  for 
one  over  the  other,  not  less  than  three  feet  apart,  so  as  to  dis-  towSg  otSer 
tinguish  her  from  other  steamships.     Each  of  these  lights  ^V^- 
shall  he  of  the  same  construction  and  character,  and  shall  he 
carried  in  the  same  position  as  the  white  light  which  other 
steam-ships  are  required  to  carry. 

This  Article  differs  yerbally  only  from  Art.  4  of  the 
Eegulations  of  1863,  except  in  the  provision  as  to  the 
distance  between  the  lights,  which  is  new.  It  is  identical 
with  Art.  4  of  the  Eegulations  of  1880. 

The  distinguishing  lights  required  to  be  carried  by  a  Object  of 
tug  are  "for  the  purpose  of  warning  all  approaching 
vessels  that  she  is  not  in  all  respects  mistress  of  her  move- 
ments" («),  and  to  show  that  she  is  encumbered.  There 
is  no  provision  in  the  Eegulations  as  to  distinguishing 
lights  for  a  sailing  ship  towing  another  ship,  or  for  a 
steamship  in  tow.     But  see  Washington  Eegs.,  Art.  5. 

Article  6  (^), 

(a)  A  ship,  whether  a  steam^ship  or  a  sailing-ship,  which       Art.  5. 
from  any  accident  is  not  under  command,  shall  at  night  carry,    -jgj^j^^j^ 
in  the  same  position  as  the  white  light  which  steam-ships  are      of  1884). 
required  to  carry,  and,  if  a  steam-ship,  in  place  of  that  light,  gj-nalgfor 
three  red  lights  in  glohular  lanterns,  each  not  less  than  ten  ships  not 
inc/ies  in  diafneter,  in  a  vertical  line,  one  over  the  other,  not  mand  and 
less  tlmn  three  feet  apart,  and  of  such  a  character  as  to  he  t^egraph 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles;  and  shall  hy  day  carry  in  a  vertical  line, 

(r)  Gorreflponding  to  Art.  3  of  carried ;  and  the  tag  may  carry  a 

the  Washin^n  Reg^nlations.  This  stem  light  for  the  tow  to  steer  by. 
code  requires  the.  towing- lights  to  («)  Th^  American  and  The  Syriay 

be  not  less  than  six  feet  apart;  L.  R.  6  P.  G.  127,  131. 
where  the  tow  is  more  than  600  feet  (t)  Corresponding  to  Art.  4  of 

in  length,  a  third  light  is  to  be  the  AVashiDgton  Regulations. 

B  b2 
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Art.  5.  one  over  the  other^  not  less  than  three  feet  apart,  in  front  of 
but  not  loicer  than  her  fore-mast  heady  three  black  balls  or 
shapes,  each  two  feet  in  diameter. 

(b)  A  ship,  whether  a  steam-ship  or  a  sailing-ship,  em- 
ployed in  laying  or  in  picking-up  a  telegraph  cable,  shall  at 
night  carry,  in  the  same  position  as  the  white  light  which 
steam-ships  are  required  to  carry,  and,  if  a  steam-ship,  in  place 
of  that  light,  three  lights  in  globular  lanterns,  each  not  less 
than  ten  inches  in  diameter,  in  a  vertical  line  over  one  another, 
not  less  than  six  feet  apart ;  the  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  that  the  red  lights  shall  be 
visible  at  the  same  distance  as  the  white  light.  By  day  she 
shall  carry  in  a  vertical  line,  one  over  the  other,  not  less  than 
six  feet  apart,  in  front  of  but  not  lower  than  her  fore-mast 
head,  three  shapes  not  less  than  two  feet  in  diameter,  of  which 
the  top  and  bottom  shall  be  globular  in  shape  and  red  in  colour ^ 
and  the  middle  one  diamond  in  shape  and  white. 

(c)  The  ships  referred  to  in  this  Article,  when  not  making 
any  way  through  the  water,  shall  not  carry  the  side-lights,  but 
when  making  way  shall  carry  them, 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  ships  as  signals  that  the  ship 
showing  them  is  not  under  command,  and  cannot  therefore  get 
out  of  the  way.  The  signals  to  be  made  by  ships  in  distress 
and  requiring  assistance  are  contained  in  Article  27. 

This  Article  has,  by  Orders  in  Council,  been  applied  to 
British  and  to  some  foreign  yessels  (see  above,  p.  340). 
Submarine  But  its  operation  is  complicated  by  the  Submarine  Tele- 
AoT^isss.  graph  Act,  1885,  mentioned  above  (p.  341),  which  re- 
quires ships  laying  or  repairing  cables  to  conform  to  the 
Eegulations  adopted  by  the  powers  signatory  to  the  Con- 
vention, which  is  contained  in  the  schedule  of  the  Act. 
No  such  BrCgulations  have  at  the  present  date  (1890)  been 
agreed  to.    Probably  the  Article  will  not  come  into  effeo- 
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tivG  operation  until  the  Washington  Conference  Eegula-       Art.  5. 
tions  have  become  law.     Foreign  vessels  to  which  Art.  6 
has  not  been  applied,  appear  to  be  subject  to  the  corre- 
sponding Article  (Art.  6)  of  the  Eegulations  of  1880  (u). 

By  Articles  5  and  6  of  the  Convention  above  referred 
to,  no  craft  are  to  approach  or  stay  within  one  nautical 
mile  of  a  telegraph  repairing  ship  exhibiting  the  required 
signals,  or  of  a  buoyed  cable. 

The  Eegulations  of  1863  contained  no  Article  corre- 
sponding to  this  Article  (Art.  6)  of  the  Eegulations  of 
1880  and  of  1884.  Under  the  existing  law  it  seems  that 
it  is  necessary  for  a  vessel  to  be  always  provided  with  these 
globular  red  lights  and  signal  balls.  If  she  fails  to 
exhibit  them  when  not  under  command  through  any  acci- 
dent, and  a  collision  occurs,  she  will  probably  be  held  to 
have  infringed  the  Eegulations ;  and,  coming  within  the 
penalty  of  36  &  37  Vict.  c.  85,  s.  17,  she  will  probably  be 
held  in  fault  for  the  collision. 

It  is  not  clear  what  the  effect  of  the  words  "  through  Not  under 
any  accident "  may  be.    A  ship  hove-to  through  stress  of  ^™™*'^  ' 
weather,  or  for  any  other  reason  in  the  ordinary  course  of 
navigation,  though  she  cannot  be  said  to  be  under  com- 
mand, would  not,  it  is  submitted,  come  within  the  ope- 
ration of  Art.  6. 

So,  if  a  vessel  is  taken  aback,  or  gathers  stemway  when 
in  stays,  she  would  probably  be  held  not  to  be  "  not  imder 
command  "  within  the  meaning  of  Art.  6  (or). 

A  ship  which  from  any  accident  is  not  under  command 
is  required  to  exhibit  her  side  lights  as  well  as  the  red 
light  or  balls  when  "not  making  any  way  through  the 
water,"  and  not  otherwise.  "Making  way  through  the 
water"  is  here  clearly  distinguished  from  the  "imder 
way"  of  Art.  3  and  Art.  6,  which  expression  includes 

(»)  For   these   Begulations   see  {x)  See  The  Araby  Maid  (Wreck 

Maude    k   PoUook    on  Shipping,  Commissioner),     **  Times,''     16th 

2nd  ed.  vol.  2,  pp.  175—178;  Ord.  December,  1880. 
in  Goundl  of  14th  Aug.  1879. 
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Art'  g»  a  ship  not  making  way  through  the  water,  provided  her 
anchor  is  not  down,  and  holding  (y).'  The  object  of  the 
direction  of  Art.  5,  that  a  ship  not  under  command  shall 
carry  side  lights  when  making  way  through  the  water, 
appears  to  be  to  indicate  to  other  ships  the  direction  of 
her  head,  and,  approximately,  her  course.  If  this  be  the 
intention  of  the  Article,  it  is  not  clear  whether  a  steamship 
with  her  engines  disabled,  driving  rapidly  to  leeward,  and 
making  little  or  no  headway,  is  required  to  cany  her  side 
lights.  It  seems  that  she  must  carry  them,  though  they 
are  likely  to  mislead  other  ships. 

It  will  be  observed  that  Art.  5  does  not  in  terms  exclude 
the  operation  of  the  "  meeting  "  or  "  crossing ''  rules  in  the 
case  of  two  ships  approaching  each  other  with  risk  of  col- 
lision. It  is  not  clear  that  a  vessel  carrying  the  red  lights 
or  balls  is  free  from  all  obligation  to  comply  with  the 
steering  and  sailing  rules,  if  she  is  able  to  do  so.  The 
direction  to  carry  side  lights  when  she  has  way  through 
the  water,  appears  to  assimie  that  a  ship  may  be  at  once 
"  not  imder  command,"  and  able,  at  least  to  some  extent, 
to  obey  her  helm. 

A  vessel  parted  from  her  anchors,  drove  over  Cardiff 
sands  in  a  gale  of  wind,  and  injured  her  rudder  so  as  to 
become  unmanageable.  Whilst  in  this  condition  she  came 
into  coUision  with  a  vessel  to  leewaxd.  It  was  held  that 
there  was  no  statutory  presumption  of  fault  on  account  of 
her  not  carrying  the  red  lights.  The  importance  of  this 
decision  is,  however,  lessened  by  the  findings  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  Regula- 
tions necessary ;  that  the  collision  was  in  fact  inevitable ; 
and  further,  that  the  absence  of  the  red  lights  could  not, 
by  possibility,  have  contributed  to  it  (s). 

Art.  6  has  no  application  to  ships  at  anchor.  Perhaps 
it  would  apply  to  a  ship  ashore  in  a  fair-way  (a). 

(y)  See  infra,  p.  378.  (a)  Cf.   Tlie  Elizabeth    and    The 

{z)  The  Buckhurat,  6  P.  D.  162.         Adalia,  3  Mar.  Law  Cas.  O.  S.  346; 

The  Industriey  L.  B.  3  A.  &  E.  303. 
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Article  6  (6). 
A  sailing-ship  under  way^  or  being  towed,  shall  carry  the       Art.  6. 
same  lights  as  are  provided  by  Articled  for  a  steam-ship  under  Liarhts  for 
way,  with  the  exception  of  the  white  light,  which  she  shall  never  fiauing-flhips. 
carry. 

This  Article  is  identical  with  Article  5  of  the  Regula- 
tions of  1863,  and  Article  6  of  the  Eegulations  of  1880. 

There  seems  to  be  no  doubt  that  a  ship  hove-to  is  under  **  Under 
way  within  the  meaning  of  Article  6.    It  was  so  held  meaning  of 
under  the  Regulations  of  1863  (c) ;   and  a  ship  hove-to  *^®  ^®^°^- 
comes  imder  the  steering  and  sailing  rules  {d) ;  under  a 
former  Act  there  were  decisions  to  the  same  effect  {e). 

There  was  doubt  whether  trawlers  at  work  were  under 
way  within  the  Regulations  of  1863  (/);  it  has  lately 
been  decided  that  they  were  {g).  This  decision  is  of  im- 
portance as  regards  trawlers  not  coming  under  Art.  10 
(see  infra,  p.  385).  It  is  believed  that  the  practice  is  for 
trawlers  at  work  to  carry  a  white  light  at  the  mast-head, 
and  no  side  lights.  Art.  10  of  the  Regulations  of  1880 
provided  that  trawlers  at  work  should  carry  their  side 
lights ;  but  the  (supposed)  alteration  in  the  law  met  with 
opposition  on  the  part  of  the  fishermen,  and  the  operation 
of  the  obnoxious  Article  was  for  some  time  suspended  by 
Orders  in  Council  (see  infra,  p.  390). 

A  vessel  coming  to  an  anchor  while  hauling  down  her 
jibs,  and  having  little  or  no  way  on  her,  was  carrying  her 
side  lights ;  it  appears  that  she  was  right  in  doing  so  {h). 

(b)  Corresponding  to  Arts.  6  and  cases    were   decided  are    "  under 

7  of  the  Washington  Regxdations.  sail."    See  Swab.  App.  1,  for  these 

{e)  The  Fentuylvaniay  ^  M.ax.  Law  roles.     The  same  words,  **  under 

Oas.  O.  S.  477  ;   and  the  Supreme  sail,"  occur  in  the  rules  made  under 

Court  of  the  U.  S.  came  to  the  17  &  18  Vict.  o.  104,  s.  296. 
same  decision  upon  the  same  facts:  (/)  See  The  Sobert  and  Ann  and 

The  Fmnaylvania,  19  WaU.  126.  The  Lhyds,  Holt,  66  ;    The  Edith, 

(ii)  The  Jtosaliey    6  P.  D.   246.  Ir.  Bep.  10  Eq.  346  ;  The  JEnglUh- 

As  to   "  under  way,"  see  above,  tnan,  3  P.  D.  18. 
p.  366.  (a)  The  Dunelm,  9  P.  D.  164; 


(e)  The  City  of  London,  Swa.  246 ;      infra,  p.  387. 
The  Jamety  ibid,  56.    The  words  of  (h)  The  Adriatic,  3  Asp.  Mar. 

the  Begfulation  under  which  these      Law  Cas.  16. 
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Art.  6.  It  has  been  said  that  where  a  vessel  parted  from  her 

anchors  and  drove  over  a  sand  in  an  unmanageable  state, 
owing  to  her  rudder  being  disabled,  it  would  have  beeu 
wrong  for  her  to  have  exhibited  her  side  lights  (i). 

Article  7  {/}. 

Art.  7.  Whenever,  as  in  the  case  of  small  vessels  during  had  weather^ 

Special  liirhts  ^^^  green  and  red  side  lights  cannot  befixedy  these  lights  shall 

for  smaU         he  kept  on  deck  on  their  respective  sides  of  the  vessel,  ready  for 

use ;    and  shall,  on  the  approach  of  or  to  other  vessels,  be 

exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 

collision,  in  such  manner  as  to  make  them  most  visible,  and  so 

that  the  green  light  shall  not  he  seen  on  the  port  side,  nor  the 

red  light  on  the  starboard  side.      To  make  the  use  of  these 

portable  lights  more  certain  and  easy,  the  lanterns  containing 

them  shall  ea^ih  be  painted  outside  tcith  the  colour  of  the  light 

they  respectively  contain  and  shall  he  provided  with  proper 

screens. 

This  Article  is  almost  identical  with  Article  6  of  the 

Eegulations  of  1863,  and  is  the  same  as  Article  7  of  the 

Eegulations  of  1880. 

What  vessels     .  It  is  not  easy  to  see  to  what  vessels  the  Article  has  any 

theu-^SdZ       application.    Art.  10  provides  for  boats,  and  there  are  few 

rl^^^^         craft  other  than  boats  in  which  side  lights  "cannot  be 

fixed  "  and  carried,  even  in  the  worst  weather,  if  properly 

fitted.     It  was  assumed  in  a  case  in  Ireland  that  a  full 

decked  trawler  of  41  tons  cannot  conveniently  work  her 

trawl  with  side  lights  fixed,  and  that  such  a  vessel  may 

carry  them  on  deck,  even  in  fine  weather  and  when  not  at 

work  (k).    This  can  scarcely  have  been  the  intention  of  the 

framers  of  Art.  7. 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her 


(t)  Th€  Buckhunt,  6  P.  D.  162.  (h)  The  Margaret  and  The  Tueear^ 

\j)  Corresponding  to  Art.  6  of      Holt,  44. 
the  Washington  Regulations. 
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side  lights  fixed  in  their  proper  place,  and  to  bring  herself  Art.  7. 
within  Art.  7,  the  burden  is  on  her  to  prove  that  the  lights 
could  not  with  safety  be  carried  fixed.  In  the  case  of  a 
brig  of  255  tons  (/),  and  in  another  case  of  a  vessel  of  239 
tons  {m)y  the  Court  appears  to  have  doubted  whether  it  was 
practicable  in  bad  weather  to  cany  them  fixed  in  the  usual 
places.  It  is  submitted  that  such  vessels  would  not  come 
within  the  operation  of  Art.  7. 

Article  8  («). 
A  ship^  whether  a  steam-ship  or  a  sailing-shipy  wJien  at       Art.  8. 


anchor^  sJiall  carry ^  tchere  it  can  best  be  seeriy  but  at  a  height  Riding  lights. 
not  exceeding  twenty  feet  above  the  hull^  a  white  light  in  a 
globular  (o)  lantern  of  not  less  than  eight  inches  in  diameter^ 
and  so  constructed  as  to  show  a  clear  uniform  and  unbroken  light 
mstble  all  round  the  horizon,  at  a  distance  of  at  least  one  mile. 

This  Article  corresponds  with  Art.  7  of  the  Begulations 
of  1863.  The  wording  is  slightly  different,  but  the  only 
alteration  of  consequence  is  that  the  present  Art.  8  applies 
to  ships  at  anchor  anywhere,  while  the  corresponding 
Article  of  the  former  rules  applied  only  to  ships  brought 
up  in  a  roadstead  or  fairway.  The  Article  is  identical 
with  Art.  8  of  the  Eegulations  of  1880. 

In  The  Saxonia  (p)  it  was  said  by  Dr.  Lushington  that, 
by  the  general  law  of  the  sea  a  vessel  at  anchor,  or  a  fish- 
ing boat  at  work,  is  bound  to  carry  a  light  so  as  to  enable 
other  vessels,  whose  duty  it  is  to  avoid  her,  to  have  the 
opportunity  of  doing  so.     But  there  were  decisions  that 

(l)  The  Livingstone,  Swab.  Adm.  aground  in  a  fairway  to  show  two 

619  ;  see  also  The  Calla,  ibid,  466.  red  lights  above  the  riding  light, 
(m)  The  Tirzah,  4  P.  D.  33.  (o)  In  Canada  it  has  been  held 

(«)  Corresponding  to  Art.  11  of  that   "globular**  is  not  essential: 

the  Wadiington  Regulations.   This  The  General  Birch,  6  Quebec  L.  B. 

code  requires  yessels  of  1 60  feet  and  300. 

upwards  in  length  to  carry  a  second  {p)  Lush.  410. 

riding  light  astern  ;    and  yessels 
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Art.  8. 


"Atanchor''! 
meaning  of 
the  phrase. 


Biding  light 
must  not  be 
obeoured. 


Sheering 
about. 


th£  regulations. 

by  the  maritime  law  a  ship  imder  way  is  not  always  bound 
to  cany  a  light  (i).  A  riding  light  was  first  required  by 
law  in  the  year  1852  (k). 

As  observed  elsewhere (/),  "at  anchor"  is  opposed  to 
"under  way."  There  is  no  express  decision  upon  the 
point,  but  it  is  submitted  that  every  vessel  fast  to  an 
object  which  is  itself  fast  to  the  ground  is  "  at  anchor," 
and  is  required  to  exhibit  the  white  light.  Thus,  a  vessel 
riding  to  a  buoy,  or  alongside  another  vessel,  or  moored 
alongside  a  quay,  or  fast  to  a  dolphin,  or  any  other  object 
on  the  shore,  or  a  fishing  boat  with  her  killick  on  the 
ground,  would,  it  seems,  all  be  "  at  anchor  "  within  the 
meaning  of  Art.  8.  A  ship  dropping  or  dredging  stem 
foremost  with  her  anchor  atrip  is  not  at  anchor  within  the 
meaning  of  the  Article  (m). 

A  riding  light  should  not  be  placed  where  it  is  obscured 
in  any  direction  by  masts,  spars,  sails,  or  rigging.  The 
forestay  is  a  usual,  and  probably  the  best,  place  for  a 
riding  light  in  an  open  roadstead  or  river..  Jhe  fore- 
shrouds  is  not  so  good  a  place  (n).  Care  must  be  taken 
that  sails  and  other  gear  likely  to  obscure  the  light  are 
stowed.  A  schooner  has  been  held  in  fault,  under  36  & 
37  Vict.  c.  85,  s.  17,  because  her  main-sail  was  scandalised, 
instead  of  being  stowed,  and  would  obscure  her  riding  light 
to  a  vessel  astern  (o). 

It  is  assimied  that  vessels  at  anchor  are  stationary  (/>), 
or  nearly  so ;  ships,  therefore,  when  at  anchor,  must  not 
be  allowed  to  sheer  about  unnecessarily.  A  vessel  ashore 
in  a  situation  where  other  ships  may  run  into  her,  although 
probably  she  does  not  come  within  the  terms  of  Art.  8, 


(i)  See  tupray  p.   360,  note  (r). 

(k)  Under  the  Admiralty  Rules 
of  that  date,  made  under  17  &  18 
Vict.  c.  79. 

(0  See  supra,  p.  366. 

(m)  See  Ths  Indian  Chief y  14  P.  D. 
24,  for  a  decision  to  this  effect 
under   the  Thames  Rules  (infra. 


p.  676.) 

(n)  The  Para,  Ad.  Div.  4th 
March,  1886. 

(o)  TJ^e  Tolkay  Ad.  Div.  14th 
Dec.  1886. 

{p)  The  Esk  and  The  GUana, 
L.  R.  2  A.  &  E.  350. 
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is  required  to  exhibit  a  light  to  warn  other  ships  of  her       Art.  8. 
position  {q). 

In  America,  it  has  been  held  that  a  ship  moored  to  a  Ship  moored 
wharf  out  of  the  regular  track  of  ships  is  not  required  to  *^  *  ^  *  ' 
exhibit  a  light  (r).     But  a  tug  moored  to  a  boom  anchored 
in  a  fair-way  was  held  in  fault  for  having  no  riding  light 
up(«). 

As  to  special  riding  lights  for  ships  in  the  Mersey,  the  Special  riding 
Humber,  dredgers  in  the  Thames,  and  ships  moored  in  the  ^8^^^- 
Suez  Canal,  see  the  Appendix,  below. 

In  the  Elbe,  a  second  riding  light  is  often  carried  astern. 
In  several  of  the  rivers  and  harbours  of  Canada,  vessels  are 
required  to  show  riding  lights  at  a  specified  height ;  e.g.y 
St.  John  Eiver,  Bridgwater,  Hillborough,  North  Sydney, 
Gasp^,  Nanaimo,  Arichat. 

Fishing  vessels  and  open  boats  when  at  anchor  are  re- 
quired by  Art.  10  {infraf  p.  380)  to  exhibit  a  white  light, 
visible  at  least  one  mile. 
•  *■ 

Article  9  (^). 

A  pilot  vessel^  when  engaged  on  her  station  on  pilotage  duty,       Art.  9. 


shall  not  carry  the  lights  required  for  other  vesselsj  but  shall  Lights  for 
carry  a  white  light  at  tlie  mast-head,  visible  all  round  the  P^^*  vessels. 
horizon,  and  shall  also  exhibit  a  fiare-up  light,  or  flare-up 
lights,  at  short  intervals,  which   shall  never   exceed  fifteen 
minutes.    A  pilot  vessel,  when  not  engaged  07i  her  station  on 
pilotage  duty,  shall  carry  lights  similar  to  those  of  other  ships. 

This  Article  is  identical  with  Art.  9  of  the  Eegulations 
of  1880.  There  are  considerable  differences  between  it 
and  the  corresponding  Article  8  of  the  Eegulations  of 
1863.      Under  these  Eegulations,   questions  frequently 

{q)  The  Industrie,  L.  B.  3  A.  &  310. 
E.  303 ;    Kidson  v.    McArthur,   6  (s)  The  WiUard  Sauhbury,  cited 

Sess.  Cas.  4th  series,  936.  1  Pars,  on  Ship.  ed.  1869,  564. 

(r)  Culberttan  y.  Shaw,  18  How.  {t)  Washington  Begs.,  Art.  8. 

584;    The  Granite  State,  3  Wall. 
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Art.  9.  axose  as  to  the  proper  lights  to  be  carried  by  pUot  boats, 
when  not  serving  yessels  (i^).  The  present  Eegulations 
will  applv  to  steam,  as  well  as  sailing,  pilot  boats,  should 
steam  pilot  boats  be  introduced.  It  has  been  held  that  a 
pilot  boat  in  tow  of  another  ship  must  not  carry  her  mast- 
head light  {u).  A  boat  with  pilots  on  board,  and  serving 
ships,  would  seem  to  be  a  pilot  vessel  within  the  scope  of 
Art.  9,  whether  the  pilots  were  licensed  pilots  or  not  (u). 

It  is  submitted  that  a  pilot  vessel  is  on  her  station  on 
pilotage  duty  within  the  meaning  of  this  Article,  and 
required  to  carry  the  white  mast-head  light  alone,  not  only 
whilst  actually  engaged  in  putting  a  pilot  on  board  a  ship, 
but  whilst  she  is  cruising  on  her  station  either  for  the  pur- 
pose of  supplying  pilots  or  taking  them  out  of  ships  (x). 

It  has  been  held  in  America  that  a  vessel  running  down 
a  pilot  boat  from  which  she  was  taking  a  pilot  was  in 
fault,  although  the  pilot  boat  was  not  carrying  her  proper 
light  (y). 

Article  10  (s). 

Art.  10.  Open  boats  and  fishing  vessels  of  less  than  ttoenti/  tons  net 

registered  tonnage,  when  under  way,  and  when  not  having  their 
nets,  trawls,  dredges,  or  lines  in  the  water,  shall  not  be  obliged 
to  carry  the  coloured  side  lights ;  but  every  such  boat  and 
vessel  shall,  in  lieu  thereof,  have  ready  at  hand  a  lantern  with 
a  green  glass  on  the  one  side  and  a  red  glass  on  the  other  side, 
and  on  approaching  to  or  being  approached  by  another  vessel, 
such  lantern  shall  be  exhibited  in  sufficient  time  to  prevent 
collision,  so  that  the  green  light  shall  not  be  seen  on  the  port 
side  nor  the  red  light  on  the  starboard  side, 

U)  The   Wanata,  4  Bened.  310  ;  always  oany  their  side  lights,  and 

0  Otto,  600 ;  The  Edinburgh^  before  obscure  them  only  whilst  hoye-to 

the  Wreck  Gonunifisioner,  March,  for  the  purpose  of  putting  out  a 

1879.  pilot. 

(m)  The  Mary  ffounuU,  4  P.  D.  (y)  The    C%ty  of  WaehingUm^  2 

204 ;  40  L.  T.  N.  S.  368.  Otto,  31. 

{x)  This,  howeyer,  appears  not  (z)  Corresponding  to  Art.  9  of  the 

to  be  the  practice  in  the  Hooghly,  Washington  Regulations,  which, 

where  the  pilot  brigs,  it  is  stated,  howeyer,  differs  from  it  mateziallj. 
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The  following  portion  ofthi»  Article  applies  only  to  fishing      Art.  10. 
vessels  and  boats  tchen  in  the  sea  off  the  coast  of  Europe  lying 
north  of  Cape  Mnisterre : — 

(a)  All  fishing  vessels  arid  fishing  boats  of  twenty  tons  net 
registered  tonnage  or  upwards^  when  under  way  and  when  not 
required  by  the  following  Regulations  in  this  Article  to  car)'y 
and  show  the  lights  therein  namedy  shall  carry  and  show  the 
same  lights  as  other  vessels  undei'  way. 

(b)  All  vessels  when  engaged  in  fishing  with  drift  nets  shall 
exhibit  two  white  lights  from  any  part  of  the  vessel  where  they 
can  be  best  seen.  Such  lights  shall  be  placed  so  that  the  ver^ 
tical  distance  between  them  shall  be  not  less  than  six  feet  and 
not  more  than  ten  feet ;  and  so  that  the  horizontal  distance 
between  them^  measured  in  a  line  with  the  keel  of  the  vessel^ 
shall  be  not  less  than  five  feet  and  not  more  than  ten  feet 
The  lower  of  these  two  lights  shall  be  the  more  forxcardy  and 
both  of  them  shall  be  of  such  a  character ^  and  contained  in 
lanterm  of  such  comtructiony  as  to  show  all  round  the  horizon^ 
on  a  d<irk  night  with  a  clear  atmosphere y  for  a  distance  of  not 
less  than  three  miles. 

(c)  A  vessel  employed  in  line  fishing  tcifh  her  lines  out 
shall  carry  the  same  lights  as  a  vessel  when  engaged  in  fishing 
with  drift  nets. 

(d)  If  a  vessel  when  fishing  becomes  stationary  in  consc' 
quence  of  her  gear  getting  fast  to  a  rock  or  other  obstruction^ 
she  shall  show  the  light  and  make  the  fog  signal  for  a  vessel  at 
anchor. 

(e)  Fishing  vessels  and  open  boats  may  at  any  time  use  a 
flare-up  in  addition  to  the  lights  which  they  are  by  this  Article 
required  to  carry  and  show.  Allfiare-up  lights  exhibited  by 
a  vessel  when  trawling^  dredging^  or  fishing  with  any  kind  of 
drag  nety  shall  be  shown  in  the  after  part  of  the  vessely  excepting 
thaty  if  the  vessel  is  hanging  by  t/ie  stern  to  her  trawly  dredgCy 
or  drag  nety  they  shall  be  exhibited  from  the  bow. 

(f)  Every  fishing  vessel  and  every  open  boat  when  at  anchor 
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Art.  10.      between  sunset  and  sunrise  shall  exhibit  a  white  light  visible  all 
round  the  horizon  at  a  distance  of  at  least  one  mile. 

(g)  In  fog  ^  misty  or  falling  snoWy  a  drift  net  vessel  attached 
to  her  netSy  and  a  vessel  when  trawling y  dredgingy  or  fishing 
with  any  kind  of  drag  nety  and  a  vessel  employed  in  linefiMng 
with  her  lines  outy  shall  at  intervals  of  not  more  than  two 
minutes  make  a  blast  with  her  fog  horny  and  ring  her  bell 
alternately. 

An  Order  in  Council  of  30th  December,  1884,  modifies 
and  adds  to  this  Article,  as  regards  British  fishing  craft  in 
the  seas  of  the  coasts  of  Europe  north  of  Cape  Finisterre. 
After  reciting  the  powers  to  modify  the  Eegulations  given 
by  25  &  26  Vict.  c.  63,  and  the  above  Articles  3,  6,  and 
10,  the  Order  proceeds  as  follows : — 

As  regards  steam  vessels  engaged  in  trawling  when  under 
steamy  such  vesselSy  if  of  twenty  tons  gross  register  tonnage  or 
upwardSy  and  having  their  trawls  in  the  water^  and  not  being 
stationary  in  consequence  of  their  gear  getting  fast  to  a  rock 
or  other  obstfiictiony  shall  between  sunset  and  sunrise  either 
carry  and  show  the  lights  required  by  the  said  recited  Article  3 
of  the  Eegulations  aforesaidy  or  shall  carry  and  show  in  lieu 
thereof  and  in  substitution  therefo7%  but  not  in  addition 
tlieretOy  other  lights  of  the  description  set  forth  in  Part  L  of 
the  Schedule  hereto. 

As  regards  sailing  vessels  engaged  in  trawlingy  such  vesselsy 
if  of  twenty  tons  net  register  tonnage  or  upwardSy  and  having 
their  trawls  in  the  watery  and  not  being  stationary  in  conse- 
quence  of  their  gear  getting  fast  to  a  rock  or  other  obstructiony 
shall  between  sunset  and  sunrise  either  carry  and  show  the 
lights  required  by  the  said  recited  Article  6  of  the  Reguh" 
tions  aforesaidy  or  shall  carry  and  show  in  lieu  thereof y  and  in 
substitution  therefor y  but  not  in  addition  theretOy  other  lights 
of  the  description  set  forth  in  Part  II.  of  the  Schedule  hereto. 

The  red  and  green  lightSy  which  are  by  this  Order  permitted 
as  aforesaid  to  be  carried  in  lieu  of  the  lights  required  by 
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Article  3  and  Article  &  of  the  said  recited  Regulations  respec-      Art.  10. 
ticelyy  shall  he  of  such  a  character  as  to  be  visible  at  a 
distance  of  not  less  than  two  miles  on  a  dark  night  tcith  a 
clear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards^  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards, 
engaged  in  trawling,  when  under  way  between  sunset  and  sun- 
rise,  but  not  having  their  trawls  in  the  water,  shall,  if  steam' 
ships,  cat^y  and  show  the  lights  required  by  Article  3  above 
recited,  and,  if  sailing-ships,  shall  carry  and  show  the  lights 
required  by  Article  6  above  recited.  Provided,  however,  that 
tJie  modifications  and  additions  set  forth  in  Parts  I.,  II,,  of 
the  Schedule  hereto  shall  not  be  applicable  to  tJie  fishing  vessels 
and  boats  of  any  foreign  country,  unless  and  until  the 
same  shall  have  been  made  applicable  thereto  by  Order  in 
Council, 

Schedule. 


Part  I. — Steam  Vessels, 

(1)  On  or  in  front  of  the  fore^mast  head,  and  in  the  same 
position  as  the  white  light  which  other  steam-ships  are  re^ 
quired  to  carry,  a  lanthorn*  showing  a  white  light  ahead,  a 
green  light  on  the  starboard  side,  and  a  red  light  on  the  port 
side.  Such  lanthom  shall  be  so  consttnccted,  fitted,  and 
arranged,  as  to  show  an  uniform  and  unbroken  white  light 
over  an  arc  of  the  horizon  of  four  points  of  the  compass,  and 
an  uniform  and  unbroken  green  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  and  an  uniform  and 
unbroken  red  light  over  an  arc  of  the  horizon  of  ten  points  of 
the  compass ;  and  it  shall  be  so  fixed  as  to  show  the  white 
light  from  right  ahead  to  two  points  on  the  bow  on  each  side  of 
the  ship,  the  green  light  from  two  points  on  the  starboard  bow 

•  Sie, 
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Art.  10.  to  four  points  abaft  the  beam  on  the  starboard  side^  and  the 
red  light  from  two  points  on  the  port  bote  to  four  points  abqfl 
the  beam  on  the  port  side;  and  (2)  a  white  light  in  a  globular 
lanthom  of  not  less  than  eight  inches  in  diameter y  and  so  con- 
structed as  to  show  a  clear,  uniform^  and  unbroken  light  eUl 
round  the  horizon ;  the  lanthom  containing  such  white  light 
shall  be  carried  lowei'  than  the  lanthom  showing  the  green, 
white,  and  red  lights  as  aforesaid,  so,  hoicecer,  that  the 
rertical  distance  between  them  shall  not  be  less  than  six  feet 
nor  more  than  ticelvefeet. 

Pakt  II. — Sailing  Vessels. 

(1)  On  or  in  front  of  the  fore-mast  Jiead,  a  lantkorn 
having  a  green  glass  on  the  starboard  side  and  a  red  glass  Ofi 
tJie  port  side,  so  constructed,  fitted,  and  arranged  tJiat  the  red 
and  green  do  not  converge,  and  so  as  to  show  an  uniform  and 
unbroken  green  light  over  an  arc  of  the  horizon  of  twelve 
points  of  the  compass,  and  an  uniform  and  unbroken  red  light 
over  an  arc  of  the  horizon  of  twelve  points  of  tlie  compass,  and 
it  shall  be  so  fixed  as  to  show  the  green  light  from  right  ahead 
to  four  points  abaft  the  beam  on  the  starboard  side,  and  the 
red  light  from  right  a/tead  to  four  points  abaft  the  beam  on 
the  port  side;  and  (2)  a  white  light  in  a  globular  lanthom  of 
not  less  tfmn  eight  inches  in  dinmeto^  and  so  comti^ucted  as  to 
show  a  clear,  uniform,  and  unbroken  light  all  round  the 
horizon.  The  lanthom  containing  such  white  light  shall  be 
carried  lower  than  the  lanthom  showing  the  said  green  and 
red  lights  as  aforesaid,  so,  however,  that  the  vertical  distance 
between  t/iem  shall  not  be  less  tlian  six  feet  and  not  more  than 
twelve  feet, 

A  further  modification  of  Art.  10  was  made  by  Order  in 
Council  of  24th  June,  1885.  By  it  British  sailing  traw- 
lers, in  the  seas  north  of  Finisterre,  when  fishing  and  not 
stationary,  were  authorized,  instead  of  the  lights  men- 
tioned in  Art.  6  of  the  Begulations  of  1884,  and  in  the 
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Order  in  Oounoil  of  30th  December,  1884,  to  carry  and      Art.  10. 
show : 

A  white  light  in  a  globular  lanthorn  of  not  less  than  eight 
inches  in  diameter^  and  so  constructed  as  to  show  a  clear, 
uniform,  and  unbroken  light  all  round  the  horizon,  and  visible 
on  a  dark  night  with  a  clear  atmosphere  for  a  distance  of  at 
least  two  miles  ;  and  also  a  sufficient  mpply  of  red  pyrotechnic 
lights  which  shall  each  bum  for  at  least  thirty  seconds,  and 
shall,  when  so  burning,  be  visible  for  the  same  distance  under 
the  same  conditions  as  the  white  light.  The  white  light  shall 
be  shown  from  sunset  to  sunrise,  and  one  of  the  red  pyrotechnic 
lights  sfiall  be  shoum  on  approaching,  or  on  being  approached 
by  another  ship  or  vessel  in  sufficient  time  to  prevent  collision. 

It  will  be  observed  that  Art.  10  of  the  Regulations  of 
1884  relates  only  to  fishing  vessels  in  certain  waters ;  and 
the  addition  made  by  the  Order  in  Council  of  30th  Decem- 
ber, 1884,  only  to  British  craft  (a).  The  law  as  to  other 
craft,  and  to  all  fishing  craft  in  other  waters,  is  in  an 
unsatisfactory  state.  To  ascertain  what  are  the  proper 
lights  for  a  fisherman  to  whom  Art.  10  does  not  apply,  it 
is  necessary  to  examine  the  following  Acts  of  Parliament 
and  Orders  in  Council :— 6  &  7  Vict.  c.  79 ;  25  &  26  Vict. 
0.  63 ;  31  &  32  Vict.  c.  45 ;  38  Vict.  c.  15 ;  40  &  41  Vict. 
c.  42 ;  46  &  47  Vict.  c.  22 ;  Orders  in  Council  of  the 
following  dates :  9th  January,  1863 ;  6th  January,  1869  ; 
14th  August,  1879;  24th  March,  1880;  26th  August, 
1881;  18th  August,  1882;  23rd  August,  1883;  2nd 
February,  1884 ;  and  a  notice  pursuant  to  46  &  47  Vict. 
0.  22,  s.  29,  and  dated  26th  March,  1884,  and  gazetted 

(a)  The  Beg^alations  of  1884  have  ^S^^"^^  altogether  different  lights, 

been  applied  only  to  British  shijps,  The  Beg^alations  of  1880  will  be 

and  the  riups  of  certain  forogn  found  in  Maude  &  Pollock,  2nd  ed. 

countries  (see  above,  p.  340).    The  vol.  2,  p.  175  seq.,  and  in  Ord.  in 

fishing  craft  of  those  countries  to  Gouncilof  14th  August,  1879.   Art. 

which  they  have  not  been  appUed  10  does  not  apply  to  Danish  fishing 


are  stiU  subject  to  Art.  10  of  the      craft:  Ord.  in  G.  17th  Nov.  1888. 
Regulations   of  1880,  which   xe- 

M.  C  C 
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Art.  10.  28th  March,  1884,  that  the  Sea  Fisheries  Act,  1883,  is  to 
come  into  force  on  the  15th  May,  1884.  It  is  probably 
intended  eventually  to  apply  Art.  10  to  all  foreign  fisher- 
men. It  is  to  be  hoped  that  this  will  be  done,  or  that  the 
law  with  regard  to  fishermen's  lights  will  be  reduced  to  a 
more  satisfactory  state  than  it  is  in  at  present.  The  exist- 
ing law,  which  provides  different  lights  for  fishing  craft  of 
different  countries,  many  of  which  fish  in  the  same  waters, 
must  lead  to  difficulties,  both  at  sea  and  in  the  law  courts. 
The  Orders  in  Council  of  30th  December,  1884,  which 
enable  British  craft  to  carry  lights  different  from  aU  other 
countries,  and  that  of  17th  November,  1888,  which  excepts 
Danish  fishing  craft  from  the  operation  of  Art.  10,  aggra- 
vate these  difficulties. 

There  is  a  difficulty  with  regaxd  to  the  lights  of  French 
fishing  boats  off  the  coasts  of  France  north  of  Cape  Grris 
Nez.  By  the  Eegulations  of  1884,  applied  to  French 
craft  by  Order  in  Council  of  9th  September,  1884,  and 
by  46  &  47  Vict.  c.  22,  s.  6,  and  Art.  24  of  the  First 
Schedule  to  that  Act,  they  are  required  to  carry  the  lights 
specified  in  Art.  10  of  the  Eegulations  of  1884.  By  46  & 
47  Vict.  c.  22,  s.  24,  re-enacting  6  &  7  Vict.  o.  79,  Sched.  1, 
Art.  53,  they  are  required,  in  the  waters  above  men- 
tioned, to  carry  the  lights  specified  in  the  last-mentioned 
Act.  The  two  enactments  are  inconsistent,  and  it  remains 
to  be  decided  which  is  applicable  at  the  present  day. 

The  Sea  Fisheries  Act,  1883  (6),  above  mentioned,  gives 
certain  powers  to  sea  fishery  officers  with  reference  to  the 
inspection  of  the  lights  of  British  fishing  boats  in  the 
North  Sea,  as  defined  by  that  Act,  similar  to  those  given 
to  surveyors  by  the  Merchant  Shipping  Acts  (c). 

Art.  24  of  the  First  Schedule  to  46  &  47  Vict.  c.  22, 
requires  the  boats  of  the  nations  who  are  parties  to  the 

(h)  This  Aot  came  into  force  on  (e)  See  46  &  47  Viot.  c.  93,  ss.  6, 

the  15th  May,  1884 :  see  London      12 ;  26  &  26  Vict.  o.  63,  s.  30. 
Gazette,  28th  May,  1884. 
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Convention  scheduled  to  the  Act,  namely,  Great  Britain,      Art.  10. 
Gennany,  Belgium,  Denmark,  Prance,  the  Netherlands  (rf), 
to  conform  to  the  Begulations  as  to  lights  made  under 
25  &  26  Vict.  0.  63,  and  for  the  time  being  agreed  to  by 
the  parties  to  the  Convention  {e). 

Before  the  enactment  of  the  Begulations  of  1884  there 
was  some  difficulty  in  determining  whether  a  trawler  at 
work  was  required  to  carry  the  mast-head  light  mentioned 
in  Art.  9  of  the  Begulations  of  1863,  or  the  side  lights  of 
Arts.  4  and  6  of  the  Begulations  of  1880  (/).  The  ques- 
tion was  much  discussed  in  The  Bunelniy  a  case  which, 
though  decided  before  the  Begulations  of  1884  came  into 
force,  is  still  of  importance. 

In  The  Dunelm{g)y  it  was  held  that  a  paddle-wheel  TheDunelm, 
steamship  (A)  with  her  trawl  down,  going  two-and-a-half 
knots  through  the  water,  and  four-and-a-half  over  the 
ground,  was  in  fault  for  a  collision  with  a  steamship 
because  she  had  no  side  lights  exhibited  (t).  She  was 
carrying  at  her  mast-head  a  bright  light  in  a  globular 
lantern.  The  collision  occurred  on  the  24th  of  March, 
1884,  at  which  date  Art.  10  of  the  Begulations  of  1880 
was  in  suspense.  Art.  9  of  the  Begulations  of  1863  having, 
by  Order  in  Council  of  February',  1884,  been  substituted 
"  in  lieu  thereof  and  in  substitution  therefor."  The  effect 
of  the  Order  in  Council,  and  the  construction  of  Art.  9  (of 
1863)  were  much  discussed.  Butt,  J,  held  that  Art.  9 
applied  only  to  ^^  vessels  which  are  either  stationary,  as  a 
vessel  at  anchor  would  be,  or  at  all  events,  if  we  are  to 
depart  from  this,  at  the  utmost  to  vessels  drifting  without 

(<Q  Ajb  to  Norway  and  Sweden,  18 ;    The  JEdith,  Ir.  Bep.  10  Eq. 

see  additional  article  to  the  Sohe-  346  ;  The  Dunelm,  9  P.  D.  104. 

dole.  Ui)  9  P.  D.  164. 

{e)  This  appears  to  be  the  effect  (A)  Probably  a  Tyne  tug,  or  vee- 

of  Art.  24  of  the  Convention ;  but  sel  of  that  class, 

the  wording  is  not  clear.  (i)  Under  36  &  37  Vict.  o.  85, 

if)  See  TheJRobert  and  The  Am,  s.  17. 
Holt,  65  ;  The  Engliahman,  3  P.  D. 
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Art.  10.  waythrough  the  water."  The  Court  of  Appeal  (Brett, M.R., 
Bowen,  and  Pry,  L  JJ.)  affinned  the  deoision  of  the  Court 
below,  that  the  trawler  should  have  carried  side  lights,  but 
held  that  the  term  "  stationary  "  in  Art.  9,  as  applied  to  a 
trawler,  described  a  vessel  not  absolutely  without  motion 
over  the  ground  or  through  the  water,  but  a  vessel  going 
just  as  fast  as  is  necessary  to  keep  herself  under  command. 
The  Chutan :  The  decision  in  The  Dunehn  was  followed  by  the  pro* 
mwafv,ick.  niulgation  of  the  Eegulations  of  August  11th,  1884, 
Under  those  Regulations,  Butt,  J.,  in  The  Chusan  (*), 
held,  though  with  some  doubt,  sailing  smacks,  '^when 
trawling,  t.e,^  when  moving  through  the  water  with  their 
trawls  down,  are  bound  by  Art.  10  (a)  to  carry  the  side 
lights  that  ordinary  sailing  vessels  carry."  The  collision 
in  that  case  occurred  before  the  Orders  in  Council  of 
Dec.  30th,  1884,  and  June  24th,  1885.  Since  those  orders 
came  into  effect,  a  sailing  smack  which  in  clear  weather 
showed  a  bright  light,  and  burned  red  flares  after  she  had 
become  stationary  by  getting  fast  to  some  obstruction,  was 
held  in  fault  under  Art.  10  (d)  for  not  making  the  fog 
signal  for  a  vessel  at  anchor  (/). 
The  Tweeds-  From  The  Ttceedsdale  (w),  recently  before  Butt,  J.,  it 
appears  that  a  steam-trawler  fishing  is  not  at  liberty  to 
carry  which  lights  she  pleases— the  ordinary  steamships' 
lights  of  Art.  3,  or  the  steam-trawlers'  lights  of  the  Order 
in  Council  of  30th  Dec.  1884.  She  has  an  option,  but  the 
option  "  must  be  exercised  with  discretion,  and  I  think  the 
discretion  given  must  be  used  in  this  sense.  If  a  trawler 
has  not  only  sufficient  way  on  her  to  keep  herself  in 
command,  but  also  sufficient  way  to  act  with  efPect  in 
altering  her  course  for  an  approaching  ship,  then  what  I 
may  call  the  ordinary  Regulation  side  lights,  that  is,  the 
lights  prescribed  by  Art.  3,  should  be  carried,  and  those  in 
charge  of  her  should  act  as  the  Regulations  require  an 


Ic)  6  Asp.  476.  (m)  14  P.  D.  164. 

;0  The  Warwick,  16  P.  D.  189. 
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unencumbered  vessel  to  act.  If  the  trawler  has  no  more  Art.  10. 
than  just  steerage  way,  and  has  little  power  therefore  of 
keeping  out  of  the  way  of  another  vessel,  she  should  carry 
what  I  call  the  extraordinary  Eegulation  lights,  namely, 
the  lights  prescribed  in  the  schedule  (to  the  Order  in 
Council  of  30th  Dec.  1884).  .  .  .  She  should  refrain  from 
making  any  alteration  of  her  course  and  leave  the  other 
vessel  to  keep  clear  of  her  '*  (n). 

In  this  case  The  City  of  Gloucester^  steam-trawler,  was 
held  free  from  fault  for  a  collision  with  the  four-masted 
barque  Tweedadak.  The  trawler  was  carrying  on  her  mast 
the  two  steam-trawlers'  lights  described  in  the  Order  in 
Council  of  30th  Dec.  1884,  and  did  not  alter  her  course  up 
to  the  collision.  The  construction  placed  upon  the  Order 
in  Council  by  the  learned  judge,  as  he  remarks,  throws  a 
serious  responsibility  upon  persons  in  charge  of  trawlers, 
namely,  that  of  deciding  whether  their  way  is  sufficient  to 
require  them  to  carry  side  lights  or  not.  Practically,  the 
question  must  generally  be  decided  in  favour  of  the  mast 
lights  and  against  side  lights,  for  the  fishing  is  carried  on 
more  by  the  tide  than  by  the  ship's  head-way,  and  the 
trawl  warp  and  gear  have  at  least  as  powerful  an  effect 
upon  the  ship's  course  as  has  the  rudder,  even  in  a  fresh 
breeze.  It  was  probably  intended  by  the  framers  of  the 
Order  in  Council  not  to  compel  steam-trawlers  to  cany  the 
lights  of  Art.  3  or  those  of  the  Order  in  Coimcil  according 
to  circumstances,  but  to  give  them  the  liberty  of  carrying 
which  lights  they  preferred. 

As  regards  British  and  French  (o)  trawlers  in  the  North 
Sea,  the  English  Channel,  and  elsewhere  "  in  the  sea  off 
the  coasts  of  Europe  lying  north  of  Cape  Finisterre,"  the 
law  is  now  dear  {p).    Art.  10  of  the  Eegulations  of  1884 

(fi)  Per  Butt,  J.,  14  P.  D.  p.  of  1884  are  applied. 

171.  {p)  46  &  47  Vict.  c.  22,  8.  24, 

(0)  The  case  is  the  same  as  re-  keeping  in  force  the  Schedule  to 

garda  fishing  craft   of   aU  other  6  &  7  Vict.  0.  79,  which  included  a 

countries  to  which  the  Regulations  provision  as  to  the  lights  of  drift- 


Digitized  by 


Google 


98Q  THE  REGULATIONS. 

« 

Art.  10.  provides,  paragraph  (a),  that  when  under  way,  whether 
"  fishing  or  not,  they  shall  carry  their  side  lights.    As 

regards  British  and  French  trawlers  elsewhere,  and  all 
other  trawlers  to  which  the  Begulations  of  1884  do  not 
apply.  Art.  10  of  the  Begulations  of  1880  {q)  is  explicit ; 
they  must  carry  the  red  and  green  lights  on  the  mast  as 
mentioned  in  that  Article,  and  they  must  cany  their  side 
lights  besides. 

It  is  believed  that  the  almost  universal  practice  of 
trawlers,  when  fishing,  is,  and  always  has  been,  to  carry  a 
white  light  at  the  cross-trees  or  mast-head,  and  that  fisher- 
men have  a  strong  objection  to  cany  any  other  lights. 
Indeed,  Art.  10  of  the  Begulations  of  1880  was  suspended 
on  the  express  ground  that  the  lights  provided  by  it  for 
trawlers  were  considered  by  the  fishermen  to  be  dangerous 
for  the  fishing  boats  and  misleading  to  other  vessels.  In 
a  recent  case  (r)  it  was  proved  that  the  white  light,  and  no 
side  lights,  was  carried  whilst  the  trawl  was  on  the  rail. 
It  remains  to  be  seen  whether  the  specific  enactments  of 
the  Begulations  of  1880  and  1884  will  be  followed  by  any 
change  in  the  practice  of  fishermen.  The  decision  in  Tfte 
Duiielm  shows  that,  if  they  persist  in  carrying  the  white 
light  at  the  mast-head  or  cross-trees,  and  a  collision  occurs, 
they  will  almost  inevitably  be  held  in  fault  («). 

From  The  Dtuielm  {t)  it  is  clear  that  a  steam  trawler, 
and  it  would  seem  also  any  steamship  fishing  with  a  trawl, 
is  a  trawler  or  fishing  vessel. 

The  Begulations  of  1884,  except  as  regards  the  red, 

net  boats,  outside   the   exdnsiYe  1885. 

fisheiT  limits  of  the  British  islands,  {d)  The  existing  law,  which  re* 

as  denned  by  sect.  28  of  the  Act  of  ^mres  a  trawler  to  canv  lights 

1883,  is  no  longer  in  force :  see  46  intended  to  show  to  another  ship 

&  47  Vict.  c.  22,  8.  30  {^e).  the  direction  in  which  the  trawler 

{q)  This  Article,  whidi  was  sns-  is  approaching,  is  a  mistake,  and, 

pended  nntil  1st  Sept.  1884,  is  now  if  obeyed,  will  lead  to  collision.    A 

in  force  for  aU  trawlers  not  pro-  trawler's  head  never  points  in  the 

vided  for  by  Art.  10  of  the  B%u-  direction  in  which  she  is  moving, 

lations  of  1884.  and  is  often  nearly  at  right  angles 

(r)  The  Lady  Elitabtth  and  The  to  it. 
J'rmicr,  Wreck  Enquiry,  3rd  Dec.  (/)  9  P.  D.  164. 
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white  and  green  lights  authorized  by  the  Order  in  Council      Art,  lo. 
of  30ih  December,  1884,  have  not  altered  the  law  with  " 

regard  to  the  lights  of  British  and  French  trawlers  in  the 
seas  north  of  Cape  Finisterre.  Now,  as  formerly,  they 
are  required  to  carry  the  ordinary  side  lights,  and  no 
bright  light  aloft.  The  law  on  the  subject  has  been 
strangely  misimderstood  or  neglected. 


Article  11  (w). 

A  ship  which  is  being  overtaken  by  another  shall  shoicfroni      Art.  11. 
her  stem  to  such  last^mentioned  shipatchite  light  or  a  flare-up 
light. 

This  Article  is  identical  with  Art.  11  of  the  Regulations  Light  for 
of  1880.  The  Regulations  of  1863  contained  no  provision  s^^p!*^^ 
as  to  an  overtaken  ship  showing  a  stem  light.  It  was, 
however,  held,  under  the  Regulations  of  1863,  that  the 
duty  of  a  ship  being  overtaken  at  night  by  another  coming 
in  such  a  direction  that  the  side  lights  of  the  overtaken 
ship  were  not  visible  to  her,  and  so  that  there  was  risk  of 
collision,  was,  to  keep  the  overtaking  ship's  lights  in  view, 
and,  if  necessary,  to  warn  her  of  the  danger  by  showing  a 
light  over  the  stem  (a?). 

It  will  be  observed  that  the  application  of  Art.  11  is  not  Though  no 


in  terms  limited,  as  are  the  steering  and  sailing  rules,  to 
cases  where  there  is  risk  of  collision.  It  applies  where  the 
ship  astern  is  broad  on  the  quarter,  and  is  broadening,  so 
long  as  she  is  overtaking  the  ship  ahead.  And  it  is  not 
necessary  that  she  should  be  upon  a  course  such  that  there 
is,  or  will  be,  risk  of  collision  (y). 


(«)  Corresponding  to  Art.  10  of  500  ;  The  Earl  Spencer,  L.  R.  4  A. 

the  Wadungton  Regulations,  t/i/ra.  &  E.   431;    corttra,    The  Cybele,  6 

{x)  The  City  of  Brooklyn,  1  P.  D.  Quebec,  L.  R.  262.    But  see  Art. 

276;  8  Asp.  230;  The  Anglo- Indian,  10  (of  the  Regulations  o{  1880),  e, 

3  Asp.  1 ;  The  Hannah  Park  v.  The  eupra,  p.  381. 
Zena,  2  Mar.  L.  C.  O.  S.  346 ;  The  (y)  The  Main,  11  P.  D.  l32. 

John   Fenwicky  L.  R.  3  A.  &  E. 


risk  01  ooUi- 
sion. 
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Art.  U.  The  duty  to  exhibit  the  stem  light "  does  not  arise  till  the 

vessel  which  is  being  overtaken  has  had  an  opportunity  of 
seeing  that  the  vessel  which  is  overtaking  her  is  a  vessel 
coming  nearer  to  her,  and  that  she  is  approaching  upon 
such  a  course  that  she  cannot  see  the  lights  of  the  over- 
taken ship.  When  the  overtaking  ship  is  seen  to  be  thus 
approaching,  then  the  duty  arises  to  give  the  specified 
warning  within  a  reasonable  time,  to  afEord  an  opportunity 
to  the  other  vessel  to  keep  out  of  the  way  "(s). 

It  was  held,  in  an  early  case  (a)  under  this  Article,  that, 
after  risk  of  collision  had  apparently  ceased,  the  obligation 
to  exhibit  the  stem  light  also  ceased.  But  this  decision 
was  overruled  in  The  Main  (uhi  supra).  The  stem  light 
must  be  shown  so  long  as  the  ship  from  which  it  is  shown 
is  being  overtaken  (6). 
What  18  an  The  question  arises  under  this  Article,  as  under  Arts.  16 
^OTtaken  ^^^  20,  When  is  a  ship  "being  overtaken  by  "  another? 
The  Eegulations  contain  no  definition  of  the  term,  and 
the  decisions  upon  the  point  are  not  conclusive  (c).  It  is 
difficult  to  draw  the  line  between  crossing  and  overtaking 
vessels ;  but,  as  a  general  rule,  it  may  be  assumed  that 
Art.  11  does  not  apply  so  long  as  the  side  lights  of  the 
vessel  in  question  are  visible  to  the  other ;  in  other  words, 
it  applies  only  when  the  other  ship  is  coming  up  from 
more  than  two  points  abaft  the  beam  on  either  side.  "  A 
vessel  approaching  another  from  aft,  and  being  more  than 
two  points  abaft  the  beam  of  the  foremost  ship  ...  is  an 
overtaking  vessel  within  the  meaning  of  Art.  11 ;  and  a 
vessel  is  not  an  overtaking  vessel  within  the  meaning  of 

(2)  2*er    Lord    Herschell,     The  helm  again  and  ran  into  the  smack. 

Main,  11  P.  D.  132,  136.  It  was   held  (wrongly)   that  the 

{a)  The  Reiher,  4  Asp.  M.  L.  G.  smack,  haying  exhibited  her  light 

478.    A  smack  hove- to  observed  tmtilii8kofo<3lision was  apparently 

the  three  lights  of  a  steam-ship  determined,  had  complied  with  Art 

coming  up  with  her  astern.    She  11,  and  was  free  from  blame, 

showed  her  stem  light  until  the  {h)  See  per   Hannen,    P.,    Th$ 

steamship  shut  in  her  green,  and  Essequibo,  13  P.  D.  51,  53. 

then  she  ceased  to  show  the  light.  (c)  See  infra,  pp.  426,  462. 
The  steamship  then    altered   her 
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this  Article  unless  she  is  more  than  two  points  abaft  the      Art.  11. 

beam  of  that  other"  (c?).    But  until  a  satisfactory  defini- 

tion  of  a  crossing  ship  is  arrived  at,  the  question  cannot  be 

considered  as  settled.    If  the  rule  suggested  above  as  to 

the  application  of  Art.  11  is  correct,  and  it  should  be  held, 

as  to  Art.  16,  that  a  vessel  coming  up  with  another  from 

three  or  four  points  abaft  the  starboard  beam  of  the  latter 

is  a  crossing  ship  within  the  meaning  of  Art.  16,  the  result 

f oUows,  that  it  is  the  duty  of  the  former  both  to  exhibit 

the  stem  light  under  Art.  11,  and  to  keep  out  of  the  way 

under  Art.  16. 

A  smack  hove-to  is  "being  overtaken"  by  another 
coming  up  with  her  astern,  and  is  required  to  show  the 
stem  light  (e).  It  would  seem  that  to  be  an  "  overtaken  " 
ship  within  the  meaning  of  Art.  11,  the  ship  must  be  imder 
way,  and  that  a  vessel  at  anchor  is  not  required  to  show  the 
stem  light.  The  question  will  arise  whether  a  sailing  ship 
beating  to  windward  across  the  bows  of  a  steamship,  with 
her  red  light  visible  to  the  steamship,  is  being  overtaken 
by  the  steamship  when  she  puts  her  helm  down  to  go  about. 

Art.  11  imposes  upon  those  in  charge  of  a  ship  the  duiy  Look-out 
of  keeping  a  look-out  astern.  Under  the  Regulations  of  "*o"^' 
1863,  which,  as  stated  above,  contained  no  express  direc- 
tion as  to  showing  a  stem  light,  it  appears  to  have  been 
held  that  a  ship  was  not  necessarily  in  fault  because  she 
did  not  see  and  warn  an  overtaking  ship  (/).  Under  the 
existing  Regulations  a  ship  would  probably  be  held  in 
fault,  under  36  &  37  Vict.  c.  86,  s.  17,  if  she  were  struck 
by  an  overtaking  ship  to  which  she  had  not  shown  a  stem 
light,  when  she  might  have  shown  it  {g). 

Art.  11  does  not  require  the  stem  light  to  be  fixed  (A),  KxedBtem- 
and  it  would  seem  to  be  improper  to  carry  it  fixed  and  ^8^^*- 

(rf)  Per  Butt,  J.,  The  Imhroy  14  (/)  See   The  Hannah  Park  and 

P.  D.  73,  77  ;  see  alao  The  Main,       The  Lena,  2  Mar.  L.  0.  O.  S.  346. 
ubi  9upra.  {ff)  The  Mam,  U  P.  D.  132 ;  The 

{e)  The  Reiher,  4  Asp.  Mar.  Law      Jnibro,  14  P.  D.  73. 
Cas.  478.  (A)  See  The  Breadalbane,  7  P.  D. 

186  ;  The  Pacific,  9  P.  D.  124. 
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^J^'  l^'  showing  oontmuously  (t).  If  a  lantern  is  used,  the  Artide 
will  be  complied  with  if  it  is  carried  on  deeik  in  a  box  or 
bucket,  and  exhibited  as  oocasion  requires.  It  is  a  conunon 
practice  in  the  Thames  and  elsewhere  to  cany  the  stem 
light  fixed.  In  the  Mersey  the  local  rules  require  it  to  be 
so  carried  {j). 

In  The  Itnbro  (*)  Butt,  J.,  held  that  Art.  11  does  not 
authorize  the  carrying  of  the  stem  light  when  there  is  no 
overtaking  vessel  in  sight;  and  Hannen,  P.,  in  The 
Easequibo  (/),  said  that  the  light  should  be  shown  "from 
time  to  time  "  to  the  other  ship. 

To  carry  the  stem  light  in  such  a  way  that  its  rays  show 
forward  so  as  to  overlap  those  of  the  side  lights  has  been 
held  to  be  an  infringement  of  the  Begulations.  This  was 
the  case  in  The  Hubbuck  (m),  where  the  stem  light  was  a 
globe  lantem  on  a  flagstalE  on  the  tafErail;  and  in  The 
Palinurus  (w),  where  the  light  was  hung  over  the  taffrail. 

The  binnacle  light,  although  visible  astern,  is  not  a 
compliance  with  Art.  11  (o). 

In  The  Pacific  (p)  a  smack  was  held  in  &ult  for  exhibit- 
ing no  light  or  flare  to  a  steamship  which  overtook  and 
ran  into  her.  The  smack  had  her  trawl  down,  and  was 
carrying  suspended  from  her  weather  cross-tree  a  white 
light  in  a  globular  lantem.  It  was  held  that,  even  if 
the  light  was  not  obscured  to  a  vessel  coming  up  on  the 

(f)  But  see  The  Siakethy,  15  P.  an  mfringement  of  the   artiole," 

D.  166,  which  decides  that  it  is  not  per  Sir  James  Hannen,  16  P.  D. 

an  infringement  of  the  Begulations  167.      The  Washington  Begula- 

to  cany  the  stem  light  (Art.  11)  tions  (Art.  10)  allow  the  stem  light 

fixed.     In  that  ease  it  was  held  to  be  fixed,  but  it  must  not  show 

that  where  there  were  a  number  ahead, 

of   vessels  about   and  overtaking  (j)  See  tn/ra,  p.  670., 

a  barque  in  tow,  it  was  not  im-  (i)  14  P.  D.  73. 

proper  for  the  barque  to  oany  il)  13  P.  B.  51. 

the  stem  light  fixed  and  perma-  \m)  Ad.  Div.  28th  June,  1887. 

nent,  as  a  guide  to  passing  vessels.  (n)  13  P.  D.  14 ;   see  also  The 

*'  I  should  be  inclined  to  construe  Fir$  Queen^  12  P.  B.  147,  where 

the  article  (Art.  11)  thus  :  that  the  the  light  was  on  a  raised  deck  ait. 

fiashingof  alight,  which  is  a  thing  (o)  The  Breadalbane,  ubi  9Hpra  ; 

done  on  a  sudden,  is  sufficient ;  but  The  Fatrochu^  13  P.  D.  64. 

not,  therefore,  that  a  fixed  light  is  (jt?)  9  P.  D.  124. 
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smack's  lee  quarter  by  the  peak  of  her  mainsail,  and  was      Art,  li, 
yisible  aU  round  the  horizon,  the  light  carried  was  not 
such  a  light  as  is  required  by  Art,  11. 

Before  Art.  11  was  in  force  (in  1874),  it  was  held  that  a 
ship,  not  having  a  bright  light  available,  was  not  in  fault 
because  she  showed  over  her  stem  to  an  overtaking  ship 
one  of  her  side  lights  (q). 

The  second  riding  light  required  by  the  Mersey  and  the 
Humber  rules  (r)  to  be  exhibited  at  the  after-part  of 
vessels  riding,  and  the  fixed  stem  light  required  by  the 
Mersey  river  rules  for  a  steamship  under  way,  are  to  be 
distinguished  from  the  temporary  light  for  overtciken  ships 
required  by  Art.  11  of  the  General  Eegulations. 

Soufid  Signab/or  Fog^  8fc, 
Article  12  («). 
A  steam-ship  s/ufll  be  provided  icith  a  steam  whistle  or  other      Art.  IS. 


efficient  steam  sound  signal^  so  placed  that  tfie  sound  may  not  Sound  signaifl 
be  intei'cepted  by  any  obstructions,  uind  icith  an  efficient  fog-  ^or  thick 
horn  to  be  sounded  by  a  bellows  or  other  mechanical  meanSy 
and  also  mth  an  efficient  bell.  A  sailing-ship  shall  be  pro- 
vided with  a  similar  fog-horn  and  bcll{t).  In  fog,  mist,  of* 
falling  snow,  whether  by  day  or  night,  the  signals  desciibed  in 
this  Article  shall  be  used  as  follows — tfiat  is  to  say, — 

(a)  A  steam-ship  under  way  shall  make  with  her  steam 
whistle,  or  other  steam  sound  signal,  at  intervals  of  not  more 
than  two  minutes,  a  prolonged  blast. 

(b)  A  sailing-ship  under  way  shall  make  with  her  fog-hoi^ 
at  intervals  of  not  more  than  two  minutes,  when  on  the  star- 
board  tack  one  blast,  when  on  the  port  tack  two  blasts  in 

(q)  The   Anglo-Indian^    3   Asp.  towed ;  when  under  way  but  sta- 

Har.  Law  Gas.  1.  tionary. 

(r)  See  Appendix,  pp.  667,  670 ;  (t)  In  the  copy  of  the  Regula- 

The  Mipon^  10  P.  D.  65.  tions    published    in   the    London 

(«)  Article  16  of  the  Washington  Gazette  of  22nd  August,  1884,  is 

Eegulations,  to  which  this  corre-  the  foUowing  note: — **InaUca8ea 

spends,    contains   many  new  fog  where  the  Kegnlations  require  a 

signals ;  e,  ^.,  for  vessels  anchor-  bell  to  be  used,  a  drum  wiU  be  sub- 

ing   at   sea;    towing   and   being  stituted  on  board  Turkish  vessels/' 
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Art.  IS.      8ucc€88imj  atid  whei%  with  the  tcind  abaft  the  beam  three  blasts 
~      in  succession. 

(c)  A  steani'ship  and  a  sailing-ship  when  not  under  way 
shallf  at  intervals  of  not  more  than  two  minutes^  ring  the 

bell{u). 

This  Article  is  identical  with  Art.  12  of  the  Begulations 
of  1880.  It  goes  into  more  detail,  and  is  in  some  respects 
different  from  the  corresponding  Regulation  (Art.  9)  of 
1863.  It  contemplates  sirens  taMng  the  place  of  steam 
whistles ;  it  makes  the  blasts  of  the  whistle  and  horn  more 
frequent ;  and  the  indication  of  the  sailing  ship's  tack  by 
sound  is  entirely  new  {x). 

Care  must  be  taken  that  the  "prolonged'*  blasts  of 
Art.  12  are  such  as  to  be  distinguishable  from  the  "  short" 
blasts  of  Art.  19  used  to  indicate  an  alteration  of  the 
helm  (y). 

It  is  the  duty  of  a  sailing  ship  tacking  in  a  fog  to 
continue  to  make  the  signals  for  the  tack  that  she  was 
on  when  she  began  to  go  about,  and  not  to  change  the 
signal  until  she  gets  the  wind  on  the  other  side  (z). 

Sound  signals  to  be  used  in  thick  weather  first  received 
statutory  sanction  by  the  Admiralty  Begulations  of 
1st  October,  1858.  A  direction  to  indicate  a  sailing  ship's 
tack  by  sound  signal  (a  horn  on  the  starboard  tack  and 
a  bell  on  the  port)  was  also  contained  in  these  Begu- 
lations. The  Begulations  of  1863  contained  no  reference 
to  this  latter  precaution. 

A  ship  is  under  way  within  the  meaning  of  this  Article 
when  she  is  not  fast  to  the  shore,  or  to  moorings,  or  held 
by  her  anchor  (a).  Therefore,  a  ship  stationary  in  the 
water,  making  no  way,  in  a  flat  calm,  must  soimd  her  fog* 

(tf)  *'  Rapidly  for  about  fi-ve  se-  (y)  By  the  Waahmgton  Regnla- 

oonds ' ' :    w  aanington  Gonf erenoe  tions  a  prolong^  blast  is  from  f onr 

Regulations,  Art.  15  (i).  to  six  seconds*^  duratioxi. 

(jr)  In  America  these  sound  sig-  {z)  The  Omsianiia^  6  Asp.  M.  C. 

nals  have  been  in  use  for  sereral  478. 

jears.  (a)  See  supra,  p.  366. 
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horn  or  steam  whistle,  provided  her  anchor  is  not  down      Art.  18. 
and  holding.    Under  the  Regulations  of  1863  it  was  held 
that  a  sailing  ship  hove-to  in  a  fog  should  sound  her  bell  (J) . 

Before  the  enactment  of  any  regulation  as  to  sound 
signals,  it  was  held  to  be  the  duty  of  a  vessel  to  sound  a 
horn  in  a  fog  (c). 

By  local  rules  in  force  in  different  waters  ships  are 
required  to  sound  their  horns  at  various  intervals.  In 
America  it  has  been  held  gross  negligence  in  a  steamship 
not  to  be  fitted  with  a  whistle  (d). 

What  amount,  or  density,  of  fog  must  exist  so  as  to  Wliat  is 
make  the  use  of  the  fog  signals  necessary,  has  not  been  the  mea^g 
decided  by  the  Courts  of    this   country.    A  definition  ot  Art.  12. 
arrived  at  by  an  American  Court  is  probably  sufficiently 
accurate.    It  was  there  said  that,  to  give  the  Article  a 
reasonable  meaning,  we  must  suppose  that  its  intent  is  to 
give  to  approaching  vessels  a  warning  of  which  the  fog 
would  otherwise  deprive  them,  and  that  it  applies  where 
there  is  fog  enough  to  shut  out  the  view  of  the  sails,  or 
hull,  by  day,  or  of  the  lights  by  night,  until  the  vessels  are 
so  close  that  there  would  be  risk  of  collision  {e). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank, 
or  has  reason  to  think  that  there  may  be  other  vessels 
near  her  enveloped  in  fog,  the  fog  signals  should  be 
sounded,  though  she  herself  is  not  in  a  fog  (/).  This  is 
a  reasonable  precaution,  but  it  does  not  appear  to  be 
expressly  directed  by  Art.  12,  and  the  omission  to  do  so 
could  hardly  be  held  to  be  an  infringement  of  the  Regu- 
lations. 

A  vessel  using  a  mouth-horn,  and  not  provided  with  a 
mechanical  fog-horn,  was  held  in  fault  for  a  collision  under 
36  &  37  Vict,  c.  86,  s.  17  {g). 

{b)  The    Fmnsylvania^    3    Har.  {e)  The  Moniieello^  Dist.  Gt.  of 

Law  Gas.   O.    S.  477  ;   and   see  Mass.  U.  S. ;  1  Paisons  on  Shipp. 

19  WaU.  126.  666  (ed.  1869). 

{e)  The  Carron,  1  Sp.  E.  &  A.  {/)  The  MiUmese,  4  Asp.  Mar. 

91.  Law  Cas.  318. 

[d)  The  Blectra,  1  Bened.  282.  (^)  The  Zove  Sird,  6  P.  D.  80. 
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Art.  19.  Art.  12  does  not  in  terms  require  the  fog-horn  to  be 

sounded  by  meohanioal  means.  Many  mechanical  horns 
are  capable  of  being  sounded  by  mouth,  and  there  is 
reason  to  think  that  they  are  sometimes  so  used.  If  it 
were  proved  that  the  horn  had  been  blown  by  mouth,  and 
not  by  the  bellows  or  piston,  when  the  ships  were  at  such 
a  distance  apart  that  the  horn  might  have  been  heard 
earlier  if  it  had  been  sounded  by  the  mechanism,  the  ship 
on  board  of  which  it  was  blown  by  mouth  would  probably 
be  held  in  fault  for  the  colUsion. 

It  appears  to  be  the  custom  of  Nova  Scotia  fishermen  to 
sound  a  fog-horn  when  at  anchor  (A).  Such  a  practice  is 
illegal. 

The  Thames  rules  differ  from  Art.  12  of  the  general 
Regulations  in  not  requiring  the  mechanical  fog-horn  (t). 

Proof  that  a  fog-horn  was  blown  at  proper  intervals  on 
board  ship  A.  will  not  always  raise  a  presumption  of  negli- 
gence on  the  part  of  those  on  board  ship  B.,  who  swear 
that  they  were  listening  and  heard  no  fog-horn.  Nor  will 
such  evidence  on  the  part  of  B.  necessarily  prove  that  no 
horn  was  blown  by  A.  (k). 

Art.  10,  supra,  provides  special  fog-signals  for  trawlers 
with  their  gear  fast  to  the  bottom ;  for  trawlers  with  their 
trawls  down ;  and  for  drift-net  fishermen  riding  to  their 
nets. 

Speed  of  Ships  to  be  moderate  in  Fog^  8fc. 
Article  13  (/). 
Art.  18.  Uvery  shipy  whether  a  sailing  ship  or  steam-ship,  shall,  in  a 

Speed  in  thick  /^^»  ^^^^^  or  falling  snoxCy  go  at  a  moderate  speed. 
mS^!"*  ^       ^'^^^  Article  is  identical  with  Art.  13  of  the  B^gulations 
of  1880.    The  Regulations  of  1863  contained  no  wtyiiIat 

(A)  See  LohnesY,  The  Barcelona,  (0  Correeponding  to  Art.  16  of 

10  Quebec  L.  B.  306.  the  Washington  Begulations.  This 

(t)  See  infra,  p.  680.  article  contains  a  spec^  rule  for 

(*)  See  supra,  p.  32.  steamships  hearing  a  fog  signaL 


Digitized  by 


Google 


SPEED  IN  THICK  WEATHER. 


39d 


provision  as  to  sailing  ships'  speed ;  and  the  reference  to      Art.  18. 
snow  is  new.    As  to  steamships  the  Article  corresponds, 
and  is  in  terms  nearly  identical,  with  part  of  Art.  16  of 
the  Eegulations  of  1863. 

Apart  from  the  Eegulations,  the  law  requires  a  ship  to 
be  navigated  in  a  fog  at  a  moderate  speed  {m) .  The  Article 
makes  no  alteration  in  the  law  in  this  respect.  But  the 
effect  of  an  infringement  of  it,  combined  with  the  opera- 
tion of  36  &  37  Vict.  c.  85,  s.  17,  must  not  be  overlooked. 
A  ship  navigating  at  an  improper  rate  of  speed  in  thick 
weather  would  almost  inevitably  be  held  guilty  of  negli- 
gence contributing  to  the  collision ;  and,  under  the  existing 
law,  without  reference  to  the  question  whether  the  rate  of 
speed  was  a  cause  of  the  collision  (n). 

Article  13  cannot  be  broken  without  at  the  same  time 
breaking  Article  18  (o). 

"Moderate"  speed  is  a  relative  term.  It  cannot  be  What  is 
defined  so  as  to  apply  to  all  cases ;  what  it  should  be  in  gpSS.^** 
each  case  depends  on  the  circumstances  of  the  particular 
case.  It  may  be  stated  as  a  general  rule,  that  speed  such 
that  another  vessel  cannot  be  seen  in  time  to  avoid  her,  is 
unlawful  (;;).  Speed  which  is  justifiable  in  an  unfre- 
quented part  of  the  ocean  is  unlawful,  and  even  criminal, 
in  a  crowded  roadstead  or  highway  (7) ;  and  speed  that 
would  be  moderate  for  a  handy  paddle-wheel  tug,  may  be 
highly  improper  for  a  low  powered,  heavy,  screw  steam- 
ship (r). 

In  the  case  of  The  Europa  («),  it  was  said  by  the  Privy 
Council :  "  This  may  be  safely  laid  down  as  a  rule  on  all 

(m)  See  The  Juliet  Erskine,  6  Not.  The  Smyrna,  2  Mar.  Law  Cas.  O.  S. 

of  Gas.  633 ;  The  Lord  Saumarezj  6  93 ;  The  Samphire  and  TTie  Fanny 

Not.  of  Gas.  600.  Beck,  Holt,  193  ;  The  Zadok,  9  P. 

(w)  As  to  the  effect  of  improper  D.    114;    The  Attila,    5    Quebec 

speed  tinder  the  old  law,  see  The  L.  R.  340. 

lord  Saumarez,  6  Not.  of  Gas.  600.  {q)  The  Europa,  14  Jur.  627 ;  The 

(o)  Fer  Lord  Esher,  M.  B.,  11  Dordogne^  10  P.  B.  6. 

P.  D.  25.  (r)  See  The  Elyeia,  4  Asp.  Mar. 

(p)  The  City  of  Brooklyn,  1  P.  D.  Law  Gas.  640. 

276  ;  3  Asp.  Mar.  Law  Gas.  230 ;  («)  14  Jar.  627. 
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Art.  IS.  oooaedons,  fog  or  olear,  light  or  dark,  that  no  steamer  has 
a  right  to  navigate  at  suoh  a  rate  that  it  is  impossible  for 
her  to  prevent  damage,  taking  all  precaution  at  the  moment 
she  sees  danger  to  be  possible ;  and  if  she  cannot  do  that 
without  going  less  than  five  knots  an  hour,  then  she  is 
bound  to  go  at  less  than  five  knots  an  hour.*'  In  The 
Batavier{t)^  it  was  said  by  Dr.  Lushington:  "At  what- 
ever rate  she  (the  steamship)  was  going,  if  going  at  such 
a  rate  as  made  it  dangerous  to  any  craft  which  she  ought 
to  have  seen,  she  had  no  right  to  go  at  that  rate." 

A  rate  of  speed  which  is  "  moderate  "  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  would  not  neces- 
sarily be  "  moderate  "  for  a  vessel  navigating  with  a  fair 
tide  in  a  river  or  roadstead,  where  vessels  are  likely  to  be 
brought  up.  As  regards  danger  to  vessels  at  anchor,  the 
speed  of  the  other  ship  over  the  ground,  and  not  through 
the  water,  is  that  which  must  be  considered ;  and  in  suoh 
cases  the  strength  and  direction  of  the  tide  must  be  taken 
into  £ux50unt.  As  regards  danger  to  vessels  under  way  the 
tide  is  immaterial. 

The  duty  of  a  steamship  in  a  fog  hearing  another 
approaching  her  is  considered  below  in  connection  with 
Art.  18 ;  but  Art.  13  applies  also  in  such  a  case,  and  speed 
which  was  "  moderate  "  when  no  vessel  was  known  to  be 
near  may  be  illegal  after  the  whistle  or  horn  of  another  is 
heard  to  be  approaching  (w) .  With  a  fog-whistle  sounding 
ahead,  moderate  speed  for  a  steamship  is  "  to  go  as  slowly 
as  he  can,  only  keeping  his  vessel  well  under  command." 

The  object  of  Art  13  is,  not  merely  that  vessels  should 
go  at  a  speed  which  will  lessen  the  violence  of  a  collision, 
but  also  that  they  should  go  at  a  speed  which  will  give  as 
much  time  as  possible  for  avoiding  a  collision  when 
another  ship  suddenly  comes  into  view  at  a  short  dis- 
tance {x). 

(0  1  Sp.  E.  &  A.  378.  (;r)  See  per  Sir  J.  Hanneii,  The 

(m)  The  Dordo^ne^  10  P.  D.  6, 11.      Zadok,  9  P.  D.  114,  116. 
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Seven  knots  an  hour  was  held  by  the  Privy  Council  to  Art.  is. 
be  too  high  a  rate  of  speed  for  an  ocean  steamship  in  a 
fog  in  the  track  of  ships  200  miles  to  the  eastward  of  Sandy 
Hook  (y) ;  and  even  four  knots  has  been  held  too  fast  for 
a  steamship  in  the  ocean  in  a  fog  so  dense  that  another 
ship  could  not  be  seen  seventy  yards  off  (£).  In  The 
Zadok  (a),  something  over  five  knots  was  held  by  Sir  J. 
Hannen  too  fast  for  a  barque  in  a  fog  in  the  English 
Channel.  In  the  Clyde  six  or  seven  knots  over  the  ground 
was  held  too  much  for  a  steamer  in  a  thick  fog  (6).  Off 
Cromer,  with  a  whistle  sounding  ahead,  three-and-a-half 
knots  (c),  and  in  the  sea  ten  miles  ofE  Ushant  four  knots, 
have  been  held  too  fast  (d). 

It  has  been  held  in  America  that  it  is  not  enough  to 
slacken  until  the  speed  is  such  as  would  enable  the  steam- 
ship to  avoid  another  vessel  which  is  soimding  her  fog- 
horn (e).  And  from  the  English  decisions  it  appears  that 
the  rate  must  be  regulated  by  the  thickness  of  the  fog, 
and  the  probability  of  falling  in  with  other  ships,  rather 
than  by  the  supposed  distance  at  which  a  horn  or  bell 
would  be  audible. 

It  is,  of  course,  no  excuse  for  excessive  speed  that  the  Mail  ships. 
ship  is  carrying  mails,  and  under  contract  to  deliver  them 
by  a  certain  date  (/).     The  common  excuse,  that  a  rate  of  Excuses  for 
speed  greater  than  is  consistent  with  safety  to  other  sliips  gpg^. 
is  necessary  for  steerage  way,  is  seldom  listened  to  by  the 
Courts ;  nor  the  suggestion  that  the  ship  was  run  at  con- 
siderable speed  in  order  to  get  out  of  the  fog  (g), 

(y)  The  Fennsylvaniay  3  Mar.  Law  The  Ariadne,  9  Sess.  Cas.  4th  ser. 

Cas.  O.  S.  477  ;  see  also  The  City  118. 

of  Brooklyn,  1  P.  D.  276.  (c)  The  Ehor,  11  P.  D.  26. 

(z)  The  Magna   Charta,   1   Asp.  [d)  The  Lordogne,  10  P.  D.  6. 

Mar.  Law  Cas.  163.     So  in   JA*  {e)  The  H ansa,  6  Bened.  601. 

Dordogne,  10  P.  D.  6,  three-and-a-  (/)  The  Vivid,  Swab.  Ad.  88 ;  10 

quarter  to  foor  was    said   to  he  Moo.  P.  C.  C.  472 ;  The  Northern 

too  fast  in  the  sea  ten  miles  off  Indiana,  3  Blatchf .  92. 

Ushant.  (g)  TJie  Hama,   6  Bened.   601, 

(a)  9  P.  D.  114.  621 ;  The  Chancellor,  4  Bened.  163, 

(^)  Little  y.  Burnt,  The  Owl  and  164. 

M.  1)  D 
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Art,  18.  It  is  a  common  excuse  that  the  ship  was  going  as  alow 

as  she  could ;  that  she  would  not  steer,  or  that  her  engines 
would  not  turn  over,  if  she  had  tried  to  go  slower.  The 
answer  to  this  was  given  by  Hannen,  P.,  in  a  recent  case- 
He  said  that  if  a  steamship  is  so  constructed  that  she  oan<- 
not  go  at  a  moderate  speed,  she  navigates  at  her  own 
risk  (h).  And  Butt,  J.,  said,  in  another  case  (f),  that  it 
was  the  duty  of  a  steamer  in  such  circumstances  to  occa- 
sionally stop  her  engines. 

Where  the  fog  was  so  dense  that  a  steamship  heard  the 
whistle  and  hailing  from  another  without  being  able  to  see 
her,  it  was  held  that  her  duty  was  to  stop  at  once  and  hail 
the  other  vessel  (k).  In  a  fog  so  dense  that  it  is  not 
possible  for  a  ship  to  see  others  in  time  to  avoid  them,  she 
is  not  justified  in  being  imder  way  at  all,  except  from 
necessity.  Neither  Art.  13,  nor  Art.  18,  justifies  her  in 
being  under  way  imder  such  circumstances  (/) .  In  America, 
it  was  said  by  the  Supreme  Court  of  the  United  States 
that  a  steamship  must  lie-to  if  she  is  in  a  fog  in  a  crowded 
part  of  the  sea  and  cannot  go  ahead  so  as  to  have  steerage 
way  on  her  without  danger  to  other  vessels  (w). 

An  inward-bound  ocean  steamship  of  2,436  tons  register 
was  overtaken  near  the  North-West  Lightship  in  liver- 
pool  Bay  by  a  very  dense  fog.  She  lay  with  her  engines 
stopped  driving  stem  foremost  in  an  E.S.E.  direction  to- 
wards Liverpool  with  the  flood  tide.  It  was  held  that  she 
was  not  in  fault  for  not  having  brought  up  (n). 


(A)    The  Irrawaddyj    Ad.    Div.,  Girolamo^   3  Hag.   Ad.    169;  The 

16th  June,  1887.  North  American  and  The  Wild  Rote, 

(t)  The  Rciolution,  6  Asp.  M.  C.  2  Mar.  Law  Gas.  O.  S.  319 ;  Smith 

363  ;  see  also  per  Hannen,  P.,  in  t.  St.  Zatcrenee  Tow  Bool  Co.,  L.  B. 

The  £o8etta,  ibid.  310.  6  P.    C.   308 ;  The  Orion,    2  Mar. 

(k)  The  Frankland  and  The  Kes-  Law  Caa.  O.  S.  Dig.  822 ;  The  Vic- 

trel,  L.  R.  4  P.  C.  629 ;  The  Eirby  ioria,  3  W.  Rob.  49 ;  The  Ferth,  3 

JSall,  8  "P.D.  71;  The  Dordogne,\0  Hagg.   414;   and   see  cases  cited 

P.  D.  6 ;  and  see  The  Teutonia,  23  supra,  pp.  260,  397. 
Wall.  77.  (m)  The  Pennsylvania,  19  WalL 

(1)  The  Lancashire,  L.  R.  4  A.  &  126. 
E.  198 ;  The  Otter,  ibid.  203 ;  The  («)  The  Kirhy  Rail,  8  P.  D.  71. 
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It  would  seem  that  Art.  13  does  not  apply  to  a  steam-      Art.  IS. 
ship  lying  dead  in  the  water  with  her  engines  stopped.    It  steamship 
neither  requires  her  to  get  under  way,  nor  forbids  her  to  ^^^^™ 
move  her  engines  ahead  or  astern  (o).     Whether  a  heavy 
steamship  in  the  track  of  ships  is  justified  in  placing  her- 
self in  suoh  a  helpless  position,  or  whether  it  is  her  duty  to 
do  so  imder  some  circumstances,  is  a  difficult  question  for 
an  officer  to  decide,  and  must  depend  upon  the  circum- 
stances of  the  particular  case. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been  Buty  of 
thus  stated  by  the  Supreme  Court  of  the  United  States : —  ^  a  fog.^ 
"  The  best  precautions  are  bright  signal  lights ;  very  low 
speed — ^just  sufficient  to  subject  the  vessel  to  the  command 
of  her  helm ;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties ;  constant 
ringing  of  the  bell  or  blowing  of  the  fog-horn,  as  the 
case  may  be ;  and  sufficient  force  at  the  wheel  to  efEect, 
if  necessary,  a  prompt  change  in  the  course  of  the 
vessel"  (p). 

It  has  been  said  in  an  American  case  that  the  meaning  Prefisore  of 
of  the  rule  that  a  steamship  shall  in  a  fog  go  at  a  moderate  ^^^  ^^ 
speed  is,  not  that  she  shall  only  have  such  a  pressure  of 
steam  as  will  enable  her  to  go  slow,  but  that  she  shall 
have  her  full  steam  power,  and  still  go  slow,  so  that  she 
may  be  able  to  bring  herself  to  a  standstill  as  soon  as 
possible  (g). 

The  mere  alteration  of  course  in  a  fog  by  a  steamship  Alteration  of 
hearing  the  whistle  of  an  approaching  vessel,  is  not  neces-  ^"■®' 
sarily  negligence,  though  it  is  made  upon  a  guess  as  to 
the  distance,  position,  and  course  of  the  other  ship  (r). 

(o)  See  The  Boskenna  Bay^  infra.  Butt,  J.,  had  held  that  it  was  wrong 

p.  407.  to  starboard  for  a  whistle  supposed 

{p)  The  Colorado,   1  Otto,  692;  to  be  two  and  a-half  points  on  the 

cf.  The  Franeoniay  4  Bened.  181.  starboard  bow,  and  that  the  proper. 

(q)  The  Santa,  5  Bened.  501.  manoeuyre  would  have  been  at  once 

(r)  The  Vindomora,  14  P.  D.  172  ;  to  stop.     It  seems  that  no  general 

affd.  in  H.  L.,  60  L.  J.  Ad.  1.    In  rule  can  be  laid  down.     See  also 

The  BftolutioM,  6  Asp.  M.  C.  363,  The  BoscUa,  6  Asp.  M.  C.  310. 


1)  D 
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Art.  18.  Art.  18  does  not  apply  to  sailing  ships  {t) ;  bnt  undue 

Speed  of  Speed  in  a  fog  or  thick  weather  is  not  more  justifiable  for 
i^'ffff  ^^^^  sailing  ships  than  for  steamships.  Where  a  sailing  ship 
had  her  studding  sails  set  in  a  thick  fog  and  came  into 
collision  with  another  ship,  Dr.  Lushington  said:  "It  is 
unquestionably  the  duty  of  a  master  in  intense  fog  to 
exercise  the  utmost  vigilance,  and  to  put  his  vessel  mider 
command,  so  as  to  secure  the  best  chance  of  avoiding  all 
accidents,  even  though  such  precautions  may  occasion  some 
delay  in  the  prosecution  of  the  voyage  "  (w).  But  in  this, 
and  in  another  case  (x),  the  sailing  ship,  though  under  a 
press  of  sail  in  a  fog,  was  not  therefore  held  in  fault  for 
the  collision.  And  iq  The  Elysia  a  brig  in  the  Atlantic 
carrying  aU  plain  sail  and  going  five  knots  in  a  fog  was 
held  free  from  blame  {y). 

In  TJie  City  of  Brooklyn  (s),  Lush,  J.,  said,  as  to  speed : 
"  I  think  the  rule  of  law  with  regard  to  travelling  at  sea 
is  identical  with  the  law  of  travelling  on  the  high  road. 
No  one  on  a  dark  night  has  a  right  to  go  at  such  a  rate  of 
speed  as  not  to  be  able  to  escape  an  accident  if  he  happens 
to  follow  immediately  in  the  wake  of  another,  whether  it 
be  by  sea  or  land." 

In  very  thick  weather,  or  great  darkness,  a  vessel  is  not 
justified  in  running  through  a  crowded  roadstead,  but 
should,  if  possible,  bring  up  {a).  Nor  is  she  justified  in 
the  Thames  in  leaving  a  wharf  in  a  dense  fog  for  the 
purpose  of  going  up  the  river  on  a  flood  tide  ;  and  it  has 
been  said  that  the  proper  way  to  go  up,  under  such  circum- 
stances, is  stern  first,  dredging  with  the  anchor  on  the 
ground,  so  as  to  be  able  to  bring  up  at  a  moment's 
notice  (6). 


(0  TheDordogne,  10  P.  D.  6,  12.  {a)  The  Vietoria,  3  W.  Rob.  49; 

(tt)  Theltineranty  2  W.  Rob.  236.  The  George,  4  Not.  of  Oas.  161 ;  The 

{x)  The  Ebenezer,  ibid.  206.  Loehlibo,  7  Moo.  P.  C.  C.  427. 

(y)  4  Asp.  Mar.  Law  Cas.  610.  {*)  TheAguadillana,  6  Asp.  M.  C. 


(2)  3  Asp.  Mar.  Law  Caa.  230.         390. 
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A  saUing  ship  going  six-and-a-half  knots  over  a  fishing      Art..  13. 
ground  on  a  dark  night,  when  vessels  were  visible  only 
100  or  200  yards  off,  was  held  in  fault  for  a  collision  witili 
a  trawler  (c). 

In  Tlie  Harton,  a  steamship  entering  a  fog  bank  at  a 
speed  of  eight  knots  was  held  in  fault  {d). 

In  T/ie  Zadok  (<?),  a  barque  with  nearly  all  the  canvas 
set  which  she  could  carry,  going  five  knots  or  upwards  in 
a  fog  in  a  frequented  part  of  the  English  Channel,  was 
held  in  fault,  under  Art.  13,  for  not  going  at  a  moderate 
speed.  In  the  same  case  Sir  J.  Hannen  said,  that  it  is  the 
duty  of  a  sailing  ship  in  a  fog,  where  she  cannot  see  her 
way,  to  moderate  her  speed  to  the  point  at  which  she  has 
just  way  sufficient  to  have  the  power  of  controlling  her 
movements.  A  similar  rule  has  been  laid  down  (obiter) 
in  the  Court  of  Appeal  (/). 

A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark  Inevitable 
night,  or  in  thick  weather,  cannot  be  heard  to  say  that  a  ^^^^e 
collision  was  the  result  of  inevitable  accident  {g).     Under  pleaded 
such  circumstances  it  is  her  duty  to  go  at  such  a  rate  of  JJ  J^^S^ 
speed  as  will  enable  her,  after  discovering  another  vessel, 
to  avoid  her  by  stopping  and  reversing  her  engines  (A). 
If  her  speed  is  higher  than  this,  she  will,  almost  certainly, 
be  held  in  fault  for  any  collision  that  may  occur,  although 
she  does  her  best  to  avoid  it  when  the  other  ship  is  seen  (t). 

It  has  been  said  that  where  a  sailing  ship  in  a  fog  is 
aware  of  the  proximity  of  another  vessel,  though  imable  to 
see  her,  it  is  the  duty  of  the  person  in  charge  to  order  his 
people  to  stand  by  the  sheets  and  braces,  in  order  to 
manoeuvre  the  sails,  and  assist  the  helm,  at  the  first 
moment  the  other  ship  is  seen  (j). 

{c)  The  Pepperell,  Swab.  Ad.  12;  (y)  T?ie  Juliet  Urskine,  6  Not.  of 

cf .   The  Frank,  2  Quebec,   L.  B.  Cas.  633. 

295,   a  barque  on   the   banks  of  (A^  The  Smyrna,  2  Mar.  Law  Cas. 

Newfoundland.  O.  8.  93. 

(rf)  Ad.  Div.,  SrdAug.  1886.  (t)   The  Samphire  v.  The  Fanny 

>)  9  P.  D.  114.  Beck,  Holt,  193. 

7)  TheDordogne,  10  P.D.  6,  12.  0) SeerAtfZarfoAr,9P.D,ll4,U7. 
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THE  REGULATIONS. 


Art.  18. 


American 
cases  as  to 
moderate 
speed  in  a 
fog. 


Steamship's 
smoke  ob- 
scuring lights 
and  view. 


In  The  Beta  {k),  a  sohooner  at  night  in  a  dense  fog  in 
the  Bristol  Channel  was  held  in  fault  for  not  going  at  a 
moderate  speed  within  the  meaning  of  Art.  13.  It  does 
not  appear  what  her  speed  was ;  but  she  had  all  plain  sail 
set,  and  it  was  held  that  she  was  going  faster  than  was 
necessary  "  to  keep  her  under  command."  It  is  submitted 
that  the  decisions  as  to  what  is  a  "  moderate "  speed  for 
small  sailing  ships  bear  heavily  upon  such  vessels,  and 
that  they  should  not  be  carried  any  further.  A  small 
coaster  with  all  plain  sail  set,  sailing  by  the  wind,  is  seldom 
going  more  than  four  or  five  knotl^,  and  it  may  be  doubted 
whether  she  would  be  less  likely  to  do  damage  if  she 
shortened  sail. 

The  necessity  of  moderate  speed  in  thick  weather  has 
been  insisted  upon  in  numerous  American  cases.  In  a 
judgment  of  the  District  Court  of  New  York  it  was  said 
that  in  a  dense  fog  a  ship  is  bound  to  go  as  slow  as 
possible  consistent  with  steerage  way(/).  Though  not 
boimd  to  lie-to  (m),  ships  are  required  to  use  extra  caution, 
and  to  put  themselves  under  moderate  sail  in  a  fog  (n).  "A 
schooner  carrying  on  at  night,  and  racing  with  another 
vessel,  was  held  in  fault  for  a  collision  (o). 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke 
is  blown  ahead,  obscuring  her  lights  or  the  view  from  her 
deck,  it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that 
she  may  see  and  be  seen  by  other  vessels  in  time  to  avoid 
collision  (jd). 

The  duty  of  a  steamship  approaching  another  vessel 
with  risk  of  collision,  to  slacken  her  speed,  or  to  stop  and 
reverse,  is  considered  below  (Art.  18). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a 
thick  fog,  and  hearing  the  whistle  or  horn  of  an  approach- 


(A)  9  P.  D.  134. 

(l)  The  Westphalia,  4  Bened.  404. 
(m)  The  Morning  Light,  2  "Wall. 
550 ;  The  Colorado,  1  Otto,  692. 
(«)  The  Colorado,  ubi  tupra. 


(o)  The  Thomae  Martin,  SBlatchf. 
517. 

{p)  The  Rona  and  The  Ava,  2 
Asp.  Mar.  Law  Gas.  182;  The 
Vivid,  7  Not.  of  Gas.  127. 
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ing  vessel,  is  not  provided  for  by  the  Regulations  (y).      Art.  18. 

Art.  13  does  not,  it  is  submitted,  require  her  to  get  way 

on ;  nor,  on  the  other  hand,  does  Art.  18  require  her  not 

to  move  her  engines  (r).     It  is  submitted  that  a  sailing 

ship  would  not  be  held  in  fault  for  heaving-to  for  safety 

in  a  fog  («). 

The  Lancashire  was  a  Liverpool  and  Birkenhead  ferry  Ferry  boats 
steamer.  She  left  her  landing  stage  to  cross  the  Mersey  J****^*^  "^  * 
in  a  dense  fog,  and  ran  into  77ie  Levant,  a  vessel  brought 
up  in  her  track.  It  was  contended  for  The  Lancashire 
that  it  was  the  custom  of  the  ferry  boats  to  run  in  all 
weathers,  and  that  it  was  necessary  for  the  convenience  of 
the  public  that  they  should  do  so.  The  Lancashire  was 
held  in  fault  for  the  collision,  on  the  groimd  that  she  had 
no  right  to  be  imder  way  at  all  in  such  weather  (t).  In 
delivering  judgment,  the  learned  judge  of  the  Admiralty 
Court  (Sir  E.  Phillimore)  said  (w)  :  "  The  question  arises 
in  this  case,  whether  it  was  proper  and  right  in  this  ferry 
boat  to  go  deliberately  across  the  river  in  a  fog  of  such  a 
dense  nature  as  here  described,  and  with  the  knowledge 
of  these  vesselp  lying  in  her  track,  or  one  of  them  in  her 
track  and  the  others  nearly  so,  and  also  with  the  know- 
ledge that  one  of  them  had,  as  she  contends,  an  insufficient 
watch  P  It  has  been  urged  very  strongly  on  the  Court 
that,  if  this  were  not  to  be  so,  if  the  steam  ferry  boat  was 
to  be  delayed  on  account  of  the  fog,  the  greatest  possible 
inconvenience  would  ensue  to  the  public.  I  have  no 
doubt  that  it  is  very  much  for  the  convenience  of  the 
public  that  the  ferry  boat  should  go  in  all  weathers,  and 
at  all  times ;  but  at  the  same  time,  I  cannot  myself  think 
it  right  to  set  the  convenience  of  the  public  in  competition 

{q)  SeetheWaahingtonBegula-  (a)  See  The  Attila,  6  Quebec  L. 

tions,  Art.  15  (&),  aa  to  a  spedal  fog  B.  340. 

sigiial  for  a  steamship  under  these  {t)  The  ZaneashirCy  L.  B.  4  A.  & 

circmnstances.  E.  198. 

(r)  The  Bonkenna  Bay^  Ad.  Ct.  (u)  L.  B.  4  A.  &  E.  201. 
i4th  Jan.  1885. 
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Art.  18.  with  the  possibility,  or  rather  the  probability,  of  injxmng 
human  life  and  greatly  damaging  property.  At  the  same 
time,  the  custom  appears  to  have  been  for  this  yessel  to 
have  gone  across  in  foggy  weather,  as  at  other  times,  and 
regulations  appear  to  have  been  made  with  a  view  to 
preventing  accidents,  surrounding  her  with  every  pre- 
caution that  was  possible.  .  .  .  But  one  thing  appears  to 
me  quite  clear,  that  if  this  f eny  steamer  thinks  herself 
justified  in  going  across  the  river  in  such  a  dense  fog  as 
this,  she  takes  upon  herself  all  the  responsibility  incident 
to  such  a  course.  She  has  the  advantage  if  she  goes  over 
safely,  and  she  must  have  the  disadvantage  if  she  injures 
life  or  property  in  the  course  of  the  passage." 
Iot  in  The  law  in  America  as  to  ferry  steamers  being  under 

ferry  boats  way  in  a  f og  seems  to  be  more  favourable  to  the  ferry 
JJj^fi^  "^  *  boats  than  that  of  this  country,  as  laid  down  in  The  Lan- 
cashire. In  The  Exchange  (a;),  the  U.  S.  Circuit  Court  held, 
that  while  owners  of  ferry  boats  have  not  any  exclusive 
privileges  of  navigation  over  owners  of  other  vessels, 
nevertheless,  while  the  public  convenience  requires  the 
ferry  boats  to  be  running  as  constantly  as  possible,  the 
rules  which  are  applicable  to  the  running  of  such  a  boat 
are,  that  while  more  than  ordinary  care,  vigilance  and 
caution  are  required  on  the  part  of  the  ferry  boat,  she  is 
entitled  to  more  than  ordinary  diligence  on  the  part  of 
other  vessels  to  avoid  her. 

In  another  case  (y),  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  effect  that  vessels  are  required  to 
know  the  usual  track  of  ferry  boats,  and  to  take  preoau- 
tions  accordingly,  and  particularly  not  to  anchor  in  their 
track  (s). 

The  speed  of  vessels  in  some  rivers  {a)  is  regulated  by 

(or)  lOBlatchf.    IfiS.      See    also  {£)  The  Hudson,  6  Bened.   206; 

Hofftmn  V.  Union  Frinj  of  Brook  hjti^  The  Relief  Olcott,  104. 

68  K.  York  Rep.  385.  (a)  As  in  the  Thames  and  Tees; 

(y)  The  Lydia,  11  Blatchf.  415.  see  infra,  pp.  674,  580. 
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local  rules.      These  rules  are  usually  applicable  in  all      Art  is. 
weathers,  whether  thick  or  fine. 

Steering  and  Sailing  Rules. 
Articlb  14  (6). 
When  two  sailing-ships  are  approaching  one  another  so  as      Art.  14. 
to  involve  risk  of  collision,  one  of  them  shall  keep  out  of  the  Two  Bailing-"^ 
way  of  the  other,  as  follows,  viz. : —  ^^P*- 

(a)  A  ship  which  is  running  free  shall  keep  out  of  the  way 
of  a  ship  which  is  close-hauled. 

(b)  A  ship  which  is  close-hauled  on  thepoti  tack  shall  keep 
out  of  the  way  of  a  ship  which  is  close-hauled  on  the  starboard 
tack. 

(c)  When  both  are  running  free  with  the  wind  on  different 
sides,  the  ship  which  has  the  ici^id  on  the  port  side  shall  keep 
out  of  the  way  of  the  other. 

(d)  When  both  are  running  free  with  the  wind  on  the  same 
side,  the  ship  which  is  to  windward  shall  keep  out  of  the  way  of 
the  ship  which  is  to  leeward. 

(e)  A  ship  which  has  the  mud  aft  shall  keep  out  of  the  way 
of  the  other  ship. 

This  Article  is  identical  with  Art.  14  of  the  Eegulations 
of  1880.  It  is  different  in  form  from  the  meeting  and 
crossing  rules  (Arts.  11  and  12)  of  the  Eegulations  of 
1863  {c).    Its  effect,  however,  is  the  same,  except  in  one 

{b)  Correspondiiig  to  Art.  17  of  liberty  to  keep  out  of  the  way  by 

tbe  Washington  Regulations.  taking  other  steps,  was  tincertain  : 

{e)  As  to  the  origin  of  the  "  port-  see  The  Sose^  2  W.   Rob.  1;  The 

taok'' rule,  and  of  the  rule  that  a  Dumfriet,    Swab.    Ad.    126;    TIte 

ship  with  the  wind  free  shall  keep  Oasselle,  6  Not.  of  Gas.  101.    The 

out  of  the  way,  see  tupra^  p.  339.  rule  that  the  ship  on  the  port  tack 

JSxoept,    perhaps,    as    to    para-  must  give  way  was  applied  to  a 

graph  (a),  the   rules   of   Art.   14  ship  with  the  wind  a  point  or  two 

embody  the   previous  practice  of  free :  The  Stranger,  6  Not.  of  Gas. 

seamen,  irrespective  of  legislation.  36 ;  and  also  where  the  course  of 

But  the  practice  seems  to  have  been  the  other  ship  was  doubtful :  The 

loose.     Whether  the  ship  on  the  Traw/for,  2  W.Rob.  197;  The  Anne 

port  tack  was  always  required  to  tmd  Mary^  ibid.  189 ;  The  Oewrge,  5 

bear  up  and  go  under  the  stem  of  Kot.  of  Gas.  368. 
the  other,  or  whether  she  was  at 


Digitized  by 


Google 


410  THE  BBOULATI0N8. 

Art.  14  case — ^that  of  two  sailing  ships  meeting  end  on,  that  is  to 
say,  with  their  masts  or  keels  in  a  line,  or  nearly  so.  Saoh 
vessels  were  required  by  Art.  11  of  the  Regulations  of 
1863  to  put  their  helms  to  port,  a  manoBuvre  obviously 
dangerous  for  a  vessel  close-hauled  on  the  starboard  tack. 
The  efEect  of  putting  the  helm  of  a  ship  close-hauled  on 
the  starboard  tack  to  port  being,  in  many  cases,  to  throw 
the  ship  out  of  command,  and  to  cause  imminent  risk  of 
collision,  it  was,  imder  the  port-helm  rule  of  former  Acts, 
often  a  question  of  difficulty  whether  a  ship  close-hauled 
on  the  starboard  tack  broke  the  law  by  not  porting  (a?). 
As  to  what  is  "  risk  of  collision,"  see  above,  p.  348. 
"  Rimmng  The  classification  of  sailing  ships  contained  in  this  Article 

ing  of  the^*^"  occasions  some  difficulty.     It  is  probably  intended  to  be 
*®'™"  an  exhaustive  and  not  a  cross  classification.     It  is  doubtful 

whether  it  is  either  the  one  or  the  other ;  and  the  wording 
is  at  least  ambiguous.  "  Eunning  free"  appears  to  mean 
not  close-hauled ;  but  the  phrase  is  not  happily  chosen  to 
describe  a  ship  ramp  full,  /.  <?.,  having  the  wind  a  point  or 
two  free  and  forward  of  the  beam  (o).  The  words  "  with 
the  wind  abaft  the  beam"  occur  in  Art.  12.  Again,  the 
question  arises,  whether  a  vessel  which  "has  the  wind  aft" 
can  at  the  same  time  be  "running  free" ;  and,  if  so,  whether 
(d)  or  (e)  prevails;  whether,  if  she  is  to  leeward  of  the  other 
ship.  Art.  14  requires  her  to  keep  out  of  the  way  under  (e), 
or  to  keep  her  course  under  the  combined  operation  of  (d) 
and  Art.  22.     A  further  question  arises,  as  to  how  the 


(rf)  See  The  Korge  and  The  WoU  Tracy  /.  Bronson^  3  Bened.  341 ; 

veriney  Holt's  Rule  of  the  Boad,  89 ;  The  Helen  J.  Holway  and  The  Moore, 

The  Amalia  and  The  Maria,  ibid.  6  Bened.  636 ;  The  Annie  Lindsay, 

87  ;   The  Frineettan  Lovisa  and  The  ibid.  290  ;   The  Sylvester  Hale,  ibid. 

Artemas,    ibid.    75.       Under    the  623. 

former  Acts  see  The  Betsy,  1  Sp.  E.  (<*)  A    ship    in    this   condition 

&  A.  34,  note ;   The  Clarence,  ibid.  appears  to  be  treated   as    oloee- 

206 ;     The   Halcyon,    Lnsh.    100  ;  hauled  in  the  trades,  though  su<^ 

Chadwiek  v.  City  of  Dublin  Steam  a  view  was  not  countenanced  by 

Tacket  Co.,  6  £U.  &  Bl.  771;    The  the  Court:    The  Earl    Wemyss,  6 

2^Mm/r«e«,Swab.  Ad.l25.  American  Asp.  H.  G.  364  ;  on  app.  61  L.  T. 

cases  on  the  same  point  Bxe—The  K.  S.  289. 
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dividing  line  between  *' running  free*'  and  having  "the      Art.  14. 

■wind  aft"  is  to  be  drawn ;    whether,  for  example,  a  ship 

with  the  wind  on  the  quarter,  say,  thi'ee  points  from  dead 

aft,  "  has  the  wind  aft."    These  difficulties  will  be  found 

discussed  at  length  in  Tlie  Privateer  (/),  an  Irish  case. 

In  that  case  the  Court  appears  to  have  been  of  opinion  that 

a  ship  may  at  the  same  time  be  "  running  free"  and  have 

"  the  wind  aft"  ;  and  it  appears  to  have  been  held  in  the 

same  case  that  a  ship  with  the  wind  about  two  points  free 

was  close-hauled ;  but  the  latter  view  receives  no  support 

from  the  Master  of  the  Eolls,  who  recently  expressed  the 

opinion  that  a  ship  might  be  close-hauled  when  sailing  a 

point  off  the  wind,  but  doubted  whether  she  would  be  so 

when  sailing  a  point  and  a-half  ofi  ((/). 

In  The  Singapore  (A),  decided  imder  the  Eegulations  of 
1863,  Lord  Westbury  appears  to  have  used  the  phrase 
"running  free"  as  equivalent  to  "free" — the  term  used 
in  Art.  12  of  of  the  Eegulations  of  1863.  But  in  that  case 
the  ship,  heading  E.  with  the  wind  at  N.W.,  was  clearly 
both  free  and  running. 

In  The  Spring  (*)  a  smack  with  the  wind  from  two  to 
four  points  from  dead  aft  was  held  to  have  the  wind  aft 
within  the  meaning  of  Art.  12  of  the  Eegulations  of  1863. 

A  ship  required  by  the  Eegulations  to  keep  out  of  the  A  ship  re- 
way  of  another  may  do  so  in  any  way  she  thinks  proper,  ^eep  ouTof 
She  may  go  ahead  or  astern  of  the  other,  and  she  may  put  ^^^  ^^7  ^^7 
her  helm  to  port  or  starboard,  as  she  thinks  best  {k).     But  way  she 
she  has  no  right  to  embarrass  the  other,  or  to  put  her  into  *^^^^^  proper. 
a  difficulty.     Thus,  it  has  been  held  in  America  (/),  that 
where  two  courses  are  open  to  a  vessel  required  to  keep  out 
of  the  way,  and  she  selects  the  more  hazardous,  she  is 

(/)  7  L. R. Ir.  105 ;  infra,  p. 418.  Cas.  264 ;  The  Carroll,  8  WaU.  302 ; 

See  also  The  Byfoged  Christeruen,  4  The  Great  Eastern,  2  Mar.  Law  Cas. 

App.  Cas.  669.  O.  S.  97.    The  Washington  Regu- 

{g)  The  Earl  Wemyse,  61  L.  T.  lations,  Art.   22,   require    her   to 

N.  S.  at  p.  290.  avoid    *^  crossing    ahead    of    the 

(A)  L.  R.  1  P.  C.  378.  other." 

\i)  L.  R.  I  A.  &  E.  99.  (/)  The  Empire  State,  1  Bened. 

{k)  The  Xor,  2  Asp.  Mar.  Law  57. 
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Art.  14. 


Art.  14  is 
supplemented 
and  modified 
hj  Art.  20 
and  Art.  22. 


Duty  of  ship 
required  tti 
keep  her 
course  to 
stand  on ; 


though  it  is 
an  infringe- 
ment to  come 
up  as  much  as 
two  point8 
and  a-half. 


responsible  for  a  coUisioii  that  would  not  have  oeourred  if 
she  had  taken  the  safer  course. 

Art.  14  is  supplemented  by,  and  must  be  read  with. 
Arts.  20  and  22 ;  the  former  requires  a  sailing  ship  over- 
taking another  to  keep  out  of  the  way  (m) ;  the  latter 
requires  the  overtaken  ship  to  keep  her  course  (»).  The 
difficulty  which  arose  under  the  Rules  of  1863,  of  drawing 
the  line  between  "crossing"  and  "overtaking"  ships  (o), 
is  intended  to  be  removed  by  the  opening  words  of  Art.  20. 
It  seems  that  under  the  existing  Begulations  a  sailing 
ship  which  is  travelling  faster  than  another  ahead  or  any- 
where forward  of  her  own  beam  and  coming  up  with  her, 
must  keep  out  of  the  way  (p).  It  will  be  observed  that  the 
word  "crossing,"  which  governed  the  corresponding  Article 
(12)  of  the  Regulations  of  1863,  does  not  occur  in  the 
Article  now  under  discussion. 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack, 
under  Art.  14,  is  strictly  to  obey  the  rule  requiring  her  to 
keep  her  course.  She  can  excuse  a  departure  from  that 
rule  only  by  showing  that  it  was  necessary  to  avoid  inmie- 
diate  danger  (q).  "  Keeping  her  course  "  under  Art.  22 
means  keeping  her  course  by  the  wind.  If  in  so  doing 
she  comes  to  or  breaks  off  a  little,  she  does  not  thereby 
infringe  Art.  22  (r) ;  though  it  is  an  infringement  if, 
alleging  that  she  is  close-hauled,  she  comes  up  as  much  as 
two  and  a-half  points  (rr).  But  a  vessel  would  not  be 
justified  by  Art.  14  in  standing  on  obstinately  where  it 
is  clear  that  a  collision  may  be  avoided  if  she  alters  her 
helm,  and  in  no  other  way  («). 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so 
strict  as  it  is  under  the  existing  law.    Fohnerly,  where 


(m)  See  infra,  p.  457. 

(n)  See  infra,  p.  471. 

(o)  See  infra,  p.  426. 

(p)  See  TheSeaton,  infra,  p.  469. 

{q)  See  Art.  23,  infra,  p.  480. 

(r)   The  Marmion,  1   Asp.  Mar. 


Law  Cas.  412 ;  The  Aimo  and  Tk^ 
Atnelia^  2  Asp.  Mar.  Law  Cas.  96. 

(rr)  The  Earl  Wemyss,  6  Asp.  M^ 
C.  364 ;  on  app.  61 L.  T.  N.  S.  289. 

(»)  The  Lake  St,  Clair  and  Hke 
PhdenrritfT,  2  App.  Can.  389. 
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two  vessels  on  opposite  taoks  were  approaching  with  risk  of  Art.  14. 
coUision,  it  was  held  to  be  the  proper  course  for  both  to  put 
their  helms  to  port(^).  Such  is  not  now  the  law.  Before 
altering  her  hebn,  a  ship  must  ascertain  what  course  the 
other  ship  is  upon,  and  how  she  has  the  wind.  Her  duty- 
is  to  wait  until  she  knows  what  the  Begulations  require 
her  to  do.  A  wrong  step  taken  by  a  ship  in  ignorance  of 
the  other's  course  will  cause  her  to  be  held  in  fault  if  a 
collision  ensues. 

Hence  arise  cases  of  great  perplexity  to  seamen.  A  A  hard  case, 
ship,  A.,  close-hauled  on  the  port  tack,  sees  a  red  light  of 
another,  B.,  ahead,  and  a  point  or  two  on  his  starboard 
bow.  He  cannot  make  out  what  is  B.'s  course.  Not 
knowing  which  Article  of  the  Eegulations  applies  to  his 
ease,  A.  stands  on,  and  at  the  last  moment  bears  up, 
thinking,  erroneously,  that  B.  is  close-hauled  on  the  star- 
board tack.  At  the  same  moment,  B.,  who  has  the  wind 
free,  bears  up.  A  collision  follows,  for  which  A.  is  pro- 
bably held  in  fault,  because  he  did  not  keep  his  course. 
The  temptation  for  A.,  on  first  seeing  B.,  to  bear  up,  go 
about,  wear,  or  to  take  other  steps  which  he  thinks  will 
avoid  risk  of  collision,  without  regard  to  the  Begulations, 
is  strong. 

The  following  illustration  may  be  suggested  : — The 
wind  being  north,  a  ship  close-hauled  on  the  port  tack  and 
heading  E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on 
her  lee  bow,  a  red  light.  The  vessel  to  which  it  belongs 
may  be  either  in  stays,  and  heading  N.,  or  she  may  be 
dose-hauled  on  the  starboard  tack,  and  heading  from 
N.W.  to  W.N.W. ;  or,  again,  she  may  have  the  wind  free 
and  be  heading  from  W.N.W.  to  W.  by  S.  In  the  first 
case  supposed,  the  rapid  alteration  in  the  bearing  of  the 
light  as  it  crossed  her  bows  would  assist  her  in  arriving  at 
the  conclusion  that  the  other  ship  was  close-hauled  on  the 

(0  Th4  8»ringapatamf  6  Kot.  of  Cas.  61,  65, 
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Art.  14. 


Heaning  of 
**  close- 
hauled.'' 


Whether  a 
ahip  hove- to  is 
within  Art.  14 
and  required 


starboard  taok  and  heading  about  N.W.,  and  in  this  case 
the  duty  of  the  first  ship  is  clear — to  keep  out  of  the  way. 
On  the  other  hand,  if  the  ship  to  whioh  the  red  light 
belonged  were  light,  under  low  sail,  and  making  consider- 
able lee-way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for 
the  light  of  a  ship  having  the  wind  free.  In  this  case  it 
would  be  very  difficult  for  the  ship  on  the  port  tack  to 
appreciate  the  actual  circumstances  of  the  situation  in  time 
to  comply  with  the  Eegulations  so  as  to  avoid  a  collision. 

In  The  Theodore  H.  Rand  (c),  the  ship  on  the  port  tack 
was  held  not  to  be  in  fault,  although  she  bore  up  and  so 
caused  the  collision,  because  she  could  not,  with  reasonable 
care,  have  known  that  the  other  ship  was  running  free. 

A  vessel  may  be  close-hauled  within  the  meaning  of 
Art.  14,  although  she  is  not  lying  so  close  to  the  wind  that 
she  cannot  luff  a  trifle  without  throwing  herself  in 
stays  (d) .  In  The  Breadalbane  (e) ,  a  brig,  heading  six  points 
from  the  wind,  and  a  ship,  with  her  fore-topsail  carried 
away,  heading  seven-and-a-half  points  from  the  wind,  were 
held  to  be  both  close-hauled.  A  ship  sailing  full  and  by, 
and  being  kept  "a  good  full,"  would  be  close-hauled 
within  Art.  14. 

A  ship  with  the  wind  free  must  keep  out  of  the  way  of 
a  ship  hove-to,  by  virtue,  it  seems,  of  Art.  14  (a)  or 
Art.  14  (e) ;  for  a  ship  hove-to  is  close-hauled  within  the 
meaning  of  this  Article  (/). 

It  has  abeady  been  stated  (g)  that  Art.  5,  relating  to 
ships  not  under  command,  probably  does  not  apply  to  a 
ship  hove-to  in  the  ordinary  course  of  navigation.    Art  14, 


{c)  12  App.  Caa.  247. 

{d)  The  Singapore  and  The  Hebe, 
Holt,  124  ;  L.  R.  1  P.  C.  378,  383 ; 
Chadwick  v.  The  City  of  Dublin 
Steam  Facket  Co.,  6  Ell.  &  Bl.  771 ; 
The  Earl  Wemyst,  6  Asp.  M.  C. 
364;  on  app.  61  L.  T.  N.  S. 
289. 


(e)  7  P.  D.  186. 

(/)  The  Eleanor  ▼.  TJie  Alma,  2 
Mar.  Law  Cas.  O.  S.  240;  Th4 
Jiosalie,  6  P.  D.  215  ;  The  Jamn, 
Swab.  60  ;  The  London,  6  Xot.  of 
Cas.  29 ;  The  Blmheim,  1  Sp.  E.  ft 
A.  285. 

(^)  Supra,  p.  373. 
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therefore,  applies  to  a  ship  lying-to,  so  as  to  require  her      Art.  14. 
to  keep  out  of  the  way,  notwithstanding  her  comparatively  to  keep  out 
helpless  condition.     In  a  case  (A)  decided  in  1847,  the  ^*  *^®  ^*y* 
facts  were  as  follows:    The  Laviniay  a  schooner  close- 
hauled  on  the  starboajxL  tack,  came  into  collision  in  broad 
daylight  with  The  London^  a  schooner  hove-to  on  the  port 
tack.     The  crew  of  Tlie  London  were  engaged  in  reefing 
her  topsail.     The  helm  of  The  Lavmia,  which  had  been 
lashed  a-lee,  was  put  over   to  port  shortly  before  the 
collision.     The  Lavinia  kept  her  course  up  to  the  moment 
of  collision,  and  hailed  The  London  to  port.    It  was  held 
that  The  London  was  solely  in  fault. 

In  the  case  of  The  Young  Alonso  a  dandy-rigged 
smack,  hove-to  on  the  port  tack,  was  held  in  fault  under 
Art.  12  of  the  Eegulations  of  1863,  for  a  collision  with 
The  EosaliCy  a  three-masted  schooner,  close-hauled  on  the 
starboard  tack.  The  collision  was  in  the  daytime  in  clear 
weather,  and  The  Rosalie  {i)  was  held  to  be  also  in  fault, 
It  does  not  appear  that  either  vessel  did  anything  to  avoid 
the  collision. 

A  tug  drifting  about  in  the  track  of  ships  without  TugdriftiDg. 
sufficient  steam  to  get  way  upon  her,  was  held  in  fault  in 
a  colonial  case  {k). 

The  following  American  case  is  instructive  upon  a  point  SailiDg  ship 
which  does  not  appear  to  have  been  sufficiently  considered  °^®"^^' 
in  the  English  cases.  A  schooner,  with  the  wind  free, 
was  in  collision  with  a  pilot  boat  lying-to  with  her  helm 
lashed  a-lee.  The  pilot  boat  was  forging  ahead  at  the 
rate  of  about  a  knot  an  hour,  as  she  kept  coming  to  and 
falling  off.  Both  vessels  were,  in  1866,  held  by  the 
District  Court  of  the  United  States  to  be  in  fault  for  the 
collision :  the  schooner  for  not  keeping  out  of  the  way  of 

(A)  The  London^  6  Kot.  of  Gas.  But  see  The  Eleanor,  uhi  supra. 

29.     The  Blenheim,  1  Sp.  E.  &  A.  (t)  5  P.  D.  246. 

285   (decided  in  1864),  is  a  very  (Ar)  The   Byron,   2    New    South 

similar  case ;  The  Jamee,  Swab.  60.  Walea  L.  R.  Ad.  1. 
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Art.  14.  a  vessel  which  was  "  close-hauled,"  and  the  pilot  boat  for 
not  keeping  her  course.  The  Court  said  that  the  proper 
course  for  those  on  board  the  pilot  boat  to  have  taken  was 
to  get  way  on  her,  so  as  to  keep  a  steady  course  (/).  This 
seems  a  reasonable  decision  as  regards  the  duty  of  the 
pilot  boat.  It  may  well  be  doubted  whether  heaving-to  in 
the  track  of  ships  and  lashing  the  helm  a-lee,  in  order  to 
save  the  trouble  of  a  hand  at  the  helm,  is  not  in  itaelf 
negligence  for  which  the  ship  should  be  held  liable  in  case 
of  collision  (m).  A  vessel  so  situated  is  practically  helpless 
to  keep  out  of  the  way  herself ;  and  her  lights  are  mis- 
leading to  other  ships  because  of  her  unsteady  course  and 
the  lee-way  she  makes.  It  is  a  common  practice  for 
shrimpers  in  the  Thames,  and  trawlers  in  the  North  Sea,  to 
leave  their  vessels  to  drive  with  the  tide  in  the  manner 
described  above.  Line  fishermen  in  the  Channel  and 
in  the  North  Sea  lower  their  head-sails  and  ease  off  the 
main  sheet.  A  vessel  so  handled  is  wholly  out  of  control, 
and  in  case  of  collision  it  is  submitted  she  could  not 
be  heard  to  say  that  she  was  not  in  fault  («). 

Heaving-to  for  safety,  or  other  reason,  in  the  ordinary 
course  of  navigation,  is,  of  course,  not  negligence.  It  is 
submitted,  however,  that  a  ship  hove-to  is  required  to 
exercise  more  than  ordinary  care,  so  that  she  may  not  be 
an  obstruction  to  navigation  (o). 

The  following  cases,  dedded  imder  the  Begulations  of 
1863,  illustrate  the  application  of  Art.  14,  and  the  circum- 
stances under  which  it  may  be  departed  from : — 
Gases  illus-  Two  ships  were  turning  to  windward  in  a  narrow  chan- 

Art.  u.  nel,  both  on  the  starboard  tack,  and  one  following  in  the 

wake  of  the  other.     The  leading  ship,  having  stood  as  fax 
towards  the  side  of  the  channel  as  was  prudent,  went 


(I)  The  Tramit,  3  Bened.  192.  the  case  of   The  Star,  2Cth  Nor. 

Im)  See  The  EUatior,  ubi  supra.  1887. 

(n)  Notwithstanding  the  result  (o)  See  The  Attilaf  5  Quebec  L. 

of  the  Board  of  Trade  inquiry  in  R«  840. 
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about.     There  was  risk  of  collision  if  the  other  ship  stood      Art.  14. 
on.     It  was  held  that  it  was  the  duty  of  the  following 
ship,  although  on  the  starboard  tack,  to  go  about  when  the 
leading  ship  did  so  (p). 

In  a  case  where  the  courses  of  the  two  ships  were  within 
a  point  of  being  directly  opposite  (W.N.W.  and  S.E.  by E.), 
the  Priyy  Council  held  that  they  were  "  crossing,"  and  not 
"  meeting,"  ships  (g). 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible 
for  the  ship  on  the  port  tack  to  avoid  the  other  if  the  latter 
stood  on,  it  was  held  that  it  was  the  duty  of  the  latter  to 
port  and  let  go  her  head  sheets  (r). 

Where  a  ship  close-hauled  on  the  port  tack  was  unable 
to  bear  up  owing  to  her  head-gear  being  carried  away,  and 
the  other  ship,  in  ignorance  of  her  disabled  condition,  kept 
her  course,  a  collision  which  followed  was  held  to  be  an 
inevitable  accident  («). 

Two  heavy  full-rigged  ships  were  turning  to  windward 
in  the  St.  Lawrence.  One  of  them.  The  Lake  St.  Clair^ 
whilst  in  stays,  was  struck  by  the  other.  The  Underwriter^ 
nearly  at  right  angles  on  the  starboard  side.  Those  on 
board  The  Underwriter  could  not  see  that  The  Lake  8t,  Clair 
was  in  stays  in  time  to  avoid  her ;  but  they  might  have 
avoided  her  if  they  had  ported  their  hebn  when  hailed  to 
do  so.  The  Undericriter  was  held  in  fault  for  not  porting, 
and  The  Lake  St.  Clair  for  not  having  braced  her  head 
yards  aback,  and  for  having  hauled  her  fore-yard  (t). 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Constantine^  heading  N.N.E.,  fell  in  with  the  cutter  Springy 
heading  W.  by  S.,  and  to  leeward.    It  was  held  that  it 

{p)  The  PriteiUa,  L.  R.  3  A.  &  (r)  The  Lady  Anne,  16  Jup.  18. 

E.  126 ;  and  see  The  Lake  St.  Clair  («)  The  Aimo  and  The  Amelia,  2 

and  The  Underwriter,  3  A^.  Mar.  A^.  Mar.  Law  Gas.  96. 
Law  Cas.  361 ;  i^fra.  (t)   Wilton   v.    Canada    Shipping 

{q)  The  Constitution,  2  Moo.  P.  0.  Co.,  The  Lake  St.  Clair  and  The 

C.  463.  Underwriter,  2  App.  Gas.  389. 

M.  E  E 
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Art,  li.  was  the  duty  of  The  Comtantine  to  keep  out  of  the  way, 
and  that  the  duty  of  The  Spring  was  to  keep  her  course  («). 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig 
and  a  schooner  close-hauled  on  the  same  tack,  was  held  in 
fault  for  approaching  them  so  close  that,  upon  the  schooner 
going  about,  a  collision  with  the  brig  was  inevitable  (ar). 

A  ship  just  gathering  way  on  the  port  tack,  after  going 
about,  was  held  free  from  blame  for  a  collision  with  another 
close-hauled  on  the  starboard  tack,  which  had  approached 
her  too  near  whilst  in  stays  (y). 

A  collision  occxirred  between  the  barque  St  Jean  and 
the  barque  Privateer,  The  St.  Jean  had  the  wind  on  the 
port  side  about  two  points  free.  The  Privateer  had  the 
wind  somewhere  between  dead  aft  and  three  points  on 
the  starboard  quarter.  It  was  held  (in  Ireland)  that  it 
was  the  duty  of  The  Privateer  to  keep  out  of  the  way  (c), 
either  by  virtue  of  Art.  14  (a)  or  Art.  14  (e).  The  case 
of  The  Singapore  (a)  was  relied  on  as  an  authority  for  the 
proposition,  that  a  vessel  heading  as  much  as  eight  points 
from  the  wind  is  "  close-hauled "  within  the  meaning  of 
the  Begulations.  In  that  case  a  laden  barque  was  heading 
seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.  It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points 
from  the  wind  cannot  be  properly  said  to  be  close-hauled. 

A  brig  was  heading  E.  by  N.  on  the  starboard  tack, 
close-hauled,  and  a  ship,  also  on  the  starboard  tack,  and 
said  to  be  close-hauled  (J),  heading  N.E.  by  E.  half  E., 
was  to  windward  of  her.  Each  vessel  pleaded  that  the 
other,  when  first  seen,  was  about  four  points  abaft  her  own 
{i.e.  the  complainant's)  beam.     It  appears  to  have  been 

(tt)  The  Spring,  L.  R.  1  A.  &  E.  («)  The  Privateer,   9  L.  R.   Ir. 

99.  105. 

{x)  The  Mobile,  Swab.  Adm.  69  ;  (a)  L.  R.  1  P.  G.  378. 

on  app.  ibid.  127;   this  case  was  (b)  She  had   carried  away  her 

under  a  former  Act.  fore-topsail  shortly  before  the  ool- 

(y)  The  Charlotte  Baab,  Brown,  liaion. 
Ad.  453. 
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held  that  the  allegation  of  the  brig  was  proved — ^that  the  Art.  14. 
ship  was  overtaking  the  brig ;  and  that  her  duty,  there- 
fore,  was  to  keep  out  of  her  way.  But  the  case  is  not 
satisfactory,  for  the  Court  appears  to  have  been  of  opinion 
that  the  ships  were,  in  fact,  not  within  the  overtaking 
(Art.  22)  rule,  but  within  Art.  14  (c). 

Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
e£U3h  other.  The  ship  on  the  starboard  tack  was  held  in 
fault  for  not  keeping  out  of  the  way  when  the  other,  being 
ahead  and  to  windward,  could  not  bear  up  without  risk  of 
collision,  and  could  not  go  about  because  of  a  shoal  {d). 

A  sloop,  with  the  wind  free,  was  running  through  a 
narrow  channel  against  a  strong  tide  close  to  the  shore. 
Two  schooners,  the  combined  length  of  which  was  equal  to 
half  the  breadth  of  the  channel,  were  beating  to  windward 
in  the  opposite  direction.  It  was  held  that  the  stemmost 
of  the  schooners  was  in  fault  for  standing  on  when  under 
the  stem  of  the  leading  schooner,  so  that  when  she  was 
obliged  to  go  about  she  ran  into  the  sloop,  which  could  not 
avoid  her  without  going  ashore  (e). 

Article  15  (/). 

If  (wo  skips  under  steam  are  meeting  end  on^  or  nearly  end      Art.  15. 
on,  so  as  to  involve  insk  of  collision^  each  shall  alter  her  course  Two  ahips 
to  starboardy  so  that  each  may  pass  on  the  port  side  of  the  ^*^®F  **®*™ 
other. 

This  Article  only  applies  to  cases  where  ships  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
of  collision^  and  does  not  apply  to  two  ships  which  must,  if  both 
keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 

(e)  The  BreaddUfone,  7  P.  D.  184.  (e)  The  Mark  Eifeline,  16  Wall. 

(d)  The    Ann    Caroline,   2  Mar.  348. 
Law    Gas.   O.  S.   208   (American  (/)  Corresponding  to  Art.  18  of 

case) ;    cp.  The  Maggie  J.  Smith,  the  Washington  Begulations. 
16  Dayis,  U.  S.  at  p.  354. 
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^rt.  15.  two  ships  is  end  on^  or  nearly  end  on^  to  the  other  ;  in  other 
icordSy  to  cases  in  whichy  by  day,  each  ship  sees  the  masts  of  the 
other  in  a  line,  or  nearly  in  a  line,  with  her  men ;  and  by 
night  to  cases  in  which  each  ship  is  in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  ship  sees  another 
ahead  crossing  her  own  course;  or  by  night  to  cases  where  the 
red  light  of  one  ship  is  opposed  to  the  red  light  of  the  other ,  or 
where  the  green  light  of  one  ship  is  opposed  to  the  green  light 
of  the  other,  or  where  a  red  light  without  a  green  light,  or  a 
green  light  without  a  red  light,  is  seen  ahead,  or  where  both 
green  and  red  lights  are  seen  anywhere  but  ahead. 

This  Ariiole  is  identical  with  Art.  15  of  the  Eegulations 
of  1880.  It  contains  the  substance  of  Art.  13  of  the 
Begulations  of  1863,  and  of  an  Order  in  Council  of  the 
30th  of  July,  1868,  explaining  the  meaning  of  ^^end 
on"  (g).  The  interpreting  Order  is  said  to  have  been 
made  in  consequence  of  the  decision  in  The  Cleopatra  (h), 
by  which  the  port  helm  rule  of  a  former  Act  (i )  was  held 
to  apply  where  the  ships  were  on  parallel  courses  green 
to  green,  each  being  on  the  starboard  bow  of  the  other  (A-). 

The  words  "each  shall  alter  her  course  to  starboard" 
are  exactly  equiyalent  to  "  the  helms  of  both  shall  be  put 
to  port "  of  the  Regulations  of  1863  (/).    The  words  "  so 

(^)  It  ifl  not  dear  that  25  ft  26  Law  Gaa.  493. 

Viot.  0.  63,  aathorizes  an  interpre-  (I)  The  alteratian  in  the  word- 

tation  of  the  Begulations  by  Order  ing  of  the  Begnlationa  was  pro- 

in  Council.    No  Order  in  Council  baply  made  with  a  view  to  a  possible 

applied  the  interpreting  Order  to  uniformity  of  system  amongst  the 

foreign  ships  out  of  British  juris-  seamen  of  all  nations  as  regards 

diction,  and  it  has  been  doubted  orders  to  the  helm.     In  Ihiglish 

whether    the   interpreting   Order  ships  the  order  which  sends  the 

ever  aJSEected  foreign  ships.    Any  ship^s  head  to  starboard  is  **  port!" 

difficulty  upon  this  point  is  at  an  InlVanoe  the  equivalent  cnrder  is 

end  sinoe  tine  existing  Art.  15  has  **  tribord ! " — the  literal  translatioin 

been  in  force.  of    which   is    **  starboard."      In 

(A)  Swab.   135.     The  case  was  London  School   Board  v.   Lardner^ 

followed  in  The  Arabian,  2  Stuart's  Times,  20th  Feb.,  1884,  a  Thames 

y.-Ad.  Bep.  72.  pilot  was  held  liable  for  a  collision 

(i)  17  &  18  Vict.  c.  104,  s.  296.  caused  by  his  giving  the  order  in 

{k)  See  The  Odesea,  4  Asp.  Mar.  French,  « tribord!"  with  the  in- 
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that  each  may  pass  on  the  port  side  of  the  other  "  appear      Art.  15. 
to  be  merely  explanatory. 

The  vessels  described  in  this  Article  as  ''ships  nnder 
steam  "  are  probably  the  same  as  those  described  elsewhere 
in  the  Eegulations  as  ''  sea-going  steamships,"  or  ^'  steam- 
ships " ;  and  it  is  not  clear  why  the  same  term  is  not  nsed 
throughout  It  may  here  be  noticed  that  a  steamship 
towing  another  vessel  is  a  steamship  within  the  meaning 
of  the  Steering  and  Sailing  Eules ;  and  that,  so  far  as  she 
is  able,  she  is  required  to  comply  with  Articles  16,  16,  17, 
18,  19,  20,  21,  22,  and  23  (w). 

As  to  the  meaning  of  "  so  as  to  involve  risk  of  collision," 
see  above,  p.  349. 

In  the  existing  Kegulations  vessels  approaching  each  Glaasifioatioii 
other  are  described  as  " meeting "(n),  "crossing,"  and  ^'j^^^^*^ 


tention  of  sending  his  ship's  head 
to  port.  The  man  at  the  hehn,  a 
Frenchman,  carried  out  the  order 
in  the  French  custom,  by  putting 
his  helm  to  port,  and  thereby  caused 
the  collision.  Some  nations,  in- 
cluding America,  Austria,  and 
Italy,  adopt  the  English  system, 
others  the  French ;  with  the 
Scandinavian  nations,  the  practice 
is  said  to  vary  in  different  ships : 
see  Naut.  Mag.  1877,  p.  340.  Since 
pilots  of  one  nation  are  frequently 
in  charge  of  ships  of  another  na- 
tion, it  is  manifest  that  a  uniform 
system  is  very  desirable.  The  ap- 
parent paradox  involved  in  the 
English  system  originated  with  the 
use  of  the  tUler,  the  movements  of 
which  are  opposite  to  those  of  the 
ship's  head.  Most  vessels  being 
now  steered  by  a  wheel,  and  the 
tiller  being  frequently  aft  of  the 
rudder-hef^,  the  orders  to  the  helm 
axe  altogether  anomalous.  With  a 
wheel,  and  a  tiller  aft  of  the  rudder- 
head,  the  order  to  send  the  ship's 
head  to  starboard  is  stiU  **  port ! " 
whilst  the  wheel,  the  tiller,  and 
the  ship's  head  all  move  together 
in  the  same  direction,  to  starboard. 
It  is  stated  (Naut.  Mag.  1879, 
p.  216)  that  in  most  French  ships 
the  tiller  obainB  are  so  rove  that 


the  wheel  turns  to  port  as  the  ship's 
head  g^oes  to  starboard.  From  Sir 
H.  Manwayring's  Seaman's  Dic- 
tionary (1644),  it  appears  that  the 
existing  practice  is  at  least  as  old 
as  the  early  part  of  the  17th  cen- 
tury. Probably,  it  has  been  the 
same  since  rudders  and  tillers  were 
invented.  It  must  be  remembered 
that  when  going  astern  the  action 
of  the  rudder  is  reversed,  and  that 
the  order  *  *  port ! "  and  correspond- 
ing movement  of  the  rudder  to 
starboard,  send  the  ship's  head  to 
port. 

Anothersourceof  confusion  exists 
in  the  absence  of  a  uniform  system 
of  orders  to  the  helm  given  by  the 
hand  by  the  pilot  or  cS^cer  on  the 
bridge.  In  some  waters.  Hie  order 
to  starboard  the  helm  is  given  l^ 
extending  the  right  hand,  in  others 
by  extending  the  left. 

(m)  The  Independence  and  The 
Arthur  Gordon^  Lush.  270;  infra^ 
p.  427. 

(n)  **Meet8»'  in  17  &  18  Vict.  o. 
104,  8.  296,  see  infra^  p.  422,  had 
a  wider  meaning  than  "  meeting" 
in  the  existing  Regulations:  see 
The  Cleopatra,  Swab.  136 ;  see  also 
The  Inflexible,  Swab.  32,  as  to  the 
application  of  sect.  296. 
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Art.  15. 

crossing,  and 

OTertaking 

^ps. 


Abolition  of 
the  rale  of 
**port  helm" 
except  in  one 
case. 


Case  of 
steamship 
making  over 
the  ground 
a  course 
different  froni 
the  direction 
of  her  head. 


"  overtaking,"  or  being  overtaken.  It  appears  that  thia 
classification  is  intended  to  include  all  cases  of  ships  ap- 
proaching or  being  approached  by  others.  It  is  a  cross 
classification,  for  although  no  ship  that  is  a  ^'  crossiDg " 
ship  can  at  the  same  time  come  -within  the  rule  for 
"  meeting  "  ships,  yet  a  "  crossing  "  ship  may  at  the  same 
time  be  an  "  overtaking  "  ship,  and  be  bound  by  Article 
20  (o). 

The  rule  contained  in  Article  15  is  not  identical  with 
the  "  port  helm  "  rule  of  former  Acts,  or  with  the  older 
practice  of  seamen  mentioned  in  a  former  page  (p.  340, 
above)  (p).  The  existing  Regulations  limit  the  application 
of  the  "  port  helm  "  to  one  case  only,  namely,  where  both 
the  ships  are  steamships  (^),  and  they  are  proceeding  in 
directly  opposite  directions  on  the  same  line,  or  nearly  so. 
In  every  other  case  the  "  port  helm  "  rule  is  inapplicable, 
and  the  two  ships  must  act  as  required  by  the  particular 
Article  applicable  to  the  case.  There  is  reason  to  think 
that  the  important  alteration  of  the  law  effected  by  the 
Eegulations  of  1863,  and  continued  by  those  of  1880,  has 
not  produced  a  corresponding  change  in  the  practice  of 
seamen.  The  proper  application  of  the  "  port  helm  "  rule 
in  its  existing  shape  requires  the  careful  attention  of  sea- 
men. Its  indiscriminate  application  has  been  a  fruitful 
source  of  collision. 

It  appears  from  the  explanatory  part  of  Art.  15  that 
the  application  of  that  Article  is  determined,  not  by  the 
directions  in  which  two  ships  are  approaching  each  other 
over  the  ground,  but  by  the  directions  in  which  their  heads 
are  pointing.     The  case  of  a  steamship  crossing  a  tideway. 


{o)  See  Arts.  14,  16,  and  20.  Ab 
to  the  distinction  between  **  meet- 
ing" and  ^'crossing"  sliipe,  see 
The  Franconia,  2  P.  D.  8;  TA* 
JhrinoMtan  Lovisa  and  The  Artemas, 
Holt,  76 ;  The  Eliza  and  The  Ch'i- 
noeo,  ibid.  98 ;  The  Superb  and  The 
Florence  Bragington,  2  Mar.  Law 
Cas.  O.  S.  237  ;  The  Teck/ortan 
CaetUf  3  P.  D.  11 ;  The  Brcadalbane, 


7  P.  D.  186;  TheSeaton,  9 P.  D.  1 ; 
The  Columbia,  10  WaU.  246. 

{p)  As  to  the  applioation  of  the 
port  helm  role  of  the  M.  S.  A.  1854, 
see  The  Arthur  Gordon  and  The 
Independencey  Lush.  270 ;  and  see 
cases  cited,  pp.  423,  424. 

(^)  17  &  18  Vict.  c.  104,  8.  296, 
applied  to  a  steamship  and  a  sailing 
ship :  The  Anuy  Lush.  65. 


Digitized  by 


Google 


STEAMSHIPS  MBETING — ^BOTH  MUST  PORT.  426 

of  a  vessel  dropping  up  stem  foremost  with  the  tide  and  Art.  15. 
g^ding  herself  with  her  hebn  and  anchor  (r),  or  of  a  tug 
with  a  heavy  ship  in  tow  making  considerable  lee-way,  so 
that  she  is  approaching  another  vessel  upon  a  course  over 
the  ground  directly  opposite  to  that  of  the  other,  but  in  a 
direction  different  from  that  in  which  her  head  is  pointing, 
does  not  seem  to  he  expressly  provided  for.  It  will  be 
noticed  that  under  the  existing  Regulations  there  is  no 
"  end  on  "  rule  for  sailing  ships,  as  there  was  under  the 
Eegulations  (Art.  11)  of  1863. 

"Altering  her  course  to  starboard"  under  Art.  15  means  How  much 
altering  sufficiently  to  take  her  clear  if  the  other  ship  does  must  be 
not  starboard  (a).    The  law  is  that  both  ships  are  to  alter  aJ^^re^J  ^*^ 

^  '  -t  Bhips  must 

their  courses  to  starboard,  and  the  neglect  by  one  to  obey  port;  neither 

the  law  will  be  no  excuse  to  the  other,  although  there  ^terrisk^ 

would    have    been    no  collision  if    one  had    ported  (^).  determined. 

Where  a  ship  is  in  a  position  to  which  Art.  15  applies, 

and  she  alters  her  course  sufficiently  to  determine  the  risk 

of  collision,  she  is  not  necessarily  required  at  the  same 

time  to  slacken  under  Art.  18  (w).     There  is,  however, 

some  obscurity  as  to  the  circumstances  under  which  Art. 

18  applies.    It  has  been  held  to  apply  where  there  wiU  be 

risk  of  collision  if  the  vessels  continue  to  approach  each 

other  (x). 

If  two  steamships  sight  each  other  nearly  right  ahead, 
but  so  that  each  is  a  little  on  the  starboard  bow  of  the 
other,  the  law  requires  each  to  put  her  helm  to  port, 
although  a  collision  would  be  avoided  if  each  were  to  star- 
board, and  that  appears  to  be  the  safer  and  more  conve- 
nient course.  "It  is  essential  that  the  law  should  be 
universally  observed.    If  one  obeys  and  the  other  does  not, 

(r)  As  in  I^  Smyrna,  mentioned  itrfra  ;  Little  v.  Bumt^  9  Court  of 

arguendo  in  The  Oeorge  ArkU,  Lush.  Bess.  Gas.  4th  ser.  118. 

382.  (u)  The  Jeenumd  and  The  Earl  of 

(«)  The  Jetntond  and  The  Earl  of  Elgin,  eupra, 

Elgin,  L.  R.4  P.  C.  1.  {x)  See   per  Brett,    M.R.,    The 

(t)  See  The  America,  2  Otto,  432;  Beryl,   9  P.   D.    137,    141;  infra, 

The  Araxee  and  The  Black  Prince,  p.  442 ;  and  see  tupra,  p.  348. 
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Art.  15.      the  utmost  confusion  and  danger  will  be  introduced.    A 
vessel  which  obeys  the  law  has  a  right  to  trust  that  the 
vessel  which  she  meets  ....  will  obey  it  too,  and  she  acts 
accordingly  "(y). 
What  is  The  meaning  of  "  nearly  end  on  "  has  not  been  exactly 

on""^  y  en  defined.  Vessels  upon  parallel  and  opposite  courses,  each 
with  the  other  nearly  right  ahead,  and  vessels  upon 
courses  maldng  with  each  other  an  angle  or  two,  or  even 
three,  points,  were,  before  the  interpretation  of  the  term 
by  Order  in  Council  of  the  30th  July,  1868,  held  to  be 
meeting  "nearly  end  on"  (s).  But  in  a  case  where  the 
courses  of  the  two  ships  were  within  a  point  of  being 
directly  opposite  (W.N.W.  and  S.E.  by  E.)  the  Privy 
Council  decided  that  the  ships  were  "  crossing,"  and  not 
"meeting"  (a).  In  a  case  subsequent  to  the  Order  in 
Council,  vessels  upon  courses  within  one  and  a  half  points 
of  being  directly  opposite  (S.S.W.  and  N.E.  ^  N.)  were 
held  to  be  not  end  on  (J).  In  another  case  (1870),  two 
steamships  going  {sernbk)  N.N.W.  and  S.E.  were  held 
to  be  "nearly  end  on"  (c).  And  in  a  Scotch  case,  two 
vessels  proceeding  up  and  down  the  Clyde  were  held  to  be 
end  on,  each  being  about  half  a  point  on  the  starboard 
bow  of  the  other  (d). 

These  cases  are  not  satisfactoiy.  If  two  vessels  are 
approaching  each  other  upon  opposite  and  parallel  courses, 
and  each  sees  the  two  side  lights  of  the  other,  two  miles 
ofE,  one  point  upon  her  bow,  they  will  pass  dear  by  about 


(y)  Fer  Lord  Emgsdown  m  Th$  The  Stork,  Holt,  151 ;  The  St,  Cyran 

Araxea  and  The  Black  Frinee,   15  and  The  Henry,  Holt,  72. 
Moo.  I*.  G.  G.  122 ;  and  aee  The  (a)  The  Constitutum,  2  Moo.  P. 

Cleopatra,  Swab.  Ad.  135.    These  G.  G.  453. 

oasee  were  under  17  &  18  Viot.  o.  {b)  The  Bona  and   The  Ava,   2 

104, 8. 296 ;  see  also  little  v.  Bums,  A^.  Mar.  Law  Gas.  182. 
uH  supra.  {e)  The  Jesmond  and  The  Earl  of 

(«)  The  Fruiter  and  The  Fingal,  Elgin,  L.  R.  4  P.  0.  1. 
2  Mar.  Law  Gas.  O.  8.  291 ;  The  (d)  Little  y.  Bume,  The  Owl  and 

Kezia  and  The  Victoria,  Holt,  70 ;  The  Ariadne,  9  Seas.  Gas.  4th  ser. 

The  Frinceaaan  Zoviaa  and  The  Ar^  118. 
temat.  Holt,  75 ;   The  Thamet  and 
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600  yards.  The  side  lights  of  all  vessels  are  visible  across  Art.  15. 
their  bows  to  some  extent,  and  of  many  to  a  very  con- 
siderable extent.  A  change  of  lights  from  red  and  green 
to  red  alone,  or  to  green  alone,  shows  that  Art.  15  does 
not  apply.  But  a  continuous  showing  of  both  red  and 
green  upon  either  bow  within  two  points  of  right  ahead 
would,  it  is  submitted,  justify  the  use  of  port  helm. 

It  would  seem  that  Art.  15  cannot  apply  to  two  ships 
rounding  in  opposite  directions  a  promontory  or  a  bend  in 
a  winding  channel,  and  in  such  a  position  that  the  red 
light  of  one  is  opposed  to  the  green  of  the  other.  But  it  is 
difficult  to  say  how,  in  such  a  case,  the  ships  are  required 
to  pass  each  other,  and  by  what  Article  of  the  Eegulations 
they  are  governed.  It  seems  that  the  crossing  rule  (Art. 
16)  does  not  apply  to  them  (e). 

It  should  be  noticed  that  there  is  no  "  end  on  "  rule  in 
force  in  the  river  Thames.  The  corresponding  Article 
(Eule  22)  of  the  Thames  rules  has  a  wider  application 
than  the  Article  under  consideration  (/). 

Article  16  (g). 
If  two  ships  under  steam  are  crossing  so  as  to  involve  risk      Art.  16. 


of  coUi»ian,  the  ship  which  has  the  other  on  her  own  starboard  Two  ships 

side  Ih)  shall  keep  out  of  the  way  of  the  other,  ^""ier  steam 

^  '  ^  "  croesmg. 

This  Article  is  identical  with  Art.  16  of  the  Regulations 
of  1880,  and  with  Art.  14  of  the  Regulations  of  1863. 

(e)  See  The  Velocity,  L.  B.  3  P.  seen.      There  seems,  however,  to 

G.  44  ;  infrOf  pp.  427,  428.  be  no  ground  for  this  suggestion. 

(/)  See  infra,  pp.  582,  685.  The  Article  is  clear  as  to  the  ship 

(})  Gorrespondiog  to  Art.  19  of  intended — aquelle  que  vir  o  ouiro 

the  Washington  Conference  Begfu-  par  estibordo-sdid  its  meaning  has 

lations.  been  since  authoritatively  dedared 

(A)  The   Portuguese  version  of  to  be  in  accordance  with  that  of 

this  Article  is  so  worded  as  to  have  the  English  version.      See  Pari, 

given  rise  to  the  contention  that  Paper,  o.  3443,  Sess.  1882,  corre- 

the  vessel  required  to  keep  out  of  spondence  relating  to  the  collision 

the  way  is  the  vessel  from  which  between  The  Ineulano  and  The  City 

the  starboard  side  of  the  other  is  of  Mecca. 
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Art.  16.  As  to  the  meaning  of  "  risk  of  collision,"  see  aboTe, 
p.  349 ;  as  to  the  distinction  between  "  meeting,"  "  cross- 
ing," and  "  overtaking "  ships,  see  p.  458 ;  as  to  how  a 
ship  is  to  "keep  out  of  the  way,"  see  p.  411 ;  and  as  to 
the  duty  of  the  ship  which  has  the  other  on  her  port  side 
to  keep  her  course,  see  Art.  22,  p.  471,  below. 

A  vessel  coming  up  with  another  astern  or  on  her  quarter 
may  be  at  once  "  crossing  "  and  "  overtaking  "  her  within 
the  meaning  of  Arts.  16  and  20.  Under  such  circum- 
stances the  "  overtaking  "  rule  (Art.  20)  prevails,  and  it 
is  clearly  the  duty  of  the  faster  ship,  whether  she  has 
the  other  on  her  port  or  starboard  side,  to  keep  out  of 
the  way.  This  is  clear  from  the  case  of  The  Seatoti  (t), 
the  facts  of  which  will  be  found  stated  below  (k).  The 
following  observations  of  Butt,  J.,  explain  the  combined 
efEectof  Arts.  16  and 20:  "The  corresponding  Article  (17) 
of  the  Regulations  of  1863  (/.^.,corre8pondingto  Art.20  of 
the  Regulations  of  1880)  seemed  to  have  left  a  doubt  in 
some  cases  as  to  the  relative  duties  of  ships,  one  of  which 
was  at  once  a  crossing  and  an  overtaking  ship,  and  Art 
20  of  the  Regulations  of  1880  was  passed  to  remove  such 
doubt.  Therefore  the  overtaking,  and  not  the  crossing, 
rule  is  to  prevail  where  there  is  any  doubt.  The  Pokevera 
was  clearly  an  overtaking  ship,  although  she  may  have 
also  been  a  crossing  one.  A  vessel  maybe  both  overtaking 
and  crossing,  as  when  she  is  on  an  intersecting  course,  and 
is  also  overtaking  the  other  vessel" (/). 

It  must  not  be  inferred  from  these  words  that  every 
"crossing"  ship  that  is  coming  up  with  the  other  is  an 
"overtaking"  ship  within  the  meaning  of  Art,  22.  In 
The  Main  {m)y  and  again  in  The  Imbro  (n),  Butt,  J.,  said 
that,  to  be  an  overtaking  ship,  she  must  be  more  than  two 
points  abaft  the  beam  of  the  other.     This  was  said  with 

(•)  9  P.  D.  1.  («)  11  P.  D.  132 ;  nipra,  p.  391. 

(A)  P.  459.  (»)  14  P.  D.  73,  77  ;  ««pr«,  p. 

{f)  TheSeaton,  9  P.  D.  1,  2.  393. 
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reference  to  Art.  11,  but  the  word  (overtake)  would  pro-      Art.  16. 
T)ably  be  held  to  have  the  same  meaning  in  Art.  22. 

A  tug  or  a  steamship  with  a  vessel  in  tow  (o),  and  a 
steamship  lying-to  under  canvas  with  her  steam  up,  is  a 
ship  under  steam  within  the  meaning  of  this  Article  (p). 

Art.  16  applies  in  narrow  channels,  as  well  as  at  sea,  In  narrow 
and  although  some  other  Article  {e.  g..  Art.  21,  the  starboard      ^® ' 
side  rule)  is  applicable  at  the  same  time  {q). 

There  have  been  some  important  decisions  as  to  the  Application 
application  of  the  "  crossing"  rule  in  winding  rivers.     The  ^  winding"^ 
steamship  Carbo7i,  coming  up  the  Thames  on  the  flood-tide,  ^^^' 
and  roimding  a  point  where  the  river  turns  to  starboard, 
under  a  port  helm,  saw  a  little  on  her  starboard  bow  the 
masthead  and  red  lights   of   The   Velocity^  a  steamship 
coming  down  the  river.     In  that  part  of  the  river  it  is 
usual  for  ships  bound  down  to  keep  near  the  north  shore. 
It  was  held  that  the  ships  were  not  "  crossing"  ships,  and 
that  The  Carbon  was  wrong  in  porting  and  attempting  to 
pass  to  the  north  of  The   Velocity.     It  was  held  by  the 
Privy  Council  that  the  duty  of  each  ship  was  to  continue 
her  course  round  the  point  in  the  usual  track,  in  which 
case  they  would  have  passed  clear  (r). 

The  case  of  The  Velocity  was  decided  upon  the  general 
or  sea  Reg^ations  of  1863,  and  before  any  special  rules 
for  the  Thames  were  in  force.  According  to  this  case,  it 
appears  that  in  winding  rivers,  and  channels  where  no 
special  rules  are  in  force,  two  ships  on  opposite  sides  of 
a  point,  and  rounding  the  bend,  are  not  always,  or  for  ' 
that  reason  alone,  ^'  crossing"  ships.  But  it  is  not  clear 
that  this  decision  would  be  followed  where  the  "  crossing" 
rule  has  been  in  terms  enacted  for  the  regulation  of  navi- 

(o)  See  The  Independence  and  The  44.    See  also  Th^  Cologne  and  The 

Arthur  Gordon^  Lixah.  270.  Ranger,  L.  R.  4  P.  0.  619  ;  The 

(p)  The  Jennie  8.  Barker,  3  Anp.  ^sk  and  The  Niord,  L.  R.  3  P.  C. 

Mar.  Law  Gas.  42 ;  tupra,  p.  369.  436 ;  and  the  obseryation  of  James, 

{q)  The  Leverington,  11  P.  D.  117.  L.J.,  on  The  Veloeity  in  The  Oeeano 

\r)  The  Velocity,  L.  R.  3  P.  C.  and  The  Virgo,  3  P.  D.  60. 
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Art.  16.  gation  in  a  winding  river.  In  another  case,  decided  under 
the  Thames  rules,  which  contained  an  Article  identical  in 
terms  with  Art.  16  of  the  general  Eegulations,  a  steam- 
ship proceeding  up  the  river,  against  an  ebb  tide,  and  in  a 
reach  of  which  the  direction  is  S.W.,  was  crossing  the 
channel  obliquely  in  order  to  clear  a  ship  in  her  path. 
Whilst  so  doing,  there  was,  on  her  starboard  side,  and  in 
the  reach  above  her,  of  which  the  direction  is  about 
"W.N.W.,  another  steamship  coming  down.  The  collision 
occurred  about  the  meeting  of  the  two  reaches.  It  was 
held  by  the  Court  of  Appeal  that  the  ships  were  crossing 
ships,  and  that  it  was  the  duty  of  the  vessel  boimd  up  the 
river  to  keep  out  of  the  way  (s). 

A  steamer  bound  for  Fenarth  Dock,  and  showing  the 
usual  docking  signal,  was  held  not  to  be  relieved  from  the 
duty  of  keeping  out  of  the  way  of  another  steamer  which 
was  coming  down  Cardiff  drain  on  her  starboard  bow  (t). 

Where  two  steamships  are  approaching  from  different 
directions  a  buoy,  lightship,  headland,  or  other  point  at 
which  each  must  in  the  ordinary  course  of  navigation  alter 
her  course,  and  before  either  of  them  rounds  the  point 
they  are  upon  courses  which,  if  continued,  will  intersect,  it 
is  doubtful  whether  they  are  crossing  ships  within  Art. 
16  (m).  It  would  seem  that  the  Article  assumes  that  the 
two  ships  will  in  the  ordinary  course  of  navigation  continue 
upon  intersecting  courses  until  they  clear  each  other.  But 
it  has  been  held  to  apply  where  one  of  the  ships  was  in 
Cardiff  drain  and  the  other  was  in  the  entrance  channel  to 
the  Eoath  basin  (x).  These  are  two  narrow  cuts,  running 
in  N.N.E.   and  N.E.  directions,  through  the  mud  off 

(«)  The  Oeeano  and  The  Virgo,  3  (ti)  The  question  was  raised,  but 

P.  D.  60.    See  also  as  to  the  duty  not  decided,  with  reference  to  vea- 

of  two  ships  rounding  a  bend  in  a  sels  passing  the  Newarp  lightship, 

river,  one  outside  the  other,  The  off  larmouth,  in   The  Ed^vforth^ 

Bywell  Cattle,  4  P.  D.  219.  17th  Nov.  1885. 

(0  The  St,  AudrieSy  6  Asp.  Mar.  {x)  The  LeveringUm,  11  P.  D.  117. 
Gas.  652. 
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Cardiff  docks,  and  they  join  or  intersect  at  the  angle      Art.  16. 
above  mentioned.     This  seems  a  strained  application  of 
Art.  16,  but  there'is  no  doubt  as  to  the  meaning  and  effect 
of  the  decision  (y), 

A  steamship.  The  Cayuga^  after  coming  out  of  her  dock 
in  New  York  harbour,  and  straightening  herself  down  the 
river,  was  heading  S.S.W.  At  the  same  time  T^e  James 
Watty  another  steamship,  was  coming  up  on  a  S.  by  E. 
course  abaft  the  beam  of  The  Cayuga  on  her  starboard 
quarter,  and  overtaking  her.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  they  were  crossing  ships, 
and  that  The  Cayuga  was  in  fault  for  not  keeping  out  of 
the  way  of  The  James  Watt  under  Art.  14  of  the  Begula- 
tions  of  1863  (2).  This  case,  it  is  submitted,  would  not  be 
followed  in  this  country  (a) ;  and  it  seems  to  be  inconsistent 
with  other  American  decisions  (i). 

Article  17  {c). 

If  two  ships,  one  of  ichich  is  a  sailing  ship  and  the  other  a      Art.  17. 
steamship,  are  proceeding  in  such  directions  as  to  invoke  risk  Sailing  ship 
of  collision,  the  steamship  shall  keep  out  of  the  way  of  the  "4^^1Lj„ 
sailing  ship. 

This  Article  is  identical  with  Art.  17  of  the  Regula- 
tions of  1880,  and  with  Art.  15  of  the  Eegulations  of 
1863. 

As  to  "  risk  of  collision,"  see  above,  p.  349  ;  as  to  how 
to  "  keep  out  of  the  way,"  see  pp.  411,  471 ;  and  as  to  the 
duiy  of  the  sailing  ship  to  keep  her  course,  see  Art.  22. 

(y)  LoidEsher,M.R.,  bywayof  was  an   << overtaking"  ship,  and 

illustTation  of  a  case  in  wMoh  Art.  bound  to  keep  out  of  the  way  of 

16  applies,  suggested  the  case  of  The  Cayuga. 

two  ships  rounding  Grain  Spit  at  (a)  See  The  SeatoUy  9  P.  D.  1. 

the  junction  of  the  Thames  and  {b)  See   The  Oeeanut^   6  Bened. 

Medway.  645;    The  Qroevetwr,   Abbot,   Ad. 

(z)  The  Cayuga,    14  Wall.   270.  10S\  The  Rhode  Island,  Oloott,  dOb; 

According  to  the  definition  pro-  1  Blatchf.  363. 

posed  by  Brett,  L.J.,  in  The  Fran^  (c)  Corresponding  to  Art.  20  of 

eonia,  2  P.  D.  8,  The  James  Watt  the  Washington  Regulations. 
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Beaflon  of  the 
rale  that  a 
steamship 
mast  keep 
oat  of  the 
way. 


Art.  17.  A  steamship  may  "  keep  out  of  the  way  "  of  the  other 

vessel  in  any  way  she  thinks  fit.  She  may  go  ahead, 
astern,  or  on  either  side  of  the  other.  "  Give  way  '*  in  the 
Trinity  House  Eules  of  1840  had  a  narrower  meaning,  and 
required  the  ship  which  had  to  "  give  way  "  to  pass  imder 
the  stem  of  the  other  (rf). 

A  steamship  hove-to  under  canvas  with  her  steam  up 
would,  it  is  submitted,  be  held  to  be  "  proceeding  "  within 
the  meaning  of  Art.  17  {e) ;  and  also  a  sailing  ship  in  a 
flat  cahn. 

The  reason  of  the  rule  of  Art.  17  is  said  to  be  that  a 
steamship  is  more  completely  imder  command  than  a 
sailing  ship.  She  can  go  ahead  in  the  teeth  of  the  wind, 
and  she  can  stop  or  go  astern,  as  she  pleases  (/).  This, 
however,  is  true  only  to  a  limited  extent  in  the  case  of  a 
tug  with  a  ship  in  tow ;  and  in  approaching  her  the  other 
ship  must  take  her  encumbered  condition  into  considera- 
tion (g).  In  America  a  schooner  was  held  in  fault  for  not 
holding  herself  in  stays  to  aUow  a  tug  with  a  fleet  of  barges 
in  tow  to  pass  (A).  But  the  tug  is  a  steamship  within  the 
meaning  of  Art.  17,  and  must  comply  with  that  Article, 
so  far  as  she  can  (t).  In  narrow  waters  it  is  frequently 
dangerous  for  a  long  and  heavy  steamship  to  keep  out  of 
the  way,  where  the  sailing  ship  can  do  so  without  difficulty. 
But,  if  it  is  possible,  the  law  requires  the  steamship  to  keep 
out  of  the  way. 

The  duty  of  the  steamship  imder  Art.  17  is  the  same, 

whether  the  sailing  ship  is  close-hauled  or  free,  and  whether 

she  is  on  the  port  or  starboard  tack.     If  the  steamship  is 

sailing  ship,     crossiug  the  course  of  the  sailing  ship,  and  at  the  same 


Daty  of  a 
steamship 
meeting-, 
orossing,  and 


(d)  See  The  Rote,  2  W.  Rob.  1. 

{e)  See  The  Jennie  8.  Barker,  3 
Asp.  Mar.  Law  Gas.  42  ;  The  Sun- 
nyeide,  1  Otto,  208.  The  Byron, 
tupra,V'  415.  The  Helvetia,  3  Asp. 
Mar.  Law  Gas.  43  (note),  would 
probably  not  be  followed. 


(/)  The  Arthur  Gordon  and  The 
Independence,  Lnsh.  270. 

{if)  The  Arthur  Gordon,  supra; 
The  Gala  and  The  Zenobia,  Holt, 
112. 

(A)  The  W.  C.  Redjield*i  Bened. 
227. 

(i)  See  supra,  p.  185. 
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time  overtaking  her,  she  is  required  to  keep  out  of  the  way  Art.  17. 
by  Art.  20  as  well  as  by  Art.  17.  If  she  is  meetiiig  the 
sailing  ship  end  on,  or  nearly  end  on,  she  is  not  required 
by  the  Eegulations  to  pass  on  one  side  rather  than  the 
other ;  she  may  "  keep  out  of  the  way,"  under  Art.  17,  as 
she  thinks  best.  If  she  is  being  overtaken  by  the  sailing 
ship,  it  appears  that,  by  the  operation  of  Art.  20  and  Art. 
22,  she  is  required  to  keep  her  course  (k). 

The  difference  between  the  rule  contained  in  Art.  17  and  Difference 
the  old  rule  of  "  port  helm  "  should  be  observed.     In  the  Art.  n  and 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steam-  *^®,^^^^® 
ship  end  on,  her  duty  is  to  keep  her  course,  and  not,  as  has  helm/' 
been  supposed,  to  put  her  helm  to  port  (/). 

The  obligation  which  Art.  17  throws  upon  a  steamship  Heavy  obli- 
in  every  case  where  there  is  risk  of  collision  with  a  saQing  ^^^T^^a 
ship,  is  heavy.  "  It  is  the  duty  of  a  steamer,  where  there  ateamahips. 
is  risk  of  collision,  whatever  may  be  the  conduct  of  the 
sailing  vessel,  to  do  everything  in  her  power  that  can  be 
done,  consistently  with  her  own  safety,  in  order  to  avoid 
collision"  (m).  At  the  same  time,  "When  a  steamer  is 
condemned  for  having  omitted  to  do  something  which  she 
ought  to  have  done,  it  seems  just  to  require  proof  of  three 
things:  first,  that  the  thing  omitted  to  be  done  was  clearly 
in  the  power  of  the  steamer  to  do ;  secondly,  that,  if  done, 
it  would  in  all  probability  have  prevented  collision ;  and, 
thirdly,  that  it  was  an  act  which  would  have  occurred  to 
any  officer  of  competent  skill  and  experience  in  command 
of  the  steamer"  (w).  It  follows  from  this  that  the  mere 
fact  that  a  ship  required  to  keep  out  of  the  way  has  been 
in  collision  is  not  evidence  of  negligence  on  her  part. 

The  duty  of  the  steamship  has  been  thus  defined  by  the 

ik)  Under   the    Regnlaiions   of  (/)  The  Bougainville  and  The  Jot. 

1863,  there  was  a  doubt  as  to  the  C.  Steventon,  L.  B.  5  P.  G.  316. 

duty  of  a  steamship  being  oyer-  (m)  Per  Westbury,  C,  in  Inman 

taken  by  a  sailing  ship :   see  The  ▼.  JBeck,  The  City  of  Antwerp  and 

Fhilotaxe,  3  Asp.  Mar.  Law  Gas.  The  Friedrieh,  L.  R.  2  P.  G.  25,  30, 

512.  34. 

(«)  Per  Westbury,  C.,  xHd, 
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Art.  17.      Supreme  Court  of  the  United  States:  "The  Bules  require, 
'  when  a  steamship  and  sailing  vessel  are  approaching  from 

opposite  directions  or  on  intersecting  lines,  that  the  steam- 
ship, from  the  moment  the  sailing  yessel  is  seen,  shall 
watch  with  the  highest  diligence  her  course  and  move- 
ments, so  as  to  he  able  to  adopt  such  timely  measures  of 
precaution  as  wiU  necessanl j  prevent  the  two  boats  coming 
in  contact "  {k). 
And  of  a  tug       The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a 
sMp  L  towT^    strong  head  wind  against  her,  does  not  justify  the  tug  in 
departing  from  Art.  17,  and  neglecting  to  keep  out  of  the 
way  of  a  sailing  ship  (/).     A  steamship  of  1,356  tons  was 
held  in  fault  for  not  keeping  out  of  the  way,  although 
she  had  in  tow  a  disabled  vessel  of  1,495  tons,  with  a  long 
scope  of  tow  rope,  so  that  the  towage  was  a  service  of  diffi- 
culty {m). 
Steam  trawler      But  the  case  is  otherwise  with  a  steam  trawler.    A  steam 
d^wn.    ^       trawler  with  her  trawl  down,  going  one  or  one  and  a  half 
knots  through  the  water  (n),  and  carrying  on  her  mast  the 
two  lights  prescribed  by  Order  in  Coimcil  of  30th  Dec., 
1884  (o),  saw  a   sailing  ship   approaching  her  so  as  to 
involve  risk  of  collision.     It  was  held  by  Butt,  J.,  that 
the  carrying  her  lights  on  her  mast,  and  not  side  lights, 
indicated,  as  the  fact  was,  that  she  had  little  power  of 
keeping  out  of  the  way,  and  that  Art.  23  applied,  so  as  to 
prevent  the  application  of  Art.  17.     The  sailing  ship  was 
held  to  be  alone  in  fault  for  the  collision,  though  the 
trawler  did  nothing  to  keep  out  of  the  way  (/?). 
Duty  of  the         The  duty  of  the  sailing  vessel  is  to  keep  the  course  upon 
*      ^     ^'     which  she  was  when  the  other  vessel  was  sighted;  but 
where  a  sailing  ship,  when  at  a  distance  of  two  miles  from 

{k)  The  CarroU,  8  Wall.  302,  308 ;  (m)  The  American  and  The  Suria^ 

The  Lueile,    15   Wall.   676.      The  L.  R.  6  P.  0.  127. 
Falcon,  19  WaU.  76,  in  to  the  same  (n)  This  is  dear  from  the  facts, 

effect.  (o)  See  above,  p.  382. 

(0  The   Warrior,  L.  R.  3  A.  &  [p)  The    Ttoeedtdale,   14    P.   D. 

E.  563.  164. 


Digitized  by 


Google 


STEAMdHIF  MUST  KEEP  OUT  OF  WAY  OF  SAILING  SHIP.  433 

the  steamship,  altered  her  hehn  slightly,  it  was  held  that      Art.  17. 

she  was  not  therefore  in  fault  for  the  collision  (q).    The  ~" 

mere  fact  that  a  steamer  is  taking  no  step  to  keep  out  of 

the  way,  will  not  oast  upon  the  sailing  ship  the  duty  of 

manoeuvring,  for  the  steamer  is  able  to  manoeuvre  and 

keep  out  of  the  way  even  when  the  sailing  ship  is  very 

close  to  her  (r).     But  in  the  Thames,  in  a  case  where  it 

was  unsafe  and  impracticable  for  a  steamer  to  keep  out  of 

the  way  of  a  sailing  barge,  and  the  steamer  gave  the 

signal  prescribed  by  Art.  21  of  the  Thames  Byelaws,  the 

barge  was  held  to  blame  for  not  keeping  out  of  the 

way  («). 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  imder  way,  will  not  be  held  free  from  blame 
if  she  simply  keeps  on  her  course  and  does  nothing.  It  is 
her  duty  to  be  on  the  alert,  with  her  people  stationed  at 
the  sheets  and  braces  ready  to  let  them  fly  and  haul  the 
yards,  if  necessary,  so  as  to  assist  the  helm  in  case  the 
steamship  comes  into  view  at  so  short  a  distance  that  a 
collision  can  be  avoided  only  by  action  on  the  part  of  the 
sailing  ship  (Q. 

A  sailing  ship,  turning  to  windward  in  the  Thames,  Cases  iUns- 
went  about  when  she  got  to  the  edge  of  the  tide,  without  Artn. 
giving  any  notice  to  a  steamship  astern  of  her.     The 
steamship  was  held  solely  in  fault  for  a  collision  which 
followed  (t*). 

A  barque,  rounding-to  before  coming  to  an  anchor,  was 
held  not  to  be  in  fault  for  a  collision  with  a  steamship, 
although  the  steamship  alleged  that  she  was  baffled  by  the 
rapid  change  of  the  barque's  lights,  and  that  the  collision 
was  caused  by  the  barque's  departure  from  the  rule  re- 
quiring her  to  keep  her  course  (x). 

{q)  The  Norma,  3  Asp.  Mar.  Law  (0  The  Zadok,  9  P.  D.  114,  118. 

Gas.  272.  (u)  The  PaUUine,    1  Asp.  Mar. 

(r)  The  mghgate,  62  L.  T.  N.  S.  Law  Gas.  468. 

841.  {x)  The  Monsoon  Y.  The  Neptune, 

(«)  The  Long  Newton,  6  Asp.  M.  2  Mar.  Law  Gas.  O.  S.  289;  Holt, 

G.  302.  186. 

M.  F  F 
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Art.  17.  But  a  sailing  ship  must  not  go  about  at  an  improper 

time  or  place,  so  as  to  embarrass  the  steamship  (y). 

Where  a  steamship  was  crossing  the  English  Channel  at 
twelve  knots  an  hour,  and  ran  down  a  sailing  ship  with 
her  lights  burning  and  obeying  the  Eegulations,  it  was 
said  by  the  Court  that  she  must  be  in  fault.  If  it  was 
thick,  she  was  in  fault  for  going  so  fast;  and  if  it  was  fine, 
she  was  bound  to  see  and  avoid  the  other  ship  (2). 


Art.  18. 

Steamship  to 
slow  or  re- 
verse engines 
if  neoesBary. 


Article  18  (a). 

Every  steam'Shipy  when  approaching  another  shipj  so  as  to 
involve  fnsk  of  collisiony  shall  slacken  her  speed,  or  stop  and 
reverse,  if  necessary. 

This  Article  answers  to  Art.  18  of  the  Regulations  of 
1880,  and  is  identical  with  it.  It  is  almost  identical  with 
Art.  16  of  the  Eegulations  of  1863  ;  the  direction  in  the 
latter  as  to  speed  in  a  fog  being  omitted  from  the  present 
Art.  18,  and  forming  part  of  Art.  13  of  the  existing  Eegu- 
lations. 

Apart  from  the  Eegulations,  it  would  be  negligence  if  a 
steamship,  having  the  opportunity  to  do  so,  failed  to  stop 
and  reverse,  '*  if  necessary  "  {h) ;  and  Art.  18  appears  to  be 
little  more  than  a  declaration  of  the  law  in  this  respect  (r). 
But  it  will  be  seen  below  that  an  infringement  of  the 
Article  may  cause  a  ship  to  be  held  in  fault  for  a  collision, 
although  it  did  not  in  fact  cause  or  contribute  to  it,  and 
although  there  was  no  actual  negligence. 


(y)  The  General  Lee,  3  Mar.  Law 
Gas.  O.  S.  204  (Irish  case) ;  The 
FotomaCy  8  Wall.  590 ;  and  see  infray 
p.  477,  as  to  the  duty  of  a  sailing 
ship  to  beat  out  her  taok. 

(z)  The  Samphire  and  The  Fanny 
Beele,  Holt,  193. 

(a)  Corresponding  to  Art.  23  of 
the  Washington  Regulations, 
whioh,  however,  applies  only  to 


steam  vessels  reqoired  to  keep  oat 
of  the  way. 

{b)  See  The  Birkenhead,  3  W. 
Rob.  76 ;  The  James  WaU,  2  W. 
Rob.  270 ;  The  Vivid,  7  Not.  of 
Gas.  127. 

(e)  See  per  Lord  Halsbury,  G., 
in  The  Ceto,  14  App.  Gas.  670, 673; 
per  Lord  Bramwml^  ib.  p.  689. 
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Art.  13  cannot  be  broken  without  at  the  same  time      Art.  18. 
breaking  Art.  18  (rf). 

The  requirement  of  Art.  18  is  that  a  vessel,  when 
approfiwhing  another  vrith  risk  of  collision  shall,  whatever 
her  speed  may  then  be,  slacken  it,  if  possible ;  and,  at  the 
same  time  or  afterwards,  if  necessary,  stop  and  reverse  {e). 
This,  it  is  submitted,  is  the  meaning  of  the  Article,  though 
the  construction  is  not  altogether  clear ;  for  the  position  of 
the  words  "if  necessary"  admit  of  their  being  read  with, 
and  as  a  qualification  of,  the  direction  to  "  slacken,"  as  well 
as  of  the  direction  to  "stop  and  reverse."  In  T?ie  CetOy  it 
was  assumed  by  the  learned  lords  (/)  who  referred  to  the 
point,  that  the  word  "  necessary"  applied  only  to  stopping 
and  reversing.  The  necessity  which  the  Article  speaks  of 
is  the  necessity  of  avoiding  risk  of  collision  (</).  "  Neces- 
sary" does  not  mean  that  the  situation  is  such  that  vrithout 
stopping  and  reversing  a  collision  would  take  place;  it 
means  rather  prudent  or  expedient  (A).  Necessity  exists, 
if  "  the  circumstances  are  such  as  to  convey  to  the  mind  of 
a  skilled  seaman  that  risk  of  collision  is  so  imminent  as  to 
make  it  indispensable  to  stop  and  reverse  "  (i). 

A  steamship  in  a  fog  so  dense  that  a  vessel  could  not  be 
seen  her  own  distance  off,  hearing  the  whistle  of  another 
continually  approaching,  was  held  in  fault  for  not  reversing 
until  the  other  vessel  was  seen  (A).  But  the  decisions  cited 
below  show  that  the  direction  to  "  reverse  if  necessary  "  is 
not  confined  to  cases  of  imminent  danger  such  as  this. 

In  The  Ceto  {ubi  supra),  Lord  Pitzgerald  seems  to  have  Necessity 
been  of  opinion  that,  where  risk  of  collision  exists,  for  a  ^axent. 
ship  without  necessity  to  stop  and  reverse  so  as  to  bring 

(i)  Per  Lord  Eaher,  M.  B.,  Th$  14  App.  Gas.  670,  684. 

SboT,  11  P.  D.  26.  (A)  Fer  Lord  Bramwell,  14  App. 

(<y)  See  The  Beryl,  9  P.  D.  137,  Gas.  689. 

145.  (i)  Fer   Loid   Fitzgerald,    ibid. 

(/).  Lords    Selbome,    Watson,  p.  690 ;  and  see  J9^  Lord  Henohell, 

Fitzgerald.  ib,  p.  694. 

ig)  Fer  Lord  Watson,  The  Ceto,  {k)  The  Dordogne,  10  P.  D.  6. 

ff2 
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^^'  ^^'  herself  to  a  standstill  is  negligence  (/).  It  is  submitted 
that  no  such  general  rule  can  be  laid  down,  though  under 
certain  circumstances  the  manoeuvre  may  be  wrong. 

In  The  Bert/l  (w),  Bowen  and  Fry,  L.  J  J.,  questioned 
whether  the  words  "  if  necessary  "  mean  "  if  it  is  actually 
necessary,"  or,  "  if  the  officer  in  charge  should  reasonably 
think  that  a  necessity  has  arisen."  In  The  Ceto  (w),  it  was 
held  that  the  latter  interpretation  is  the  correct  one  (o). 
The  exigency  of  the  rule  is  there  defined  by  Lord 
Watson  (jt?)  :  "In  broad  daylight,  or  at  night  time,  so 
long  as  a  ship's  lights  are  discernible  at  a  moderate  dis- 
tance I  do  not  think  that  it  is,  within  the  meaning  of  the 
rule,  *  necessary  '  for  two  approaching  steamers  to  stop  and 
reverse  until  it  becomes  apparent  to  the  eye  that  if  they 
continue  to  approach  they  will  in  all  likelihood  either 
shave  close  or  collide.  When  approaching  vessels  are 
enveloped  in  a  fog  and  cannot  see  each  other,  the  rule 
must,  in  my  opinion,  apply  with  greater  stringency." 
After  describing  the  uncertainty  which  always  exists  as  to 
the  distance,  position,  and  course  of  a  steamship  in  a  fog, 
whose  presence  is  known  only  by  the  sound  of  its  whistle, 
Lord  Watson  proceeds :  "  When  two  steamships,  invisible 
to  each  other,  by  reason  of  a  thick  fog  find  themselves 
gradually  drawing  nearer  until  they  are  within  a  few 
ships'  lengths,  they  are,  in  my  opinion,  within  the  second 
direction  of  rule  18,  and  each  of  them  ought  at  once  to 
stop  and  reverse,  unless  the  fog  signals  of  the  other  vessel 
have  distinctly  and  unequivocally  indicated  that  she  is 
steered  on  a  relatively  safe  course  and  will  pass  dear  with- 
out risk  of  collision." 

So  Lord  Herschell  {q) :  "  The  necessity  must  not  be  such 
as  to  become  manifest  only  when  all  the  facts  are  ascer- 
tained.   It  must  be  such  as  would  be  apparent  to  a  seaman 


7)  14  App.  Cae.  670,  693.  M.^  ?-»3  ^^  ^^^*  "f**  ^!*PT^ ' 


9  P.  D.  137,  144.  and  in  7^  Bwrdogne,  10  P.  D.  6. 

(ft)  14  App.  Cas.  670.  {p)  Ibid.  p.  686. 

(o)  See  tLe  judgement  of  Bretfc,  (q)  Ibid,  p.  694. 
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of  ordinary  skill  and  prudence  with  the  knowledge  which  Art.  18. 
he  possesses  at  the  time."  Lord  Esher,  M.  E.,  had  pre- 
viously expressed  the  same  opinion :  "  When  you  speak 
of  rules  that  are  to  regulate  the  conduct  of  people,  those 
rules  can  only  apply  to  circumstances  which  must  or  ought 
to  be  known  to  the  people  at  the  time.  Tou  cannot  regu- 
late the  conduct  of  people  as  to  unknown  circumstances"  (r). 

As  pointed  out  above  (Art.  18),  it  will  probably  be  held  Whether 
to  apply  in  rivers,  harbours,  and  other  narrow  waters,  as  f^ii^imji 
well  as  at  sea ;  and  that  in  waters  where  local  rules  of  navi-  waters, 
gation  are  in  force  it  supplements  the  local  rules,  and  must 
be  read  and  obeyed  in  conjimction  with  them,  so  far  as 
possible.     In  a  Scotch  case  it  was  held  to  apply  in  the 
Clyde,  where  local  rules  are  in  force  («). 

In  consequence  of  a  leading  decision  of  the  House  of  EflPect  of  non- 
Lords  (0,  it  is  of  the  highest  importance  that  the  con-  ^"^^^lls; 
struction  and  application  of  Art.  18  should  be  properly  36  &  37  Vict, 
understood.     Like  the  other  Steering  and  Sailing  Rules,  it    '     *  '     ' 
must  be  read  in  conjunction  with  Art.  23 ;  but  although 
that  Article  has  been  held  to  justify  a  steamship  in  not 
stopping  and  reversing  where  keeping  on  is  the  one  only 
chance  of  avoiding  collision,  the  officer  who  elects  not  to 
stop  and  reverse  his  engines,  where  there  is  risk  of  colli- 
sion, takes  upon  himself  a  heavy  responsibility.     The 
requirements  of  the  law  in  this  matter  can  only  be  appre- 
ciated by  a  careful  examination  of  the  cases. 

It  was  held  by  the  Privy  Council  that  the  corresponding  The  Jemond 
Article  (Art.  16)  of  the  Regulations  of  1863  appHed  only  ^^^g.^'*'"' 
"  when  there  is  a  continuous  approaching  of  the  two  ships ;" 
that  Art.  13  and  Art.  16  (of  the  Regulations  of  1863)  were 
to  be  read  together ;  that,  so  reading  them,  it  was  evident 

(r)  The  Beryl,  9  P.  D.  137,  138.  (»)  LittU  ▼.  Burnt,  The  Owl,  and 

These   words   were   quoted   with  The  Ariadne,  9  Sees.  Gas.  4th  ser. 

approval  by  Lord  HerscheU  in  7%«  118. 

Theodore  H,  Rand,    12  App.  Gas.  (t)  The  Voorwaarts  and  TheKhe- 

260  ;   and  by  Lord  Fitzgerald  in  dive,  5  App.  Gas.  876  ;  see  below, 

The  Ceto,  14  App.  Gas.  670,  691.  p.  440. 
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^^'  ^^'  that  the  duty  to  slacken  or  stop  and  reverse  under  Art.  16 
did  not  necessarily  arise  at  the  same  moment  Art.  13 
became  applicable;  and  that  if  two  ships,  approaching 
each  other  under  circumstances  such  that  the  "  meeting  " 
rule  is  applicable,  port  their  helms  so*  that  there  is  no 
longer  risk  of  collision,  Art.  18  never  becomes  applicable, 
and  there  is  no  duty  on  either  ship  to  slacken,  or  to  stop 
and  reverse  (^). 

This  seems  to  be  the  efEect  of  the  decision  in  The 
Jesmond  and  The  Earl  of  Elgin.  The  facts  in  that  case 
were  as  follows : — The  Jesmond  was  a  screw  steamship  of 
689  tons  register,  in  water  ballast.  The  Earl  of  Elgin  was 
a  screw  steamship  of  608  tons  register,  with  a  cargo  of 
coals  on  board.  Each  ship  sighted  the  other  in  the  open 
sea  at  a  distance  of  a  mile  and  a  half.  They  were 
approaching  each  other  at  a  joint  speed  of  eight  or  nine 
miles  an  hour,  on  courses  nearly  opposite,  and  nearly  end- 
on  within  the  meaning  of  Art.  13  of  the  Regulations  of 
1863.  The  Jesmond  put  her  helm  to  port  and  brought 
red  to  red.  She  did  not  slacken  her  speed,  or  stop  or 
reverse  her  engines.  It  was  contended  that  she  ought  at 
the  moment  when  she  ported  to  have  slackened  her  speed. 
It  was  held  by  the  Privy  Council  that,  having  ported  and 
brought  red  to  red,  the  original  risk  of  collision  was  deter- 
mined, and  that  she  was  under  no  obligation  then  or 
afterwards  to  slacken  her  speed  imder  Art.  16  (of  the 
Regulations  of  1863).  This  case  was  followed  by  the 
Privy  Coimcil  in  The  Rhondda  (w). 
TkeRhmdda  The  circumstances  of  that  case  were  as  follows: — ^The 
steamship  Rhondda  rounding  Faro  Point  from  the  west- 
ward, to  enter  the  Straits  of  Messina,  saw  the  mast-head 
and  red  lights  of  The  Alsace  Lorraine  on  her  starboard 
bow,  distant  about  a  mile.    Her  helm  was  put  hard-a-port 

(0  The  Jesmond  and  The  Earl  of      (Amer.  case). 
Elgin,  L.  B.  4  P.  G.  1 ;  and  see  (»)  8  App.  Gas.  549. 

The  Milwaukee,  Brown,  Ad.   313 
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No  order  was  given  to  the  engines,  which  were  going  full  Art.  18. 
speed  ahead.  The  vessels  were  approaching  each  other  at 
a  combined  rate  of  fifteen  miles  an  hour.  Owing  to  a 
current,  or  eddy  tide,  taking  the  ship  on  her  starboard 
bow,  she  did  not  properly  answer  her  helm.  As  soon  as 
this  was  perceived  her  engines  were  stopped  and  reversed. 
It  was  held  by  the  Privy  Council  that  The  Rhondda  was 
not  in  fault  by  the  rule  laid  down  in  The  Khedive  (^),  for 
not  stopping  and  reversing,  when  the  other  ship  was  first 
seen.  If  The  Rhondda  had  answered  her  port  helm,  the 
risk  of  collision  would  have  been  determined,  and,  accord- 
ing to  the  interpretation  of  Art.  16  of  the  Eegulations  of 
1863  (answering  to  Art.  18  of  the  existing  Regulations), 
she  was  under  no  obligation  to  slacken  her  speed  or  to 
stop  and  reverse.  It  was  only  when  the  failure  of  her 
port  helm  manoeuvre  became  apparent  that  the  duty  to 
stop  and  reverse  arose.  She  did  then  stop  and  reverse, 
and  was  therefore  free  from  blame.  In  the  words  of 
Lord  Watson  in  The  Khedive ^  it  was  a  case  where  Art.  16 
"  could  not  reasonably  be  held  to  apply  before  the  moment 
at  which  it  was  actually  obeyed"  (y). 

There  is  some  diflSculty  in  reconciling  The  Beryl  de- 
cided by  the  Court  of  Appeal  with  the  decisions  in  The 
Jesmond  and  The  Rhondda.  In  The  Jeamond  it  was  held 
that  the  "meeting"  and  the  "stopping  and  reversing" 
rules  (Arts.  13  and  16  of  the  Eegulations  of  1863),  were 
to  be  read  together;  in  The  Beryl^  Brett,  M.R.,  held 
that  the  corresponding  Regulations  of  1880  (Arts.  16  and 
22)  were  wholly  independent  of  the  stopping  and  revers- 
ing rule  (Art.  18).  He  held  that  Art.  18  "does  not  in 
any  way  modify,  clash  with,  or  require  to  be  construed  at 
the  same  time  as,  the  other  rules."  It  is,  he  said,  a  whoUy 
independent  rule.  It  applies,  like  the  other  rules,  at  the 
moment  before  risk  of  collision  exists,  when  the  position 

(x)  5  App.  Cas.  876.  (y)  6  App.  Caa.  902, 


Digitized  by 


Google 


440 


THE  REGULATIONS. 


^rt.  18.  and  action  of  two  steamships  is  such  as  to  involve  risk  of 
collision.  "It  must  apply  if  the  circumstances  are  auch 
that  an  officer  of  ordinary  skill  and  care  would  be  bound 
to  come  to  the  conclusion  that,  if  the  ships  continue  to 
approach  each  other,  there  will  be  risk  of  collision"  (s). 
It  does  not  appear  that  either  The  Jesmojid  or  Tlie  Bhandda 
was  cited  in  The  Beryl;  and  it  may  be  doubted  whether 
the  interpretation  placed  upon  the  "  stopping  and  revers- 
ing "  rule  in  The  Jesmond  is  not  preferable  to  that  adopted 
in  The  Beryl.  The  latter  case  has,  however,  been  followed 
in  the  Court  of  Appeal  and  House  of  Lords  (a). 
The  Beryl.  In  The  Beryl  it  was  not  held  that  the  duty  to  stop  and 

reverse,  on  the  part  of  the  one  ship,  arose  at  the  same 
moment  as  the  duty  to  take  steps  to  keep  out  of  the  way, 
on  the  part  of  the  other  ship.  On  the  contrary,  Brett, 
M.E.,  held  that,  after  it  became  the  duty  of  The  Abeona 
to  take  precautions.  The  Beryl  was  not  wrong  in  continu- 
ing her  course.  But  before  the  vessels  came  within  300 
yards  of  each  other  (when  the  collision  was  inevitable) 
Art.  18  came  into  operation,  and  The  Beryl  was  in  fault 
for  not  having  stopped  and  reversed. 
The  Voor-  The  distinction  between  The  Jesmond  and  The  Khedite, 

^^Xh^ive.  subsequently  decided  by  the  House  of  Lords,  should  be 
noted.  The  facts  in  The  Khedive  were  as  follows: — The 
Khedive  and  The  Voorwaarts  were  two  ocean  steamships  of 
3,740  and  3,000  tons  register  respectively.  They  were 
proceeding  off  the  coast  of  Penang  at  full  speed  upon 
nearly  parallel  and  opposite  courses,  each  having  the  other 
on  her  starboard  bow,  green  light  to  green  light.  When 
they  were  from  half  to  three-quarters  of  a  mile  apart  T/w? 
Vooncaarts  suddenly  ported,  showing  her  red  to  The  Khe^ 
dive,  and  thereby  caused  risk  of  collision.  The  helm  of 
The  Khedive  was  put  hard-a-staxboard.  This  was  held  to 
be  a  right  manoeuvre.     At  the  same  time  the  order  was 

(z)  Per  Brett,  M.R.,  9  P.  D.  141.       The  Mentnon,  69  L.  T.  K.  8.  289  ; 
{a)  The  Lordogne^   10  P.  D.  6 ;       62  ib.  84. 
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given  to  stand  by  her  engines ;  a  minute  and-a-half  after-      Art.  18. 

wards  the  engines  were  stopped  and  reversed ;  one-and-a- 

half   minutes  after  this  the  collision  occurred.     By  not 

slackening  her  speed  or  stopping  and  reversing  when  the 

red  light  of  The  VoorwaarU  came  into  view  The  Khedive 

infringed  Art.  16   (of  the  Eegulations  of  1863).     The 

House  of  Lords  held  her  in  fault  under  37  &  38  Vict. 

c.  85,  s.  17.     The  Court  of  Appeal  had  gone  into  the 

question  whether,  having  regard  to  the  suddenness  of  the 

peril  caused  by  The   Voorwaart^  change  of  course,  the 

captfidn  of  The  Khedive  had  shown  want  of  proper  care, 

skill  or  nerve  in  not  giving  the  absolutely  right  order  to 

the  engines  for  a  minute  and-a-half  after  The  Voorwaarts^ 

red  light  came  into  view ;  the  House  of  Lords  held  that, 

having  deliberately  elected  to  keep  his  engines  going  ahead 

full  speed,  and  not  to  stop  and  reverse,  he  had  infringed 

the  Eegulations,  and  was  therefore  in  fault  under  36  &  37 

Vict.  c.  85,  s.  17  (6). 

There  is  difficulty  in  reconciling  the  decision  in  The  TheBenar$t. 
Benares  (c),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  with  some  of  the  dicta  of  the  learned  lords  who 
addressed  the  House  in  The  Khedive,  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  foimded.  But  The  Khedive  was  before  the  Court  of 
Appeal  in  The  BenareSy  and  the  intention  of  the  Court  was 
to  decide  nothing  contrary  to  The  Khedive.  That  case  was 
distinguished  as  depending  upon  special  and  different  cir- 
cumstances. The  circumstances  differed  in  this :  that  in 
The  KJiedive  the  not  stopping  and  reversing  was  wrong,  as 
matter  of  seamanship,  and  probably  contributed  to  the 
collision  (see  5  App.  Cas.  898,  899) ;  whereas  in  The 
Benares  the  departure  from  the  Eegulations  was  'Hhe 
one  chance  still  left  of  avoiding  danger  which  was  other- 
wise inevitable."    The  manoeuvre  adopted — ^keeping  on  at 

(h)  See  faiiher  as  to  this  case,  {c)  9  P.  D.  16. 

mpra,  p.  47. 
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Art.  18.      full  speed — ^though  unsuccessful,  was  held  to  be  necessaiy 
The  Bmar$9,     within  the  meaning  of  Art.  23,  and  therefore  in  aooordanoe 
with  the  law. 

At  first  sight  The  Khedive  seems  to  decide  that  a  steam- 
ship will  always  be  held  in  fault  if,  having  an  opportunity 
to  stop  and  reverse,  and  not  being  compelled  to  keep  on 
by  danger  other  than  that  of  collision,  she  does  not  stop 
and  reverse  before  the  collision  occurs.  But  although 
there  are  dicta  in  that  case  pointing  to  such  a  conclusion, 
the  decision  as  applied  to  the  facts  of  the  case  does  not  go 
so  far.  If  the  circumstances  are  such  that  departure  from 
Art.  18  was  necessary  within  the  meaning  of  Art.  23,  a 
ship  will  not  be  held  to  be  in  fault  though  she  does  not 
stop  or  reverse  before  the  collision.  Such  circumstances 
existed  in  The  Benares.  A  steamship.  The  Gerarda,  going 
seven  knots,  saw  a  green  light  a  point  on  her  port  bow 
distant  about  three-quarters  of  a  mile.  Her  helm  was  put 
to  starboard,  and  very  shortly  afterwards  The  Benares  was 
seen  with  her  port  side  open  and  showing  no  red  light. 
The  helm  of  The  Gerarda  was  put  hard-a-starboard  and 
the  engines  kept  on  full  speed.  The  Benares  struck  The 
Gerarda  on  her  starboard  side.  It  was  found  that  the 
first  starboarding  of  The  Gerarda  was  not  wrong,  and  that 
after  seeing  The  Benares^  port  side  the  only  chance  of 
escaping  collision  was  for  The  Gerarda  to  hard-a-starboard 
and  keep  on  at  full  speed,  as  she  did.  It  seems  therefore, 
that  not  to  stop  and  reverse  when  a  collision  is  in  fact  in- 
evitable, but  in  the  reasonable  opinion  of  the  person  in 
charge  may  possibly  be  avoided  by  keeping  on  full  speed, 
is  not  an  unnecessary  departure  from  the  Begulations. 
ne  Beryl.  The  case  of  The  Beryl  was  as  follows : — The  Abeona  and 

The  Beryl  were  steamships  crossing  at  right  angles.  The 
Abeona  having  The  Beryl  on  her  starboard  hand.  The 
Beryly  when  some  considerable  distance  off,  whistled  twice, 
and,  when  from  a  quarter  to  half  a  mile  off,  eased  her 
engines.    At  this  time  The  Abeona  ought  to  have,  but  had 
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not,  stopped  or  reversed  her  engines,  or  altered  her  course.  Art.  18. 
Then  she  eased  her  engines.  If  she  had  not  eased  there 
would  have  been  no  collision ;  but  by  easing  she  "  counter- 
acted TJw  BeryFs  manoeuvre."  When  the  vessels  were  so 
close  that  a  collision  was  inevitable — about  300  yards 
apart  (fl?) — ^both  stopped  and  reversed.  It  was  held  by 
Butt,  J.,  that  TJie  Abeona  had  been  wrongly  manoeuvred 
from  first  to  last,  and  that  ITie  Bei^yl  had  been  "  properly 
navigated  according  to  the  Regulations"  {e).  It  will  be 
observed  that  The  Beryl  did  not  reverse  her  engines  until 
the  colKsion  was  inevitable.  Upon  appeal  the  decision  of 
Butt,  J.,  as  to  The  Beryly  was  reversed.  The  Court  of 
Appeal  held  unanimously  that  the  duty  oif  ITie  Beryl, 
imder  Art.  18,  was  not  fulfilled  by  slackening  her  speed 
at  the  time  of  her  whistling  the  second  time ;  and  that  her 
duty  was  to  have  stopped  and  reversed  her  engines  at 
some  time  between  the  second  whistling  and  the  moment 
at  which  the  collision  became  inevitable. 

In  the  case  of  The  Memnon  (/),  that  vessel  was  held  to  The  Memnon. 
blame  for  a  collision  with  The  San  Salvador.  They  were 
steamships  crossing  nearly  at  right  angles,  and  The  San 
Salvador,  though  she  had  The  Memnon  on  her  own  star- 
board bow,  took  no  step  to  avoid  collision  until  she  was 
within  three  ships'  lengths  of  her,  when  she  starboarded. 
The  course  and  speed  of  The  Memnon  were  such  that,  had 
The  San  Salvador  kept  her  course.  The  Memnon  would  have 
passed  ahead  of  her  without  collision,  and  The  Memnon 
stopped  her  engines  as  soon  as  The  San  Salvador  star- 
boarded. It  was  held  that  The  Memnon,  as  well  as  The 
San  Salvador,  was  to  blame ;  that  those  on  board  her  were 
not  justified  under  the  circumstances  in  assuming  that 
The  San  Salvador  would  do  what  was  right;  that  they 

(d)  See  the  report  of  the  caae  on  (/)  6  Asp.  M.  G.  317.    In  Dom. 
ai^eal,  9  P.  D.  137,  142.                     Proc.  62  L.  T.  N.  S.  84.    This 

(e)  9  P.  D.  4.  case  is  referred  to  more  fnllj  ante, 

p.  62. 
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Art.  18.  ought  to  have  seen  that  the  courses  of  the  two  vessels 
were  involving  risk  of  ooUision,  and  accordingly  that 
they  ought  to  have  complied  with  Art.  18  earlier  than 
they  did. 

Th0  ArratooH       A  steamship,  A.,  by  porting  to  another,  B.,  that  was 
^^^'  approaching  her  with  aU  her  lights  showing,  shut  in  the 

green  light  of  B. ;  but  B.  by  perverse  starboarding  brought 
her  green  again  into  view ;  thereupon  A.  again  ported  and 
shut  in  B.'s  green;  B.,  continuing  to  starboard,  again 
brought  her  green  into  view,  and  a  collision  followed.  It . 
was  held,  under  37  &  38  Vict.  c.  85,  s.  17,  that  A.  was  in 
fault  for  not  having  stopped  and  reversed  before  the 
collision  (</). 

I%e  stanmore.  In  The  Stanmore  the  duty  to  stop  and  reverse,  and  not 
to  stop  only,  was  insisted  upon.  There  the  alteration  of 
the  other  ship's  course  at  the  distance  of  a  quarter  of  a 
mile  was  indicated  by  the  apparent  closing  of  the  mast 
head  and  side  light  (A\ 

The  Thames  In  The  Thames  and  The  Lutetia  a  vessel  was  held  in 

^^uetia,  iBk\At  for  not  having  stopped  and  reversed  "  when  the  risk 

of  collision  must  have  been  apparent "  (i). 

So,  in  America,  where  two  steamships.  The  C.  and 
The  M,y  were  approeu^hing  one  another  on  nearly  parallel 
opposite,  but  slightly  converging  lines,  and  in  a  position 
to  pass  clear.  The  C.  ported  and  ran  cwjross  The  JJT.,  render- 
ing collision  imminent,  and  The  M.  did  not  slacken,  signal, 
or  reverse  till  after  the  porting  of  The  C.  It  was  held  that 
The  M.  as  well  as  The  C,  was  to  blame,  the  Court  saying 
that  there  was  such  uncertainty  in  the  movements  of 
The  C,  as  called  for  the  closest  watch  and  the  highest 
diligence  {j). 

{g)  The  Arratoon  Apcar,  16  App.  (i)  McLaren  ▼.  Compagnie  Fran- 

Gas.  37.  ^aite  de  Navigation  d  Vapeur,  The 

(h)  The  Stamnore,  10  P.  D.  134.  Thamee  and   The  Lutetia,  9  App. 

As  to  the  closing  of  the   lights  Gas.  640,  661. 

indicating  a  change  of  course,  see  {j)  The  Manitoba^  16  Dayis  U.  S. 

above,  p.  360.  97. 
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Where  A.,  a  steamship  rounding  Tilbury  Ness  in  the  Art.  18. 
Thames,  under  a  port  hebn,  was  approaching  B.  on  the  The  Libra, 
other  side  of  the  point  in  such  a  position  that,  if  she  had 
not  been  under  a  port  helm,  there  would  have  been  risk  of 
collision,  it  was  held  by  Brett,  L.  J.,  that  it  was  not  A.'s 
duty  to  stop  and  reverse  under  the  Thames  Eule  No.  14, 
which  is  very  similar  in  terms  to  Art.  18  {k). 

The  application  of  Art.  18  to  a  steamship  hearing  the  -^plication 
fog-horn  or  whistle  of  another  ship  in  a  fog,  is  illustrated  a  fog. 
by  the  following  cases : — 

The  Kestrel  was  a  loaded  steamship  of  392  tons  register,  The  Frankland 

.  and  TlkM 

and  The  Frankland  a  loaded  steamship  of  541  tons  register,  ^eetrei. 
The  Frankland  was  at  sea,  going  at  a  moderate  speed,  in  a 
thick  fog,  on  a  S.S.E.  course.  She  heard  a  whistle  sounded 
many  times,  indicating  that  a  steamship  {The  Kestrel^  on 
a  N.N.W.  course)  was  approaching,  and  had  come  very 
near  to  her — ^so  near,  that  if  the  vessels  had  then  stopped, 
they  would  have  been  within  hailing  distance.  It  appears 
that  when  she  first  heard  The  Kestrels  whistle  she  stopped 
her  engines,  and  that  she  did  not  reverse  them  until  The 
Kestrels  red  and  mast-head  lights  were  seen  about  a  ship's 
length  off  a  point  on  the  starboard  bow.  It  was  held  that 
The  FranklancCs  engines  should,  in  compliance  with  Art.  16 
of  the  Eegulations  of  1863,  have  been  not  only  stopped, 
but  reversed,  so  as  to  bring  the  ship  to  a  standstill  as  soon 
as  the  approaching  whistle  indicated  that  the  ships  were 
within  hailing  distance  (/). 

In  The  Love  Bird  {m)y  a  steamship  in  a  thick  fog,  going  The  Love 
three  knots,  heard  the  blast  of  a  fog-horn  nearly  ahead.  ^*^^' 
She  was  held  in  fault  for  not  having  stopped  or  reversed 
her  engines  imtil  the  other  vessel  was   seen    about   a 
length  off. 

In  T/ie  Kirby  Hall(n)^  a  steamship  in  a  veiy  dense  TheKirh^ 

(k)  6  p.  D.  139.  (m)  6  P.  D.  80. 

\t)  The  Frankland  and  The  Kee-  (n)  8  P.  D.  71. 

trel,  L.  R.  4  P.  C.  629. 
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Art.  18.  fog  was  held  in  fault  for  not  stopping  her  engines  and 
bringing  herself  to  a  standstill,  as  soon  as  she  heard  the 
whistle  of  another  steamship  in  close  prozimiiy.  The 
decision  in  this  case  went  further  than  the  facts  of  the 
case  required.  The  fact  was,  that  The  Eirby  Hall  heard 
the  whistle  of  the  other  ship,  The  City  of  BrmselSj  twice, 
on  the  port  bow,  the  second  blast  being  nearer  than  the 
first.  The  engines  were  not  stopped  until  the  whistle  was 
heard  the  second  time  and  the  mast-head  light  of  The  City 
of  Brussels  was  seen  nearly  right  ahead,  distant  from  one 
to  two  ships'  lengths. 

Ths  Sarton.  A  steamship  sighting  a  barge  at  anchor  in  the  Thames 
without  a  light,  and  at  a  distance  of  a  ship's  length,  stopped 
her  engines,  but  did  not  reverse  them.  Butt,  J.,  expressed 
his  opinion  that  she  ought  to  have  reversed  her  engines 
upon  the  barge  being  reported  (o). 

^/f^  A  steamship  in  a  dense  fog,  hearing  a  whistle  on  her 

port  bow,  slackened  her  speed ;  she  heard  the  whistle  again, 
and  nearer  to  her.  It  was  held  that  she  was  in  fault 
under  Art.  18  for  not  stopping  and  reversing  upon  hearing 
the  whistle  the  second  time.  In  this  case  Brett,  M.  B., 
said :  "  It  may  be  laid  down  as  a  general  rule  of  conduct 
that  it  is  necessary  to  stop  and  reverse,  not  indeed  every 
time  that  a  steamer  hears  a  whistle  or  fog-horn  in  a  dense 
fog,  but  when  in  such  a  fog  it  is  heard  on  either  bow  and 
approaching,  and  is  in  the  vicinity ;  for  then  there  must 
be  risk  of  collision  "  (p).  Lord  Herschell,  in  The  Ceto  (y), 
used  similar  language:  ''I  think  when  a  steamship  is 
approaching  another  vessel  in  a  dense  fog  she  ought  to 
stop,  unless  there  be  such  indications  as  to  convey  to  a 
seaman  of  reasonable  skiU  that  the  two  vessels  are  so 
approaching  that  they  will  pass  well  clear  of  one  another.'* 
And  Sir  James  Hannen,  in  The  Rosetta  (r),  held  that  the 

(o)  The  SartoHy  9  P.  D.  44.  687. 

(p)  The  John  M^Intyre,  9  P.  D.  {q)  14  App.  Gas.  670,  696. 

135,  139 ;  approved  by  Loid  Wat-  (r)  6  Asp.  M.  C.  310. 
8on,   The  Ceto,  14  App.  Gas.  670, 


M'Iniyre. 
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duty  of  a  man  who  hears  in  a  fog  a  whistle  which  he  takes  Art.  18. 
(at  a  guess)  to  be  two  or  three  points  on  his  bow,  is  to 
reduce  his  speed  until  his  engines  are  only  just  moving, 
or  to  stop  them,  and  when  he  is  beginning  to  lose  steerage 
way,  then,  and  only  then,  put  them  on  again,  but  as 
slowly  as  it  is  possible  to  do  so. 

The  Bordogne  {8)f  in  a  fog  so  dense  that  vessels  could  The  Dordofne. 
not  be  seen  by  each  other  their  own  distance  apart,  in  the 
ocean  off  Ushant,  heard  three  times,  at  least,  the  whistle 
of  another  approaching.  Within  ten  or  fifteen  minutes 
of  the  first  whistle  being  heard,  the  ships  were  in  collision. 
ITie  Dordogne  stopped  and  reversed  her  engines  when  the 
other  ship  came  into  view,  and  not  before.  It  was  held 
that  she  had  broken  Art.  18,  and  that  she  had  also  broken 
Art.  13.  The  duty  of  a  steamship,  under  Articles  13  and 
18,  when  in  frequented  waters,  or  in  the  vicinity  of  other 
ships,  to  proceed  at  her  lowest  possible  speed,  or,  imder  the 
circumstances  of  the  particular  case,  even  to  bring  herself 
to  a  standstill,  was  strongly  insisted  upon. 

The  Lebanon  and  The  Ceto  (0,  steamships  of  395  and  2%*  Geto. 
612  tons  respectively,  were  approaching  each  other  at 
night  off  the  Yorkshire  coast  upon  opposite  (S.by  E.  JE.  and 
N.  by  W.)  courses  in  a  fog  so  dense  that  neither  could  see 
the  other  more  than  a  ship's  length  off.  The  Lebanon^s 
whistle  was  heard  from  The  Ceto  less  than  a  mile  off,  and 
four  points  on  her  port  bow.  The  Ceto^s  helm  was  ported. 
The  Lebanon^ 8  whistle  was  again  heard  nearer  and  on  the 
same  bearing.  The  Ceto* 8  helm  was  again  ported.  The 
Ceto  was  going  as  slowly  as  she  could  go  throughout.  The 
Lebanon^ 8  whistle  was  again  heard,  and  this  time  giving 
the  starboard  helm  signal.  Immediately  afterwards  she 
came  into  view  a  ship's  length  off  The  Ceto  and  a  point 
on  her  port  bow.  Tl^  Ceto,  on  hearing  the  starboard 
helm  signal,  and  in  answer  to  a  hail  from  The  Lebanon,  put 

(«)  10  P.  D.  6.  (0  The  Ceto,  14  App.  Oas.  670. 


Digitized  by 


Google 


oases. 


448  THE  REGULATIONS. 

Art.  18.  her  helm  hard  a-port  and  set  her  engines  full  speed  ahead. 
The  Lebanon  struck  her  on  her  port  quarter  thirty  feet 
from  the  stem,  and  she  sank.  The  Lebanon  was  found  to 
be  alone  in  fault  in  the  Admiralty  Division  and  Court  of 
Appeal.  The  House  of  Lords  {u)  varied  this  decision  by 
finding  The  Ceto  also  in  fault,  under  Art.  18  (:r),  for  not 
having  stopped  and  reversed  before  The  Lebanon  came  into 
view,  and  after  she  heard  the  second  whistle  and  judged 
her  to  be  approaching  upon  the  same  bearing. 

Th$  Ebor,  The  TelesilUzy  in  a  thick  fog  off  Cromer,  heard,  nearly 

right  ahead,  the  whistle  of  The  Ebor  about  a  mile  ofE.  She 
was  held  in  fault,  imder  Art.  13  and  under  Art.  18,  for  not 
stopping  and  reversing  at  once  (y). 

Besult  of  the  The  result  of  these  cases  may  be  thus  summed  up  : 
The  D'ankla)id  decides  that  a  steamship  in  a  fog,  hearing 
the  whistle  of  another  steamship  approaching,  should 
bring  herself  to  a  standstill,  at  the  latest  when  the  ships 
are  within  hailing  distance.  The  Jesmond,  The  Love 
Bird,  The  Dordogne,  The  Kirby  Hall,  and  The  CetOy 
are  to  the  like  efPect.  But  The  Jesmond  does  not,  nor  does 
The  Kirby  Hall,  decide  that  in  a  fog  a  steamship  must 
stop  and  reverse  her  engines  as  soon  as  she  hears  the 
whistle  of  another.  The  Jesmond  decides  that  where  two 
steamships  are  approaching  each  other  with  risk  of  collision, 
and  one  of  them,  by  altering  her  course,  determines  the 
risk.  Art.  18  does  not  require  her  to  stop  or  reverse ;  but 
if  the  risk  is  not  in  fact  determined,  although  the  course 
may  have  been  altered,  The  Ceto  decides  that  the  engines 
must  be  stopped  and  reversed.  The  Khedive  decides  that 
if  the  omission  to  stop  and  reverse  might  by  possibility 
have  contributed  to  the  collision,  the  ship  will  be  held  in 
fault,  though  those  on  board  showed  no  want  of  ordinary 
skill,  care,  or  nerve.     It  appears,  on  the  other  hand,  from 

(ti)  Lords    Halsbuzy,    Watson,  {x)  Lords  Bramwell  and  Hals- 

Bramwell,    Herschell,   and    Mac-  buiy  intimated  that  she  was  in 

naghten ;     Lords    Selbome     and  fault  apart  from  the  R^fulations. 
Fitzgerald  dissenting.  (y)  The  Ebor,  11  P.  D.  25. 
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The  Khedive  {z),  The  Emmy  Haase,  The  Beryl,  The  T/ieo-      Art.  18. 

dore  H.  Bandy  The  Cefo,  and  The  Memnon,  that  an  omission 

to  comply  with  the  Eegulation  will  not  be  deemed  a  fault 

unless  the  officer  knows,  or  ought  to  have  known,  and,  but 

for  his  negligence,  would  have  known,  that  the  Eegulation 

in   question  was  applicable.      The  Benares  decides  that 

where   there  is   one  chance,  and    one   chance  only,   of 

escaping  collision,  and  that  is,  not  to  stop  and  reverse. 

Art.  23  applies,  and  justifies  a  departure  from  Art.  18. 

T/ie  Beryl  and  The  Ceto  show  that  a  vessel  wiU  be  held  in 

fault  if,  although  she  slackens  her  speed,  or  if,  although 

going  as  slow  as  she  can,  she  does  not  stop  and  reverse 

until  the  collision  is  inevitable,  provided  those  on  board 

had  time    and    opportunity  to  stop  and  reverse,   after 

slackening,  and  before  the  collision  was  inevitable. 

Art.  18  does  not  require  a  steamship  to  slacken  and  Art.  isia 
reverse  at  the  very  moment  when  danger  arises.     "  A  man  ^j^  ^re 
must  have  time  to  consider  whether  he  should  reverse  or  ^ anoppor- 

tunity  of 

not.  The  Court  is  not  boimd  to  hold  that  a  man  should  obeying  it. 
exercise  his  judgment  instantaneously.  A  short,  but  a 
very  short  time,  must  bo  allowed  him  for  this  pur- 
pose" (a).  But  it  is,  of  course,  not  an  excuse  for  non- 
compliance with  Art.  18,  that  the  time  which  elapsed 
between  the  risk  of  collision  becoming  apparent  and  the 
collision,  was  so  short  that  the  engines  could  not  reason- 
ably have  been  stopped  and  reversed,  if  the  shortness  of 
the  time  was  due  to  want  of  a  proper  look-out.  Thus, 
where  it  was  proved  that  more  than  half-a-minute  must 
have  elapsed  from  the  red  light  of  an  approaching  steam- 
ship, A.,  coming  into  view  on  the  starboard  bow  of  the 
other,  B.,  had  a  good  look-out  been  kept  on  board  B., 
B.  was  held  in  fault  for  not  having  reversed  before  the 
collision.    If  the  red  light  had,  in  fact,  been  visible  for 

iz)  6  App.  Cas.  pp.  894,  902.  Brett,  M.  R.,  Th$  Beryl,  9  P.  D. 

(a)  Per    Butt,    J.,    The    Bmmy      137,  138,  tupra,  p.  47 ;  The  Hub- 
Baase,  9  P.  D.  81 ;   and  bcq  per      bueky  Ad.  Div.  2bth  June,  1887. 

M.  GO 
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Art.  18. 


Object  of 
Art.  18  is  to 
minimiz© 
damage  as 
well  as  to 
PTovent 
collision. 


Art.  18  does 
not  applj  to 
steamship 
lying  dead  in 
tne  water. 


only  half-a-minute  before  the  eollision,  it  seems  that  the 
vessel  would  not  have  been  held  in  fault  for  not  stopping 
and  reversing  in  so  short  a  time  (6). 

From  a  Scotch  case  before  the  House  of  Lords,  it  appears 
that  neglect  to  obey  Art.  18  will  cause  a  ship  to  be  held 
in  fault,  if  the  omission,  though  it  could  not  have  contri- 
buted to  the  collision,  might  have  caused  or  contributed  to 
the  damage  (c).  And  in  The  Vooncaarts  and  The  Khedive, 
Lord  "Watson  said  that  the  rule  (Art.  16  of  the  Begula- 
tions  of  1863)  was  enacted  "  with  a  view  to  obviate  the 
risk  and  minimize  the  results  "  of  a  collision  {d). 

Art.  18  has  no  application  to  a  steamship  lying  dead  in 
the  water  with  her  engines  stopped.  There  is  some  diffi- 
culty in  saying  what,  under  the  Eegulations,  is  the  duty 
of  a  vessel  so  situated  in  a  fog,  and  hearing  the  whistle 
or  horn  of  another  vessel  approaching  her.  Neither  does 
Art.  18  forbid  her  to  set  her  engines  ahead  or  astern, 
so  as  to  get  some  way  on  and  be  to  some  extent  under 
command  (^) ;  nor,  on  the  other  hand,  does  Art.  13  require 
her  to  move. 

A  paddle-wheel  steam  trawler,  going  through  the 
water  (/)  one  or  one-and-a-half  knots  with  her  trawl  down, 
saw  a  sailing  ship  approaching  her  with  both  side  lights 
open  for  ten  or  twelve  minutes.  She  stopped  without 
reversing  her  engines  as  soon  as  danger  became  imminent. 
It  was  assumed  by  Butt,  J.,  that  Art.  18  applied  to 
her  {g)y  and  he  held  that  she  had  complied  with  it. 

Though  Art.  18  does  not  apply  to  sailing  ships,  it  has 
been  said  that  a  sailing  ship  in  a  fog,  or  under  oiroom- 


[h)  The  Emmy  Haate^tupra, 
\e)  Maelaren  v.  Compagnie  Frtm^ 
^aiae  de  Navigaiiwi  a  Vapeur,   The 
Thamei  and   The  ZutetiUj  9  App. 
Gas.  640,  649,  652. 

(d)  6  App.  Gas.  903,  904. 

(e)  In  Ths  Bosktnna  Bay  and  The 
JEarl  of  Dumfries^  Ad.  Ct.  14th 
Jan.  1885,  this  question  was  con- 


sidered. 

(/)  The  TiceedsdaU,  14  P.  D.  164. 
That  she  '«as  going  through  tiie 
-water  is  clear  £rain  me  facts. 

(^)  At  least  as  regards  stopping. 
As  to  reversing,  prohahly ,  she  oouSl 
not  mth  safety,  because  of  her 
trawl  warp. 
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stances  similar  to  those  in  which  Art.  18  applies,  is  under      Art.  18. 
a  corresponding  obligation  to  shorten  sail  and  reduce  her 
speed  as  much  as  possible  (A). 

Where  a  steamship  has  been  in  collision,  and  it  is  proved  The  burden 
or  admitted  that  she  did  not  before  the  collision  stop  or  veSSl^luifc 
reverse,  it  seems  that  the  burden  is  on  her  to  show  why  does  not 
she  did  not  comply  with  Art.  18.     This  burden  she  may  to  show  why 
discharge  by  showing  that  she  was  imable,  or  had  not  the  ^  ^^  ^^* 
opportunity,  to  stop  and  reverse  (*),  or  that  the  omission  to 
do  so  was  the  one  only  chance  of  escaping  collision  (k). 

In  America,  it  has  been  held  by  the  Supreme  Court  that 
the  rule  requiring  a  steamship  to  slacken  does  not  apply 
where,  if  both  ships  continue  their  courses,  they  will  pass 
clear,  although,  if  either  deviates  from  her  course,  there 
will  be  risk  of  collision  (/). 

A  steamship  being  overtaken  by  another  vessel  is  not  Overtaken 
"  approaching  "  the  overtakiug  ship  within  the  meaning  8*®*°^^P- 
of  Art.  18.    Her  duty,  therefore,  is  to  keep  her  course 
under  Art.  22,  and  not  to  slacken  under  Art.  18,  for  that 
Article  does  not  apply  to  her  (m). 

To  comply  with  Art.  18,  a  vessel  must  not  only  slacken  Engines  not 
or  stop,  but  she  must  not  set  her  engines  ahead  again  until  J^^^^Sl 
the  risk  of  collision  is.  past  (n).  risk  is  over. 

If  a  steamship  sights  another  ship  or  her  lights,  and  Duty  to  stop 
cannot  clearly  make  out  what  course  she  is  upon,  it  is  her  ^^l^^where 
duty  at  once  to  slacken  until  she  can  ascertain  what  the  the  other 
stranger's  course  is,  so  that  she  may  be  able  to  take  the  or^a)ur8e 
measures  required  by  the  Regulations  (o) ;  and  she  must  *^°*  ^ 
do  so  before  altering  her  helm,  or  taking  any  decisive  step; 

(A)  See  per  Brett,   M.  R.,    The  (m)  The  Franconia,  2  P.  D.  8. 

Dordoffney  10  P.  D.  6,  12,  and  see  (n)  In  Dowell  v.   General  Steam 

eupra,  p.  409.  Navigation   Co,,  6  EU.    &  B.  195, 

(i)  See  The  Khedive,  5  App.  Cas.  nnder  the  old  law,  it  was  held  that 

876,  902.  a  ship  was  in  fault  if  she  did  not 

{k)  The  Benares,  9  P.  D.  16.  continue  to  exhibit  a  lig^ht  so  long 

(/)  The  Free  State,  1  Otto,  200  ;  as  danger  of  collision  existed. 
Brown,  Adm.  251.     See,  however,  (o)  TheRonasaA  TheAva,  2  Asp. 

The  Manitoba,    eupra,  p.   444,    15  Mar.  Law  Cas.  182 ;   The  General 

Davis,  U.  S.  97.  I^e,  3  Mar.  Law  Cas.  O.  S.  204. 
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Art.  18.      for  if  she  does  not,  and  by  altering  her  hehn  without 

knowing  the  other  ship's  position  and  course,  causes  a 

collision,  she  will  be  held  to  be  in  fault  (p). 

Speed  of  a  Steamers  navigating  at  a  high  rate  of  speed  are  required 

approaohing    to  slacken  their  speed  when  approaching  other  ships,  when 

other  craft,      there  is  difficulty  or  danger  in  passing  them.    In  America, 

it  has  been  held  by  the  Supreme  Court  that  a  Istrge  steamer 

approaching  a  tug  with  a  number  of  barges  in  tow,  and 

surrounded  by  other  vessels,  was  bound  to  slacken,  and 

not  '^  hurl  herself  like  a  projectile  in  the  midst  of  them  " 

at  the  rate  of  seventeen  miles  an  hour,  taking  the  chance 

of  clearing  them  (q).    And  in  another  case,  it  was  held  by 

the  same  Court  that  a  large  steamer  entering  a  harbour  or 

narrow  channel  was  bound  to  go  at  such  speed  as  is  con* 

sistent  with  the  safety  of  other  vessels  (r). 

A  steamship  in  the  North  Sea  on  a  clear  night,  going 
eight  or  nine  knots  over  trawling  ground,  and  running 
into  a  smack  which  showed  no  light  astern,  was  held  not  to 
be  in  fault  for  going  too  fast  («).     In  an  early  case  (/),  it 
was  held  that,  on  a  dark  night  in  the  Bristol  Channel,  ten 
knots  was  an  improper  speed  for  a  steamship. 
Stoppmg  and       In  applying  Art.  18,  it  must  be  borne  in  mind  that  rfr- 
always  a         versing  the  screw,  whilst  the  ship  has  headway  through  the 
P|^^^  water,  always  diminishes  the  turning  power  of  the  helm. 

In  the  case,  therefore,  of  a  screw  steamship,  stopping  and 
reversing  her  engines  is  not  always  a  necessary,  or  even  a 
prudent,  step  for  her  to  take  when  at  close  quarters  with 
another  ship.  On  the  other  hand,  the  common  excuse  that 
the  engines  were  not  stopped  and  reversed  because  of  the 
deadening  efEect  of  the  reversed  propeller  upon  the  port 
helm  is  viewed  by  the  Courts  with  suspicion  (u). 

{p)  The  Bouaaintfille  and  The  Jot,  (r)  The  City  of  Fori*,  9  WaU. 

C,  Steveneon,  L.  B.  6  P.  0.  316.  634;  and  see  The  Cortica,  9  WaO. 

Ab  to  ships  in  a   fog,  see    The  630. 

Frankland,  L.  R.  4  P.  C.  629 ;  The  (»)  The  Paeifte,  9  P.  D.  124. 

Kirlfy  HcUly  8  P.  D.  71 ;  and  supra,  it)  The  Hose,  2  W.  Bob.  1. 

pp.  399,  403,  445.  (m)  Ab  in  The  ArraUnm  Apemr^ 

{q)  Th€  Syraeuuy  9  WaU.  672.  15  App.  Gas.  37. 
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It  may  be  convenient  here  to  state  shortly  the  effect,  Art.  18. 
under  ordinary  circumstances,  of  reversing  the  propeller  Eflfect  of 
whilst  the  ship  has  headway  through  the  water,  an  effect  J^e^^hUg^ 
which  must  always  be  taken  into  consideration  in  deter-  the  lihip  haa 
mining  the  application  of  Art.  18.  The  behaviour  of  a  ^®*^^^y- 
steamship  under  these  circumstances  was  not  so  generally 
known  in  the  year  1862,  when  the  stopping  and  reversing 
rule  was  framed,  as  it  is  at  the  present  day.  The  propeller 
exerts  considerable  turning  power  on  the  ship,  whether 
going  ahead  or  astern,  but  more  particularly  when  going 
astern  (ar).  The  effect  is  most  strongly  marked  when  the 
propeller  is  going  astern  and  the  ship  has  headway  through 
the  water,  the  circumstances  under  which  Art.  18  is  usually 
applicable.  The  turning  effect  is  in  the  one  direction  or 
the  other,  according  as  the  screw  is  right  or  left-handed. 
A  right-handed  screw  revolves,  when  the  engines  are  going 
ahead,  viewed  from  astern,  from  left  to  right;  a  left-handed 
screw  from  right  to  left.  When  the  screw  is  not  deeply 
immersed,  and  froths  air  into  water,  it  exerts,  when  re- 
versed, considerable  power  to  turn  the  ship's  head,  inde- 
pendently of  the  rudder,  the  ship  turning  to  starboard  or 
port,  almost  irrespective  of  the  helm  (y),  according  as  the 
screw  is  right  or  left-handed.  This  effect  is  produced 
even  whilst  the  ship  has  headway  through  the  water ;  it 
increases  as  the  ship's  way  is  stopped.  It  nearly  dis- 
appears when  the  screw  is  so  deeply  immersed  that  it  does 
not  chum  air  into  water.  Under  the  same  circumstances 
— that  is  to  say,  wlulst  the  ship  has  headway  through  the 
water,  and  the  engines  and  screw  are  working  astern — ^the 
action  of  the  rudder  is  the  reverse  of  that  which  it  haj9 
whilst  the  engines  and  screw  are  going  ahead.  This  re- 
verse action  of  the  rudder  is  always  feeble,  and  is  different 
for  different  ships,  and  even  for  the  same  ship  under  differ- 

{x)  This  aeems  to  depend  upon  the  npper. 

the  fact  tliat  the  lower  blades  of  (y)  See  an  aooount  of   experi- 

the  propeller  being  more  immersed  ments  with   The   Tabor,   Nautical 

have  a  greater  taming  power  than  Mag.  1880,  p.  323. 
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^^'  ^^'  ent  conditions  of  loading.  When  there  is  wind  sufficient 
to  heel  the  ship,  the  advancing  end  of  the  ship,  whether 
head  or  stem,  will  always  seek,  or  fly  up  into,  the  wind. 

The  oomhined  influences  of  (1)  the  reversed  screw, 
(2)  the  wind,  and  (3)  the  rudder,  severally  acting  in  the 
manner  above  described,  determine  the  course  of  the  ship 
until  her  way  is  stopped.  Their  utmost  efFect,  when  all 
acting  in  the  same  direction  {e.g.j  screw,  right-handed; 
helm,  starboard ;  wind,  on  the  starboard  side),  is  small 
compared  with  the  influence  which  the  rudder  exerts  when 
the  ship  and  engines  are  going  full  speed  ahead.  A  circle 
of  at  least  double  the  radius  of  that  in  which  the  ship  will 
turn,  when  going  ahead,  is  required  for  her  to  turn  in 
when  the  engines  are  going  astern  under  the  circumstances 
above  described.  So  marked  is  this  diminution  in  the  turn- 
ing capability  of  a  ship  with  her  screw  suddenly  reversed 
from  full  speed  ahead,  that,  under  some  circumstances,  a 
vessel  running  at  right  angles  upon  a  straight  coast  at  full 
speed  might  avoid  going  ashore,  by  keeping  on  full  speed 
ahead  with  her  hehn  hard  over,  when  she  could  not  keep 
off  the  shore  by  stopping  and  reversing  her  engines. 

It  follows  from  the  general  rules  above  stated,  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through 
the  water,  the  position  and  direction  of  the  rudder  with 
reference  to  the  ship's  keel  is  of  paramount  importance. 
Under  such  circumstances,  a  vessel  with  a  right-handed 
screw  will  turn  her  head  much  quicker  to  starboard  (her 
helm  being  to  port,  and  her  engines  reversed)  than  it  is 
possible  for  her  to  turn  her  head  to  port ;  and  viee  versd 
with  a  left-handed  screw  (z). 

(z)  The  authority  for  most  of  the  the  effect  of  propellers  npon  the 
Btatements  in  the  text  is  the  Be-  steering  of  yesseis.  FurUier  in- 
port,  published  in  1875,  of  a  Com-  formation  upon  the  subject  will  be 
mittee  (J.  R.  Napier,  Esq.,  Sir  W.  found  in  Naval  Science,  1878,  p. 
Thompson,  W.  Proude,  Esq.,  J.  T.  89  ;  Nautical  Magazine,  1879,  pp. 
Bottomlj,  Esq.,  and  Professor  Os-  629,  608;  ibid,  1880,  p.  323;  Trans- 
borne  iieynolds)  appointed  by  the  actions  of  the  Institute  of  Naval 
British  Association  to  investigate  Architects,  1879,  a  paper  hy  A.  J. 
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Article  19  (a). 
In  taking  any  course  authorized  or  required  by  these  Regu-       Art.  19. 


latumsy  a  steam-ship  under  way  may  indicate  that  course  to  Optional 
any  other  ship  which  she  has  in  sight  by  the  following  signals  J?""!"^*^ 
on  her  steam  whistle^  viz, : —  the  course  of 

One  short  blast  (6)  to  mean  "  /  am  directing  my  course  to  Iteam!^  ^ 
starboard,^^ 

Two  short  blasts  to  mean  "  I  am  directing  my  course  to 
port:' 

Three  short  blasts  to  mean  ^^I  am  going  full  speed  asteim^' 

The  use  of  these  signals  is  optional  {c) ;  but  if  they  are  usedy 
the  course  of  the  ship  must  be  in  accordance  vnth  the  signal 
made. 

This  Article  was  not  contained  in  the  Eegulations  of 
1863.  It  is  in  the  same  terms  as  Art.  19  of  the  Regula- 
tions of  1880.  It  applies  only  where  a  ship  intends  to 
oomplj  with  the  Eegulations,  and  is  desirous  to  call  the 
attention  of  the  other  ship  to  her  intended  course.  Such 
signals  have  been  in  use  in  America  for  many  years.  It 
has  been  there  held  that  a  vessel  cannot,  by  means  of  these 
signals,  dictate  to  the  other  ship  a  departure  from  the 
Eegulations  {d).  Care  must  be  taken  that  the  '^  short" 
blasts  of  Art.  19  are  not  confounded  with  the  "prolonged  " 
fog-signal  blasts  of  Art.  12. 

It  will  be  observed  that  Art.  19  applies  only  where  the 

Maffinnis,    Esq.      In    connection  handed.    When  goinfl^  ahead  at  a 

with  this  snbjeot,  the  following  moderate  or  full  speed  she  answers 

facts,    collected   from   the    aboTe  her   port   helm   quickest  with    a 

sources,  maj  be  not  without  inte-  right-handed,   and  her  starboard 

rest: — A  screw  steamship  usually  helm  with  a  left-handed  screw.                   ' 

answers  one  helm  quicker  than  the  (a)  Corresponding  to  Art.  28  of 

other,    whether    gfoing   ahead   or  the  Washington  Regulations, 

astern ;  but  different  ships  behave  (5)  Of  about  one  second's  dura- 

differently  in  this  respect.    When  tion  :  Washington  Regulations, 

just   starting    a    steamship    will  {e)  Bj  the  Washington  Regula- 

answer  her  starboard  helm  quickest  tions  they  are  compulsory. 

if  her  screw  is  right-handed,  and  {d)  The  Milwaukee^  Brown  Ad. 

her  port  hebn  if  her  screw  is  left-  313. 
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Art.  19. 


Meaning  of 
the  woras 
"lam 
direoting  my 
oouTse  to 
starboard" 
(or  port). 


Art.  20. 

Ship  over- 
takmg 
another  ship. 


THE  REGULATIONS. 

other  vessel  is  in  sight.     In  a  fog  so  dense  that  the  other 
vessel  cannot  be  seen,  it  seems  that  it  has  no  application, 

Doubts  have  been  raised  as  to  the  meaning  of  the  words 
"  I  am  directing  my  course  to  port"  (or  starboard).  It  is 
submitted  that  these  words  mean  "  I  am  putting  my  helm 
to  starboard"  (or  port,  as  the  case  may  be).  The  reason 
why  these  latter  words  are  not  used  is  indicated  in  a  former 
page,  where  it  is  pointed  out  that  in  Art.  15  similar  words, 
"  alter  her  course  to  starboard,"  are  substituted  for  "  the 
helms  of  both  shall  be  put  to  port,"  the  words  in  the 
Begulations  of  1863.  It  has  been  suggested  that  '^  I  am 
directing  my  course  to  starboard  "  is  ambiguous,  and  may 
mean  "  my  present  course  will  take  me  on  your  starboard 
side."  It  is  submitted  that  this  is  not  the  intention  or 
meaning  of  the  Article.  The  object  clearly  is  to  apprise 
the  other  ship  of  an  alteration  of  the  helm  at  the  earliest 
possible  moment.  It  is  of  the  greatest  importance,  when 
ships  are  at  close  quarters,  that  each  should  know  of  any 
alteration  of  the  helm  of  the  other  at  the  moment  it  is 
made,  so  that  she  may  act  accordingly.  In  the  absence  of 
some  such  indication  as  is  provided  by  Art.  19,  the  ships 
may  be  approaching  each  other  dangerously  close,  whilst 
they  are  endeavouring  to  ascertain  how  each  others'  helms 
are  acting.  The  size  and  length  of  modem  steamships, 
and  their  consequent  slowness  in  answering  their  helms, 
makes  this  a  matter  of  increasing  difficulty. 

Article  20  {e). 

Notwithstanding  anything  contained  in  any  preceding 
Artichy  every  ship,  whethei'  a  sailing-^ship  or  a  steam-^hip^ 
ovei'tdking  any  othm^  shall  keep  out  of  the  way  of  the  over^ 
taken  ship. 

This  Article  is  identical  with  Art.  20  of  the  Begulations 
of  1880.     It  corresponds  with  Art.  17  of  the  Begulations 

{e)  Corresponding  to  Art  24  of  the  Washington  Begulations. 
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of  1863,  but  Its  operation  is  larger.  The  opening  words,  Art.  20. 
"  Notwithstanding,  &c.,"  are  intended  to  meet  a  difficulty, 
which  existed  under  the  Regulations  of  1863,  aj9  to  the 
dutj  of  a  sailing  ship  overtaking  a  steamship,  and  as  to 
the  duty  of  a  sailing  ship  or  a  steamship  overtaking 
another  sailing  or  steamship  from  abaft  the  beam  of  the 
latter,  and  crossing  her  course.  In  these  cases  there  was 
an  apparent  conflict  between  Art.  15  and  Art.  17  (/), 
and  between  Art.  12  and  Art.  17  (g),  of  the  Eegulations 
of  1863. 

Art.  20  is  express  as  to  the  duty  of  a  sailing  ship  over- 
taking any  other  ship  to  keep  out  of  the  way.  It  is 
therefore  the  duty  of  a  sailing  ship  overtaking  a  steamship 
to  keep  out  of  the  way  of  the  steamship. 

The  Regulations  do  not  prescribe  any  particular  course 
for  the  ship  to  take  whose  duty  it  is  to  keep  out  of  the 
way.  She  may  go  ahead  or  astern  of  the  other,  or  on 
either  side  of  her,  as  she  thinkjs  best  (h).  The  duty  of  the 
overtaken  ship  is  considered  below  (i). 

Under  the  Eegulations  of  1880  a  ship  may  be  an  "  over-  Art.  20  over- 
taking "  ship  within  Art.  20,  when,  if  her  speed  were  not  andArt^ie^ 
greater  than  that  of  the  other  vessel,  she  would  be  a  "cross- 
ing" ship  within  the  meaning  of  Art.  16,  or  approaching 
the  other  so  as  to  involve  risk  of  collision  within  the 
meaning  of  Art.  14.  The  "  overtaking  "  rule  (Art.  17)  of 
the  Regulations  of  1863  seems  to  have  left  a  doubt  in  some 
oases  as  to  the  relative  duties  of  two  ships,  one  of  which 
was  at  once  crossing  and  overtaking  the  other;  and  the 
existing  Art.  20  was  framed  in  its  present  terms  in  order 
to  remove  such  doubt.  Therefore  the  overtaking,  and  not 
the  crossing,  rule  is  to  prevail  when  there  is  any  doubt  (k). 

{/)  See   The  Philoiaxe^   3    Asp.  eonia,  2  P.  D.  8. 
Mar.  Law  Gas.  512;  The  Wheat-  (h)  See  Art.  14,  p.  409,  above. 

sheaf  and    The  Intrepxde^  2  Mar.  (•)  Art.  22,  p.  471,  below. 

Law  Gas.  0.  S.  292.  (A).  See  per  Butt,  J.,  in  TA*  Sea- 

{a)  See  The  Feekforton  Castle,  2  ion,  9  P.  D.  1 ;  su^^ra,  p.  426. 
P.  D.  222  ;  3  P.  D.  11 ;  The  Fran- 
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Art.  20.      The  observations  of  Sir  E.  Phillimore  in  TheBreadalbane  (/), 
to  the  effect  that  where  the  ships  are  Grossing  Art.  14  is  to 
prevail,  appear  not  to  be  well-founded. 
What  ifl  an  There  is  nothine  in  the  Eegulations  to  indicate  how  one 

"overtaking"     ,  .  i  -  i         .  -. 

BhipP  ship  must  bear  from  another  in  order  to  be  an  "over- 

taking ''  ship.  A  ship  dead  astern  of  another,  or  on  her 
quarter,  is  no  doubt  an  "  overtaking  "  ship,  if  ooming  up 
with  the  other  ahead.  Whether  a  ship  a  point  or  two  on 
the  beam  of  another  is  *'  overtaking "  the  latter,  if  going 
at  a  greater  speed,  is  not  clear.  Under  the  Eegulations 
of  1863,  a  rule  was  suggested  by  Brett,  L.J.,  in  The 
Franconia  (m),  to  the  effect  that  a  vessel  approaching 
another  from  a  direction  in  which,  if  it  were  night,  the 
side  lights  of  the  ship  ahead  would  not  be  visible  to  her, 
should  be  considered  as  an  "  overtaking  "  ship ;  and  that 
a  vessel  approaching  another  from  any  other  direction 
except  directly  ahead  should  be  **  crossing."  This,  though 
perhaps  not  exhaustive,  is  a  sound  working  rule  («),  and 
has  been  approved  in  the  House  of  Lords  (o).  Fry,  L.J., 
has  defined  an  overtaking  ship  in  wider  terms :  "  A  ship 
....  is  being  overtaken  when  she  is  a  ship  towards  which 
there  is  another  ship  going  at  a  greater  speed  than  the 
first,  in  such  a  direction  as  to  approach  the  first  ship  ''  (je?). 
These  definitions  were  arrived  at  in  a  case  under  Art.  11 
(the  stem  light  rule)  with  reference  to  a  ship  which  is 
"being  overtaken"  within  the  meaning  of  that  Article. 
It  is  submitted  that  "being  overtaken"  in  Art.  11,  and 
"  overtaking  "  in  Art.  20,  are  correlative  terms,  and  that 
the  conditions  under  which  the  two  Articles  are  applicable 
are  the  same(j9). 

(/)  7  P.  D.  186.  Castle,  3  P.  D.  11)  as  to  the  cor- 

(m)  The  Franconia,  2  P.  D.  8,  12.  rectness   of    this    definition   were 

(n)  See  per  Lord  Herschell   in  considered    by  Lords   Esher   and 

The  Main,  11  P.  D.  132,  139.     In  HersoheU  in  The  Main  {tupra)  to  be 

the  Washingcton  Begulations  this  nnfoonded. 

definition  is  adopted  in  terms.  ( p)  8ee  further  upon  this  point 

(o)  The  doubts  expressed  in  the  Art.  11,  supra,  where  The  Main  is 

Court  of  Appeal  (see  The  Feckforton  stated  at  l^igUi. 
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A  ship  ooming  up  with  another  on  a  course  differing  Art.  20. 
from  that  of  the  latter  by  half  a  point,  was  held  to  be 
"  overtaking  "  her  {q) ;  and  in  The  Breadalbane  (r),  Sir  R. 
Phillimore  applied  the  overtaking  rule  (Art.  20)  to  a  ship 
on  a  course  differing  from  that  of  the  other  by  one  and  a 
half  points  (E.  by  N.,  and  N.E.  by  E.  i  E.). 

The  Seaton  and  The  Polcetera  were  on  parallel  (8.W.  by 
W.)  courses,  The  Pokevem  being  abaft  the  starboard  beam 
of  The  Seaton^  and  overtaking  her.  When  the  ships  were 
about  three  or  four  miles  apart.  The  Pokevera  altered  her 
course  to  S.  J  "W.,  thereby  causing  risk  of  collision.  It 
was  held  that  The  Pokevera^  the  overtaking  vessel,  was 
required  by  Art.  20  to  keep  out  of  the  way,  and  that  she 
was  in  fault  for  the  collision  which  followed,  because  by 
starboarding,  she  threw  herself  across  the  course  of  The 
Seaton  («),  and  brought  about  a  position  of  danger. 

Under  a  provision  of  the  Tyne  bye-laws,  that "  when  steam 
vessels  are  proceeding  in  the  same  direction,  but  with  un- 
equal speed,  the  vessel  which  steams  slowest  shall,  when 
overtaken,"  take  certain  steps  to  enable  the  other  to  pass, 
it  was  held  by  the  Privy  Council  that  this  rule  applied 
only  to  a  vessel  overtaking  and  passing  another  actually  on 
the  same  course  as  herself  {t). 

In  The  Cayuga  {u)^  the  Supreme  Court  of  the  United 
States  expressed  an  opinion  that  a  vessel  was  "overtaking" 
another  within  the  meaning  of  Art.  17  of  the  Regulations 
of  1863  only  when  astern  of  the  other  and  pursuing  the 
same  general  direction.  In  that  case  it  was  held  that  two 
steamships  on  intersecting  courses  (S.  by  E.  and  S.S.W.) 
were  crossing  ships,  although  one  was  abaft  the  beam  of, 
and  going  faster  than,  the  other.    As  stated  above  (p.  429), 


(q)  The  Chanonrff,  1  Asp.  Mar.  {t)  The  Henry  Morton^   2   Asp. 

Law  Gas.  669.  Mar.  Law  Gas.  466. 

(r)  7  P.  D.  186.  (u)  14  Wall.  270,  277, 
(s)  The  Seaton^  9  P.  D.  1, 


Digitized  by 


Google 


460 

Art.  20. 


The  rule, 
that  an  over- 
taking ship 
must  keep 
out  of  the 
way,  is  a 
rule  of  the 
maritime  law. 


Duty  of  over- 
taken ship. 


THE  REGULATIONS. 

this  case  would  not  be  followed  in  this  country,  and  is  in- 
consistent with  other  American  decisions  {x). 

The  rule,  that  an  overtaking  ship  must  keep  out  of  the 
way  of  a  ship  ahead,  was  a  rule  of  the  maritime  law,  and 
was  merely  formulated  by  the  Eegulations  of  1863  {y).  It 
clashed,  however,  with  the  other  equally  well-established 
rule,  that  a  ship  with  the  wind  free  must  keep  out  of  the 
way  of  another  close-hauled.  In  an  American  case,  where 
a  brig  and  a  schooner  were  upon  converging  courses,  the 
schooner  overtaking  the  brig,  it  was  held  tJiat  the  brig  was 
in  fault  for  not  keeping  out  of  the  way,  she  having  the 
wind  free.  It  was  said  that,  if  she  had  been  close-hauled, 
it  would  not  have  been  her  duty  to  keep  out  of  the  way  (s). 
Under  the  existing  law,  a  sailing  ship  overtaking  another 
must  keep  out  of  the  way,  though  she  is  dose-hauled, 
and  the  other  is  free. 

A  ship  cannot,  it  seems,  be  an  "overtaking"  ship 
within  the  meaning  of  Art.  20,  unless  she  is  going  faster 
than  the  ship  ahead  (a). 

The  duty  of  the  ship  ahead,  under  ordinary  circom* 
stances,  is  to  keep  her  course  under  Art.  22,  and  in  the  case 
of  a  steamship,  not,  it  seems,  to  slacken  or  stop.  Art.  18 
does  not  apply  to  her,  as  she  cannot  be  said  to  be  ap- 
proaching the  overtaking  sliip  within  the  meaning  of  that 
Article  (A).  Where  the  overtaking  ship  was  on  the  quarter 
of  the  ship  ahead,  and  the  latter  altered  her  course  so  as 
to  give  the  other  ship  more  room,  it  was  held  that  she  did 
not  thereby  depart  from  the  Regulations,  so  as  to  be  held 
in  fault  for  a  collision  which  followed  (r).  But  an  altera- 
tion of  the  helm  after  Art.  22   applies  is  a  dangerous 


{x)  The  OceanM,  5  Bened.  545; 
see  also  Ths  Governor,  Abbot,  Ad. 
108;  TheEhodel8landfOloott,6Qo; 
1  Blatchf .  363. 

(y)  Whitridge  v.  Dill,  23  How. 
448. 


(s)  The  Clement,  1  Sprague,  267 ; 
2  Curtis,  363.  The  Supreme  Court 
was  equally  divided. 

(a)  The  Franeonia,  2  P.  D.  8. 

(b)  The  Franeonia,  ttbi  tupra. 
(e)  The  FrancaniOj  2  P.  D.  11. 
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manoeuvre,  for  it  would,  in  most  cases,  bring  the  ship      Art.  20. 
within  the  penalty  of  36  &  37  Vict.  c.  85,  s.  17. 

The  duty  of  the  ship  which  is  being  overtaken  to  show 
a  light  astern  is  considered  in  a  previous  Article  {d). 

It  is  the  duty  of  a  steamship  overtaking  a  sailing  ship 
to  keep  out  of  the  way  of  the  latter,  both  by  virtue  of 
Art.  17  and  Art.  20. 

The  following  oases  illustrate  the  application  of  Art. 
20:— 

A  steamship  attempted  to  pass  a  sailing  ship  turning  Cases  iUua- 
up  the  Thames  against  a  head  wind.     Owing  to  the  latter  application  of 
going  about  when  she  got  to  the  edge  of  the  tide,  the  -^^^  20. 
steamer  ran  into  her.     It  was  held  that  the  sailing  ship 
was  under  no  obligation  to  give  notice  that  she  was  going 
about,  and  that  the  steamer  in  attempting  to  pass  did  so 
at  her  own  risk  (e). 

Where  a  sailing  ship,  A.,  with  the  wind  free,  was  ap- 
proaching another,  B.,  hove-to,  and  driving  to  leeward  in 
such  a  direction  that  her  side  lights  were  not  for  some 
time  visible  to  A.,  it  was  held  that  it  was  the  duty  of  A. 
to  keep  out  of  the  way  (/).  It  does  not  appear  whether 
the  decision  was  on  the  ground  that  A.  was  "  overtaking  " 
B.,  or  that  A.  was  "  crossing"  B.  and  to  windward  of  her, 
with  the  wind  on  the  same  side,  or  whether  it  was  A.'s 
duty  to  keep  out  of  the  way  because  she  was  going  free 
and  the  other  ship  hove-to. 

When  two  ships  turning  to  windward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the 
wake  of  the  other,  if  the  leading  ship  goes  about,  and  the 
following  ship  cannot  stand  on  without  risk  of  collision,  it 
is  the  duty  of  the  latter  to  keep  out  of  the  way  of  the  ship 
ahead  by  going  about  {g). 


(d)  Art.  11,  supra.  Mar.  Law  Cas.  O.  S.  240. 

{e)  The  Palatine,  1  Asp.  Mar.  Law  (^)  The  i'riseUla,  L.  R.  3  A.  &  E. 

Cas.  468.  126 ;     The    Eclipse   v.    The   Moyal 

(/)  The  Eleanor  y.  The  Ahna,  2  Coneort,  Holt,  220. 
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Art,  go.  If  two  ships  axe  turning  to  windward,  and  the  <me 

ahead,  instead  of  going  about,  wears,  it  seems  that,  while 
she  is  in  the  act  of  wearing  and  approaohing  the  ship 
astern,  the  latter  is  not  an  '^  overtaking "  ship,  and  that 
she  is  not  required  to  keep  out  of  the  way  (A). 

Two  steamships  in  the  open  sea  were  proceeding  on 
parallel  courses,  one  on  the  quarter  of  the  other  and  over- 
taking her.  The  overtaking  ship,  when  three  miles  off 
the  other,  altered  her  course  towards  the  other  ship,  and 
subsequently  came  into  collision  with  her.  The  other  ship 
did  nothing.  The  overtaking  ship  was  held  solely  in  fault 
for  the  collision  (i). 

It  has  been  held  in  America  that  a  vessel  was  in  fault 
for  attempting  to  pass  another  ahead  in  a  channel  so 
narrow  that  there  was  risk  in  making  the  attempt  (k)^  and 
that  the  rule  requiring  the  overtaking  ship  to  keep  out  of 
the  way  does  not  cease  to  operate  the  moment  the  over- 
taking ship  gets  her  nose  in  front  of  the  other  (/). 


Article  21  (m). 

Art.  21.  In  narrow  channek  every  steani'Ship  shall,  when  it  is  safe 

Steamships       ^'^^  practicable,  keep   to   that  side  of  the  faincay  or  mid- 

in  narrow        channel  which  lies  on  the  starboard  side  of  such  ship. 
channels. 

History  of  the  This  Article  is  identical  with  Art.  21  of  the  Eegulations 
side"  rule.  ^^  1880.  Those  of  1863  contained  no  corresponding  rule. 
The  Article  is  substantially  the  re-enactment  of  a  rule 
which  existed  from  1840  to  1862.  During  those  years 
there  were  in  force  various  Acts  requiring  ships  to  navigate 
on  the  starboard  side  of  rivers  and  narrow  channels.    By 

(A)  The  Falkland  and  The  Navi-  The  Quebec,  1  Quebec  L.'R.l;  The 

gator,  Br.  &  Lush.  204.  Farewell,  8  Quebec  L.  R.  87. 

(0  The  Beaton,  9  P.  D.  1.  (/)  The  Narraganeett,  10  Blatchf. 

(k)  The  City  of  Par*8,  1  Bened.  476. 

174  ;  9  WaU.  634  ;  The  Narragan-  (w)  Corresponding  to  Art.  21  d 

eett,  infra ;    The  Nova  Scotia  and  the  Washington  Begalations. 
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9  &  10  Viot.  c.  100,  B.  9,  steamships  were  required  to  keep  Art.  21. 
on  the  starboard  side  of  mid-channel,  "  due  regard  being 
had  to  the  tide  and  the  position  of  each  yessel  in  such  tide.'' 
In  The  Leith  (w),  this  was  interpreted  to  mean  that  a  ship 
was  to  keep  on  the  starboard  side,  '^  provided  it  may  be 
done  with  convenience  and  safety"  to  the  other  vessel. 
By  subsequent  Acts  (14  &  15  Vict.  c.  79,  s.  27,  and  17  & 
18  Vict.  c.  104,  s.  297)  the  rule  was  re-enacted  with  the 
omission  of  the  words  as  to  having  regard  to  the  tide. 
In  several  cases  (o)  decided  under  these  Acts,  it  was  held 
that  no  practice  Of  the  river  as  to  ships  keeping  in  or  out 
of  the  strength  of  the  tide,  and  no  considerations  of  con- 
venience, would  justify  a  deviation  from  the  express  enact- 
ment as  to  keeping  on  the  starboard  side.  By  25  &  26 
Vict.  c.  63,  the  starboard  side  rule  was  repealed,  and  from 
1862  to  the  Ist  of  September,  1880,  vessels  were  free  to 
navigate  on  either  side  of  rivers,  except  in  certain  waters 
where  a  special  rule  was  in  force  under  local  Acts.  Such 
special  rules  are  now  in  force  in  the  Mersey,  the  Clyde, 
the  Tyne,  the  Tees,  and  in  Cork  or  Queenstown  harbour  ( p) ; 
also  in  the  Danube  {q).  Vessels  entering  Sorel  harbour 
are  required  to  keep  on  the  port  side  (r). 

The  re-enactment  of  the   starboard  side  rule  and  its  Conaeqnenoe 
insertion  in  the  Eegulations  are  of  the  utmost  consequence  on  the  wrong 
to  seamen.     Any  person  in  charge  of  a  ship  who  navigates  *^^®  ®** 
her  on  the  wrong  side  of  a  narrow  channel,  besides  being  channel, 
guilty  of  a  misdemeanor,  will  almost  inevitably  subject 
himself  and  his  owners  to  liability  for  any  collision  oocur- 

(n)  7  Not.  of  Cae.  137.  rule  of  former  Acts. 

(o)  TheDukeofSuMex.lW.'SUih,  {p)  See  Appendix  for  theseniles; 

274 ;  The  Sylph,  2  Ftp.  E.  &  A.  75 ;  for  an  application  of  the  Tees  mie, 

The  Panther,  I  Sp.  E.  &  A.  31 ;  The  see  ^T^  Maty  Zohden,  6  Asp.  M.  C. 

Malcina,   1  Moo.  P.  C.  C.  N.  S.  262. 

357 ;  The  Meeander  and  The  Florence  (q)  See    The     Tourri    and     The 

Nightingalej  ibid.   63 ;    The  Seine,  Spearman,     10    App.     Cas.     276 ; 

Swab.  Ad.  411  :  The  Hand  of  Pro-  Danube  Rules,  r.  32. 

ifidenee,  ibid.  107 ;    The  Unity,  ibid.  (r)  43    Vict.    o.    29     (Canada), 

101 ;  The  Nimrod,  15  Jur.  1201,  are  Art.  28. 
decisions  under  the  starboard  side 
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Art.  21.      ring  when  he  is  on  his  wrong  side,  unless  it  is  proved  that 
his  being  on  the  wrong  side  was  unavoidable  («). 
What  is  a  There  is  considerable  difficulty  in  defining  a  "  narrow 

channel"?  channel"  within  the  meaning  of  Art.  21.  The  entrance 
to  the  Straits  of  Messina  was  held  by  the  Privy  Council 
to  be  a  narrow  channel  within  Art.  21  {t)  ;  and  the  rule 
has  also  been  applied  to  the  entrance  of  Falmouth  har- 
bour (u),  and  to  the  Cardiff  drain  at  its  junction  with  the 
entrance  channel  to  the  Roath  basin  {x).  On  the  other 
hand,  an  outward  part  of  the  sea  channels  at  the  entrance 
of  the  Mersey  was,  imder  a  former  Act,  held  not  to  be  a 
narrow  channel  (y).  Under  the  earlier  Act  there  was 
considerable  discussion  as  to  the  meaning  of  ^' mid- 
channel"  (s).  In  the  present  Article  "fairway  or  mid- 
channel"  would  pro1)ably  be  held  to  mean  the  deep  water 
channel  navigable  for  heavy  ships*  The  words  "  when  it 
is  safe  and  practicable"  appear  to  qualify  the  general 
operation  of  the  rule;  but  it  is  doubtful  whether  they 
have  any  further  efiPect  than  the  general  saving  clause  of 
Art.  23  {a).  They  probably  would  be  held  to  apply  to 
the  case  of  a  steamship  on  her  right  side  of  the  channel 
falling  in  with  a  sailing  ship  on  her  wrong  side,  so  as  to 
require  the  steamship  to  keep  out  of  the  way  of  the  sailing 
ship  in  compliance  with  Art.  17,  notwithstanding  the  fault 
of  the  latter  in  being  on  her  wrong  side  {x).  The  same 
observation  applies  in  the  case  of  any  overtaking  ship  or 
any  other  ship  whose  duty  it  is  under  the  Begulations  to 
keep  out  of  the  way. 

The  application  of  Art.  21  does  not,  it  seems,  prevent 


(«)  36  &  37  Vict.  0.  85,  b.  17.  (a)  Ab  to  the  meaning  of  these 

[t)  The  Bhondda,   8    App.   Gas.  wcffds  in  former  Acts,  see  7%«  Cr»i/y, 

549.  Swab.  Ad.  101 ;  The  Hand  of  Fro- 

(w)   The  Clydachy  6  Asp.  M.  0.  vidence,  ibid.  107;    The  Nimrod,  15 

336.  Jur.  1201 ;  The  Panther.  1  Sp.  £.  & 

(x)  The  Leverington,  11  P.  D.  117.  A.  31. 


Si 


y)  The  Maander,  1  Moo.  P.  O.  C.  {b)  See  The  Electric  and  The  EUa 

N.  S.  63.  Mary,   Board  of  Trade  Enqoiiy, 

(«)  Smith  V.  VoM,  2  H.  &  N.  97.      Mitch.  Mar.  Reg.  1879,  p.  1436. 
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the  applioation  at  the  same  time  of  the  other  steering  and  Art.  21. 
sailing  rules.  Thus,  where  a  ship,  A.,  being  in  Cardiff 
drain,  was  required  by  Art.  21  to  keep  on  the  starboard 
side,  and  the  other  ship,  B.,  was  in  the  entrance  channel 
to  the  Boath  basin,  it  was  held  that  they  were  crossing 
ships,  and  that  A.,  having  B.  on  her  starboard  hand,  was 
required  by  Art.  16  to  keep  out  of  the  way  (c). 

The  Perimy  in  a  narrow  channel  (near  Cronstadt),  was 
held  not  to  be  bound  by  Art.  21  because  at  the  time  of 
the  collision  she  was  making  for  a  pilot  station  on  the  port 
side  of  the  channel  to  discharge  her  pilot  (d). 

Questions  may  arise  as  to  the  application  of  the  star-  Does  Art.  2i 
board  side  rule  of  Art.  21  in  waters  where  (as,  for  example,  JStOruler* 
the  river  Thames)  local  rules  of  navigation  are  in  force,  are  in  force? 
but  where  there  is  no  rule  as  to  the  side  of  the  channel 
upon  which  ships  are  to  navigate.  It  is  submitted  that  in 
such  cases  Art.  21  has  no  application,  and  that  absence  in 
the  local  rules  of  a  rule  requiring  vessels  to  navigate  on 
one  side  of  the  channel  or  the  other  leads  to  the  inference 
that  vessels  are  free  to  navigate  in  any  part  of  the  channel. 
It  was  recently  so  held  with  reference  to  the  navigation  of 
the  Thames  at  Milwall  {e).  The  question,  however,  is  not 
free  from  doubt ;  it  may  be  contended  that  the  local  rules 
are  supplementary  to  the  general  Eegulations  (/).  The 
Regulations,  though  headed  as  "  Eegulations  for  Preventing 
Collisions  at  Sea,"  would  probably  be  held,  at  least  as 
regards  Art.  21,  to  apply  in  rivers  and  British  waters 
where  no  local  rules  are  in  force.  Even  in  foreign  waters 
there  is  reason  to  think  that  the  starboard  side  rule 
might  be  applied  upon  the  principle  enunciated  in  The 
Fyenoord  {g). 

The  application  of  Art.  21  is  in  some  measure  illustrated 

{c)  The  Lwerington,  11  P.  D.  117.  («)  The  ^cossaiae,  Ad.  Div.  Deo. 

(d)  The  Ferim,  Ad.  Div.    10th       1885. 
Not.  1886.  (/)  See  infra.  Art.  24. 

(s)  Swab.  374. 

M.  H  H 
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Art.  21. 


Rules  in 

American 

rivers. 


Difficalty  of 
applying  the 
"crossing:" 
and  '*  meet- 
ing" rules  in 
a  winding 
river. 


by  the  cases  relating  to  the  analogous  rule  applicable  to 
vehicles  on  a  highway  on  land.  In  these  cases  it  has  been 
held  that,  whilst  a  driver  on  his  wrong  side  is  required  to 
exercise  more  than  ordinary  care  to  avoid  other  vehicles  (^), 
the  rule  of  the  road  is  not  to  be  treated  as  the  sole  criterion 
of  negligence  (h).  But  the  important  distinction  created 
by  36  &  37  Vict.  c.  85,  s.  17,  in  case  of  collision  between 
ships,  must  not  be  overlooked  in  considering  the  applica* 
tion  of  the  cases  relating  to  collisions  on  land. 

At  the  trial  of  a  collision  case  before  a  jury  the  question 
has  arisen  whether  it  is  for  the  judge  or  for  the  jury  to 
decide  what  is  a  narrow  channel.  The  point  was  not 
decided  (i). 

In  America  some  of  the  States  have  passed  laws  as  to 
the  side  on  which  vessels  are  to  navigate ;  and  in  some 
rivers  there  is  a  customary  track.  Sometimes  an  ascending 
ship  must  keep  on  one  side  or  the  other  of  mid-channel, 
leaving  the  middle  of  the  river  to  descending  ships.  In 
the  East  River,  at  New  York,  it  is  the  law  that  vessels 
going  up  or  down  shall  keep  in  mid-channel.  Where  a 
ship  is  required  by  law  or  usage  to  keep  on  one  side  or  the 
other,  if  she  is  on  her  wrong  side  she  is  held  to  be  in 
fault  for  a  collision  with  another  ship  that  is  on  her  right 
side  and  has  done  all  that  the  law  requires  to  keep 
clear  (j). 

There  is  great  diflSculty  in  determining  the  application 
of  some  of  the  articles  of  the  general  Eegulations  to  ships 
navigating  a  narrow  and  tortuous  river.  It  appears  to 
have  been  held  by  the  Privy  Council  (A:),  in  the  case  of 
two  ships  bound  up  and  down  a  river,  and  first  sighting 


iff)  Pluckwelly.  Wilson,  6  Car.  & 
P.  376. 

(A)  Wayde  v.  Lady  Carr,  2  Dow. 
&  Ry.  265  ;  Wordsworth  y.  WxUan, 
4  Esp.  273. 

(t)  Australian  Steam  Navigation 
Co.  T.  Smithy  The  Birksgate^  and 
The  Barrabooly  14  App.  Cas.  318. 


U)  1  Parsons  on  Sliippinff  (ed. 
1869)  682;  The  Ivanhoe  and  The 
Martha  M.  Heath,  7  Bened.  213 ; 
The  VanderbiU,  6  WaU.  225 ;  The 
Bay  State,  3  Blatchf .  48. 

{k)  See  The  Velocity,  and 
oited  below. 
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each  other  on  opposite  sides  of  a  point  of  land  round  which  Art.  21. 
the  river  winds,  that  the  ships  are  not  "  crossing  "  ships 
within  the  meaning  of  the  Eegulations ;  and  that,  if  they 
are  then  on  different  sides  of  the  river,  the  duty  of  each 
is  to  pursue  her  course  as  if  the  other  were  not  in^  sight. 
If,  when  they  first  sight  each  other  on  opposite  sides  of  a 
point  of  land,  they  are  both  in  mid-channel,  or  equi- 
distant from  the  same  shore,  it  is  not  clear  how,  and  on 
which  side,  the  law  requires  them  to  pass  each  other  (/). 
It  may  happen,  in  such  a  case,  that  owing  to  the  way  of 
the  ships  through  the  water  and  the  set  of  the  tide  it  is 
possible  for  them  to  clear  each  other  with  certainty  in  one 
way,  and  in  one  way  only. 

In  most  tidal  rivers  there  is  a  customary  track  for  vessels  OuBtomaiy 
going  with  the  tide,  and  another  for  those  going  against  ri^re.  ^ 
it  (tn).  Its  course  depends  mainly  on  the  practice  for  ships 
with  a  fair  tide  to  keep  in  its  strength,  and  for  those  with 
a  foul  tide  to  "  cheat "  it,  or  keep  out  of  its  strength.  In 
a  winding  river,  where  there  is  an  off-set  of  the  tide  from 
the  points  into  the  opposite  bights,  ships  usually  cross  from 
one  side  of  the  river  to  the  other  at  or  about  particular 
places  in  the  different  reaches.  It  has  been  held  that  such 
a  practice,  although  not  strictly  a  custom  binding  upon  all 
ships,  is  one  which  a  ship  is  justified  in  following  and  in 
assuming  that  other  ships  will  follow  (»).  And  it  appears 
that  this  is  so  although  her  position  with  regard  to  another 
vessel  is  such  that  if  she  were  in  the  open  sea  the  Eegula- 
tions would  apply  and  require  her  to  act  differently.  In 
determining,  therefore,  what  are  the  proper  steps  for  a  ship 
to  take  in  order  to  avoid  another  approaching  her  in  a 

(/)  Ab  to  the  duty  of  two  ships  usage  for  ships  bound  down  the 

rounding   a   bend   in  a  river  in  river  to  keep  either  to  the  north  or 

opposite  directions,  one  outside  the  to  the  south  side  of  the  river  from 

other,  see  The  ByweU  CaatUy  4  P.  D.  MiLwall  Pier  round   the   Isle   of 

219,  jtw  Brett,  L.  J.  Dogs. 

(m)  In   The  Cambria,   Ad.  Div.  («)  The Eak 9S^  The Nicrd^'L.'R, 

May,  1887,  Hannen,  P.,  was  ad-  3  P.  G.  436,  442. 
vised  by  his  assessorsthatthere  is  no 

HU2 
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Art.  21.  winding  river,  the  sinuositieB  of  the  river,  and  also  the 
usual  course  of  vessels  in  the  river,  must  be  taken  into 
consideration.  In  cases  where,  if  each  ship  continues  her 
course  in  the  usual  track,  they  will  pass  clear,  although  if 
either  deviates  from  it  there  would  be  risk  of  collision,  it 
appears  that  the  Eegulations  do  not  apply,  and  that  it  is 
the  duty  of  each  vessel  to  continue  her  course  in  the  usual 
track  and  as  if  the  other  were  not  in  sight  (o). 

It  has  recently  been  held  in  the  Admiralty  Division 
that  it  is  a  prudent  rule  in  a  winding  tidal  river,  in  the. 
absence  of  special  regulations,  for  a  steamship  about  to 


(o)  Thf  Velocityy  L.  B.  3  P.  C. 
44 ;  The  Cologne  and  The  Manger, 
L.  R.  4  P.  C.  619 ;  The  Eek  and 
The  Niord,  L.  R.  3  P.  C.  436  ;  The 
Sjoberhavn,  2  Asp.  Mar.  Law  CSas. 
213,  217  ;  The  Golden  Pledge,  Holt, 
133;  bat  see  the  observations  of 
James,  L.  J.,  on  these  cases  in  The 
Oeeano,  3  P.  D.  60 ;  see  also  The 
Milwaukee,  Brown,  Ad.  313.  The 
prinoiple  adopted  in  the  above  cases 
by  the  Privy  Council,  that  in  de- 
termining' the  application  of  the 
Regulations  in  a  winding  river  the 
customary  track  of  ships  is  to  be 
considered,  does  not  appear  to  have 
been  followed  by  Dr.  liuahington 
under  former  Acts  and  Rules.  In 
The  Friends,  1  W.  Rob.  478,  and 
The  Gazelle,  ibid.  471,  he  expressed 
a  strong  opinion  that  where,  except 
for  the  practice  of  the  river  as  to 
keeping  in  or  out  of  the  strength  of 
l^e  tide,  the  Rule  of  the  Road  (the 
Trinity  Rule  of  1840)  would  apply, 
the  case  was  not  taken  out  of  the 
rule  by  the  practice.  In  The  Friends, 
a  steamship,  ffoing  up  the  Thames 
against  the  ebb,  sought  to  justify 
her  not  porting  in  compliance  with 
the  Trinity  Rule  upon  the  ground 
that  the  practice  of  the  river  re- 
quired the  other  ship,  which  was 
pacing  down  with  the  ebb,  to  keep 
in  the  strength  of  the  tide,  and  her- 
self {The  Friends)  to  keep  out  of  it. 
Dr.  Lushington  refused  to  recognize 
the  practice  of  the  river  in  such  a 


case.  In  addressing  the  Trinity 
Masters,  he  said: — "All  I  can  say 
is  this,  if  you  are  about  to  make  an 
exception  from  your  own  rules — an 
exception  not  to  be  extracted  from 
anything  to  be  found  in  the  Rules 
themselves,  but  to  be  founded  upon 
reasons  which  have  been  alleg^  for 
the  sake  of  safe  navigation  of  the 
river  Thames,  and  the  great  inte- 
rests which  are  daily  and  hourly 
thereat  stake — let  your  exception  be 
clear  and  intelligible,  in  order  that 
it  may  at  the  first  glance  be  known 
to  the  meruantile  and  maritime 
world.  If,  instead  of  a  dear  and 
direct  rule,  there  is  to  be  any  excep- 
tion, let  it  be  as  distinct  and  definite 
as  the  rule  itself.  Unless  it  be  so 
it  is  obvious  that  persons  in  aU  cases 
will  endeavour  to  form  exceptions 
for  themselves,  and  instead  of  se- 
curity we  shall  have  danger.''  And 
in  The  Duke  of  Sussex,  1  W.  Rob. 
274,  it  was  held  that  the  custom  of 
the  river  as  to  vessels  availing  them- 
selves of  the  streng^  of  Sie  tide 
was  superseded  by  the  Trinity  Rule. 
The  observations  of  Dr.  Lushing- 
ton as  to  the  necessity  of  holding' 
Regfulations  for  preventing  colli- 
sions to  be  almost  of  univeraal  ap- 
plication, have  lost  none  of  their 
force,  but  there  is  some  difSculty 
in  reconciling  them  with  the  recent 
decisions  of  the  Privy  Council  in 
the  cases  stated  in  the  text. 
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round  a  point  against  the  tide  to  wait  until  a  vessel  coming      Art.  21. 


in  the  opposite  direction  has  passed  clear,  and  a  steamship 
"was  held  in  fault  for  disregarding  this  precaution  in  the 
Scheldt  (jo). 

It  appears,  however,  from  a  decision  of  the  Court  of 
Appeal,  tiiat  the  cases  above  cited  as  to  the  application 
of  the  general  Regulations  in  a  winding  river  do  not  ne- 
cessarily apply  in  a  river  where  there  are  in  force  special 
rules  made  under  a  local  Act  for  the  express  purpose  of 
regulating  its  navigation.  Although  the  Thames  Bules 
(of  1872)  were  identical,  as  regards  crossing  ships,  with 
the  general  Regulations,  it  seems  to  have  been  doubted 
whether  the  decision  of  the  Privy  Council  in  The  Velocity^ 
and  other  cases  following  it,  that  two  ships  rounding  a 
point  are  not  within  the  "  crossing  "  rule,  would  be  followed 
in  a  similar  case  arising  under  the  Thames  Rules  {q).  The 
particular  point  decided  in  The  Velocity  does  not  arise  upon 
the  existing  Thames  Rules  (of  1880),  which  contain  no 
rule  corresponding  to  the  "  crossing  "  rule  there  discussed. 
But  the  principle  involved  in  that  and  the  other  decisions 
above  referred  to  is  of  wide  application,  and  has  an  im- 
portant bearing  upon  the  existing  Thames  Rules,  as  well 
as  other  ndes  for  the  navigation  of  winding  rivers.  That 
principle  is,  that  the  questions,  Whether  there  is  risk  of 
collision  ?  and,  What  nde  is  applicable  where  there  is  such 
risk  ?  depend  rather  upon  the  relative  positions  of  the  two 
ships  in  the  river  as  regards  mid-channel,  and  upon  the 
customary  track  of  ships  in  the  river,  than  upon  the  head- 
ing of  the  two  ships  at  a  particular  moment. 

The  following  cases  illustrate  the  view  taken  by  the  American 
Supreme  Court  of  the  United  States  as  to  the  application  Se^TOlioa- 
of  the  Regulations  of  1863  in  a  winding  river.  -^^^ti  ^ 

A  sailing  ship  descending  a  river  on  a  southerly  course  in  a  binding 
sighted  a  ste«unship  ascending  it.     In  accordance  with  the  "^®^* 

(p)  The  Talabot,  89  L.  T.  239.  (q)  The  Oceano,  3  P.  D.  60. 
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Art.  81.  practice  of  the  river,  the  sailing  ship  was  on  the  west,  and 
the  steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing 
ship's  helm  was  put  to  starboard  in  order  to  round  the 
bend.  Instead  of  porting,  so  as  to  resimie  her  course  in 
the  usual  track  along  the  west  bank  at  a  point  where  the 
channel  turned  again  to  the  west  and  ran  in  its  original 
southerly  direction,  the  sailing  ship  continued  the  course 
she  was  on  after  her  helm  had  been  put  to  starboard. 
Crossing  the  channel  to  the  east  shore  she  ran  into  the 
steamship,  which  had  continued  her  original  course  along 
that  shore.  It  was  held  that  the  sailing  ship  was  in  fault 
for  deviating  from  the  customary  track  along  the  west 
shore ;  that  her  duty  under  the  rule  (identical  with  Art.  18 
of  the  Regulations  of  1863)  requiring  her  to  keep  her 
course,  was  to  keep  her  course  along  the  west  shore, 
deviating  from  a  straight  course  only  so  far  as  the  winding 
of  the  river  required  (r).  The  judgment  of  the  Supreme 
Court  in  this  case  is  to  the  effect  that  when  a  point  of 
land  or  other  obstruction  in  the  navigation  interferes  with 
the  literal  application  of  the  Begulations,  they  are,  never- 
theless, to  be  complied  with  so  far  as  possible ;  that  a  vessel 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  vessels  will  pass 
clear  if  each  adheres  to  the  customary  track,  the  Regula- 
tions have  no  application;  and  that  a  vessel  deviating 
from  the  customary  track  in  supposed  obedience  to  the 
Regulations  is  in  fault. 

In  The  Free  State  («),  a  sailing  ship  was  crossing  a  river 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamship  approachiug  with  risk  of  collision ;  the  Supreme 

(r)  The  John  X.  Haebroneh,  3  Otto,  405.  («)  1  Otto,  200. 
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Court  held  that  the  duty  of  the  sailiug  ship  was  to  keep  on  Art.  Si. 
her  course  across  the  river.  The  sailing  ship  ascending  a 
river  on  a  northerly  course  and  being  overtaken  by  a 
steamship,  starboarded  until  her  head  was  N.W.  by  N.,  in 
order  to  give  the  steamship  more  room  to  pass  on  her  star- 
board hand.  While  crossing  the  river  on  the  N.W.  by  N. 
course  she  sighted  another  steamship  descending  the  river 
and  preparing  to  pass  the  ascending  steamship  port  side  to 
port  side.  After  being  passed  by  the  ascending  steamship 
the  sailing  vessel  ported  and  attempted  to  follow  in  her 
wake,  so  as  to  pass  the  descending  steamship  port  side  to 
port  side.  In  doing  so  she  came  into  collision  with  the 
latter,  and  it  was  held  by  the  Supreme  Court  that  she  was 
in  fault  for  not  keeping  her  N.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  rounding  a  point  or  bend  in  a  river  nearly  abreast,  it 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other. 
The  outside  boat  was  held  in  fault  for  a  collision  that 
occurred  while  attempting  to  get  in  to  the  shore  across 
the  bows  of  the  other  (t). 

In  The  Milwaukee  (u),  it  was  held  that  the  question 
whether  two  ships  were  meeting  "  end  on  "  in  a  river  is  to 
be  determined  by  their  general  course  in  the  river,  and  not 
by  their  compass  course  at  a  particular  moment  while  they 
are  pursuing  the  windings  of  the  channel. 

Article  22  (ic). 
Where  hy  the  above  rules  one  of  two  ships  is  to  keep  out  of      Art.  28. 


the  way^  the  other  shall  keep  her  course.  Ship  not 

This  Article  is  identical  with  Art.  22  of  the  Regulations  keep  out  of 
of  1880.    It  answers  to  Art.  18  of  the  Regulations  of  1863.  ^  '^^^°''"* 
It  supplements,  and  must  be  read  with,  Arts.  14,  16,  17,  oonroe. 

(4  The  Oeeantu,  12  Blatohf.  430.  {x)  Corresponding  to  Art.  21  of 

[u)  Brown,  Adm.  313.  the  Washington  Regulations. 
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Art.  22.  and  20.  The  concluding  words  of  Art.  18  (of  1863)  were 
superfluous,  and  are  omitted  in  the  present  Art.  22.  The 
scope  and  application  of  the  two  Articles  appear  to  be 
identical. 
Art.  23  must  Since  a  vessel,  A.,  required  by  the  Regulations  to  keep 
obwrred.^  out  of  the  way  of  another,  B.,  may  go  ahead,  or  astern,  or 
on  either  side  of  B.,  it  is  B.'s  duty  to  do  nothing  that  may 
embarrass  A.  or  interfere  with  her  right  to  keep  clear  of  B. 
in  any  way  she  thinks  fit.  The  rule,  therefore,  requiring 
B.  to  keep  her  course  must  be  observed  strictly.  So  long 
as  B.  can  do  so  without  immediate  danger,  and  there  is  a 
possibility  of  A.  clearing  her,  she  must  stand  on.  In  a 
recent  case  Sir  James  Hannen  refused  to  find  a  sailing  ship 
to  blame  for  taking  no  step  until  the  last  moment  to  avoid 
collision  with  a  steamer  which  she  saw  to  be  taking  no 
measures  to  keep  out  of  the  way  (y).  With  reference  to 
the  same  nde  under  a  previous  Act,  Dr.  Lushington 
said : — "  I  wholly  deny  that  danger  would  be  averted,  or 
that  infinitely  greater  danger  would  not  occur,  if  a  vessel 
close-hauled  on  the  larboard  tack,  on  descrying  a  steamer, 
were  to  take  upon  herself  to  deviate  from  her  course  for 
the  purpose  of  getting  out  of  the  way;  because  I  am  of 
opinion  that  by  so  doing  it  would  lead  to  the  chance  of 
infinitely  more  collisions  than  at  present*' (s).  The  Su- 
preme Court  of  the  United  States  is  equally  strict  in  its 
interpretation  of  the  rule,  and  for  the  same  reasons.  "  The 
negligence  of  one  (ship)  is  liable  to  baffle  the  vigilance  of 
the  other;  and  if  one  of  the  vessels,  under  such  circum- 
stances, follows  the  rule,  and  the  other  omits  to  do  so,  or 
violates  it,  a  collision  is  almost  certain  to  follow  "  (a). 

It  has  been  held  by  the  Privy  Coimcil  that  "  if  a  ship 
boimd  to  keep  her  course  undertakes  to  justify  her  depar- 

(y)  The  Highgate,  62  L.  T,  N.  S.  682 ;  The  Test,  6  Not.  of  CSaa.  276. 

841  ;  eupra,  p.  433.  (a)  New  York  and  Liverpool  U.  S. 

(«)  The  Vivid,  7  Not.  of  Cm.  127 ;  Mail  Co,  v.  EumbaU,  21  How.  372, 

The  Immaganda  Sara  Claeina,  ibid,  384. 


Digitized  by 


Google 


KEEP  HER  COURSE.  473 

ture  from  that  rule,  she  takes  upon  herself  the  obligation  Art.  22. 
of  showing  both  that  her  departure  was,  at  the  time  it  took 
plaoe,  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calcu- 
lated to  avoid  that  danger"  (6).  There  are  decisions  of 
the  Supreme  Court  of  the  United  States  to  the  same 
effect  (c). 

This  rule  is  perhaps  the  most  difficult  of  all  the  Regu- 
lations for  seamen  to  adhere  to.  The  stringency  with 
which  it  is  applied  by  the  Courts  makes  it  necessary  for 
an  officer  to  take  his  ship  into  close  proximity  to  another, 
where  it  may  appear  that  risk  of  collision  would  be  at  once 
determined  by  directing  her  course  away  from  the  other 
ship. 

In  the  case  of  a  sailing  ship,  A.,  close-hauled  on  the 
port  tack,  approaching  another,  B.,  having  the  wind  free 
on  the  starboard  tack  within  the  "  crossing  "  rule  (Art.  14), 
unless  there  are  exceptional  circumstances,  and  it  is  certain 
that  B.  will  not  keep  out  of  the  way,  A.  has  no  choice  but 
to  stand  on  (d). 

It  has  been  held  that  in  a  winding  river  the  direction  to  Meaning  of 
"  keep  her  course  '*  does  not  mean  that  the  ship  is  to  con-  coiuw."" 
tinue  going  ahead  in  the  direction  in  which  her  head 
happens  for  the  moment  to  be  pointing,  without  regard  to 
other  circumstances.  It  means  that  she  is  to  continue  the 
course  she  would  pursue  if  the  other  vessel  were  not  in 
sight  {e).  Thus,  a  vessel  rounding  a  point  in  a  river,  and 
approaching  another  under  circumstances  which  require 

(b)  The   Agra  v.    The  Elizabeth  and  The  William  Frederick,  4  App. 

Jenkins,  L.  R.  1  P.  C.  601 ;  see  also  Cas.  669 ;  infra,  p.  489 ;  The  Illinois, 

The  Great   Conquest  v.   The  David  13   Otto,   298 ;     The  Highgate,  62 

Cannon,  Holt,  235  ;    The  Uneae  y.  L.  T.  N.  S.  841.     See  also  supra, 

The  Maander,  Holt,  243  ;   and  see  p.  413,  for  a  *<  hard  case." 
the  observations  of  I>r.  Lushington  («)  The   Velocity,  L.  R.  3  P.  C. 

in  The  Test,  ubi  supra,  44.     In  The  Banshee,  6  Asp.  M.  C. 

(e)  The  Scotia,  WV^bXHAI^',  The  221,  different  opinions  upon  this 

Fotomae,  8  WaU.  690.  point  were  expressed  by  members 

(i)  See  The  Byfoged  Christensen,  of  the  Court  of  Appeal. 
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Art.  S2. 


Whether  an 
alteration  of 
speed  is  an 
infringement 
of  Art.  22. 


How  a  ship 
hoye-to  is  to 
*<  keep  her 
course;" 


her  to  keep  her  course  under  Art.  22,  must  continue  her 
course  round  the  point  in  the  usual  track  (/}. 

Whether  a  ship  required  to  keep  her  course  is  at  liberty 
to  alter  her  rate  of  speed,  while  risk  of  collision  exists, 
seems  doubtful.  If  by  doing  so  she  increases  the  risk,  or 
embarrafises  the  other  ship,  she  would  probably  be  held  in 
fault.  In  The  Beryl  it  seems  to  have  been  held  that  an 
alteration  of  the  rate  of  speed  is  not  an  infringement  of 
Art.  22.  The  vessel  required  to  keep  her  course  was  held 
free  from  blame,  though  she  eased  her  engines  whilst  there  . 
was  risk  of  collision,  and  though  there  would  have  been 
no  collision  but  for  the  easing  of  the  engines.  The  fewjts 
were  as  follows : — Steamships  A.  and  B.  were  crossing  at 
right  angles,  A.  having  B.  on  her  starboard  hand.  When 
about  a  quarter  or  half-a-mile  distant  from  A.,  B.  whistled, 
and,  finding  that  A.  did  not  alter  his  course,  eased  his 
engines.  Then  A.  eased,  and,  when  close  to  B.,  stopped 
and  reversed  his  engines,  the  collision  being  then  inevit- 
able. A.  was  held  solely  in  fault  {g).  In  the  Court  of 
Appeal  (where  B.  was  held  also  in  fault  for  not  stopping 
and  reversiDg),  Brett,  M,  K.,  said  that  Art.  22  relates 
entirely  to  the  heading,  not  to  the  speed  of  the  ship. 
^[  Keeping  her  course  means  that  she  is  to  keep  on  the 
same  direction  as  before ;  it  has  nothing  to  do  with  the 
question  of  speed  "  (A).  In  The  Levenngton  (t),  the  steam- 
ship required  to  keep  her  course  did  so  and  "went  on 
faster."    She  was  held  to  have  complied  with  Art.  22. 

Where  the  vessel  required  to  keep  her  course  is  hove-to, 
it  appears  to  be  the  duty  of  those  on  board  to  fill  on  her 


(/)  The  Velocity,  tupra;  The  Eek 
and  The  Niord,  L.  R.  3  P.  C.  436  ; 
The  Cologne  and  The  Monger,  L.  R. 
4  P.  C.  619.  See  eupra,  p.  427. 
See  also  The  John  Taylor,  infra, 
p.  479. 

{g)  The  Beryl,  9  P.  D.  4. 


(A)  Per  Brett,  M.R.,  The  Beryl, 
9  P.  D.  137,  140.  This  dictum  was 
doubted  by  fiutt,  J.,  in  The  Mar- 
mion,  Ad.  DW,  9th  Dec  1887.  The 
Washington  Rep:ulationB,  Art.  21, 
require  the  ship  to  **keep  her 
course  and  tpeed, 

{♦)  11  P.  D.  117. 
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and  get  her  under  command  without  altering  her  course      Art.  22. 
more  than  is  necessary  (A:). 

A  vessel  hove-to  with  her  helm  lashed  to  leeward,  forg- 
ing ahead  as  she  comes  to  and  falls  off,  does  not  fulfil  the 
requirements  of  Art.  22  (/). 

A  vessel  close-hauled  does  not  by  luffing  a  little,  and  so  and  a  ship 
that  she  does  not  lose  her  headway,  break  the  rule  requir-  ^  o  w"»  . 
ing  her  to  keep  her  course  (m) ;  nor,  it  is  submitted,  does 
she  infringe  Art.  22,  by  breaking  off  if  the  wind  heads 
her  (n).  But  a  vessel  which  luffed  to  the  extent  of 
two  and  a-half  points,  was  held  to  have  infringed  the 
regulation  (o).  And  it  has  been  held  that  a  vessel  does 
not,  by  altering  her  course  so  as  to  give  an  overtaking  ship 
more  room  to  pass,  infringe  the  rule  (p).  If  a  close-hauled 
ship  departs  from  the  rule  requiring  her  to  keep  her  course, 
as  a  general  rule  she  should  luff  rather  than  bear  up,  as 
she  thereby  lessens  her  way,  and,  if  a  collision  takes  place, 
its  effect  is  likely  to  be  less  disastrous  (q). 

The  rule  that  a  ship  is  to  keep  her  course  does  not  mean  A  Rhip  must 
that  she  is  to  do  so  obstinately  when  she  sees  that,  under  obstinAtelyr 
the  particular  circumstances  of  the  case,  she  can,  by  de- 
parting from  it,  avoid  a  collision  (r). 

The  following  cases  illustrate  the  application  of  Art.  22 :  Cases  illus- 

A  barque  in  Margate  Eoads  in  a  strong  wind  was  wear-  appikltion  of 
ing  preparatory  to  coming  to  an  anchor.    A  steamship  was  -^^^  22. 
held  solely  in  fault  for  a  collision  with  her,  although  the 

{k)  The  General  Lee,  3  Mar.  Law  614. 

Gas.  O.  S.  204.  (0)  The  Earl  JTemyts,  6  Asp.  364; 

(0  The  Transit,  3  Bened.  192  ;  on  app.  61  L.  T.  N.  S.  289. 

and  see  further,  p.  415,  above,  as  {p)  The  Franconia,  2  P.  D.  11 ; 

to  the  duty  of  a  ship  hove-to.  bat  see  The  Corsica,  9  Wall.  630 ; 

(m)  The  Marmion,  1  Asp.  Mar.  infra,  p.  479. 

Law  Gas.  412 ;  The  Aimo  and  The  {q)  The  Agra  and  The  Elizabeth 

Amelia,  2  Asp.  Mar.  Law  Gas.  96;  Jenkins,  L.  R.  1  P.  G.  601 ;    The 

The  Great  Eastern,  3  Moo.  P.  0.  G.  Great  Eastern,  uhi  supra, 

N.  S.  31 ;    The  Singapore,  L.  XL  1  (r)  The  Lake  St,   Clair   v.    The 

P.  G.  378.  Underwriter,  3  Asp.  Mar.  Law  Gas. 

(n)  She  wonld  be  in  fanlt  if  she  361 ;  The  EosalU,  5  P.  D.  246;  The 

broke  off  more  tlum  necessair ;  as  Sunnytide,  1  Otto,  208.    See,  how- 

in   The  Elizabeth  Jones,   5  DaviF,  ever,  infra,  Art.  23. 
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Art.  82.  steamship  alleged  that  she  was  baffled  by  the  rapid  change 
in  the  course  and  lights  of  the  barque  («). 

A  sailing  ship,  with  the  wind  aft,  meeting  a  steamship 
nearly  end  on,  was  held  in  fault  for  porting  {t).  But  a 
slight  alteration  in  the  helm  of  a  sailing  ship,  when  an 
approaching  steamship  was  two  miles  distant,  was  held  not 
to  be  an  infringement  of  the  rule  requiring  her  to  keep  her 
course  (u).  And  a  steamship,  with  another  a  quarter  of  a 
mile  astern  on  her  port  quarter  and  overtaking  her,  was 
held  not  to  be  in  fault  for  porting  half  a  point  (x). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
ship, so  as  to  embarrass  the  latter  and  make  it  difficult  for 
her  to  keep  out  of  her  way  (y).  But  a  steamship,  attempt- 
ing to  pass  a  sailing  ship  turning  to  windward  in  a  narrow 
channel,  must  be  prepared  for  the  sailing  ship  going  about, 
and  the  latter  is  under  no  obligation  to  give  notice  of  her 
intention  to  go  about  (s). 

It  seems  that  where  risk  of  collision  exists,  a  sailing  ship 
is  not  entitled  to  go  about  until  compelled  to.  Then 
Art.  23  applies,  and  excuses  her  for  not  keeping  her  course. 
A  three-masted  schooner  was  standing  in  towards  the 
Q-oodwin  Sands  on  the  port  tack,  heading  W.  by  S. 
Approaching  her  was  a  steamship  on  a  S.S.W.  course, 
having  the  schooner  about  one  point  on  her  starboard  bow, 
and  under  such  circumstances  that  there  was  risk  of  colli- 
sion. The  schooner  went  about,  and  there  was  a  collision. 
The  question  was,  whether  the  schooner  had  infringed 
Art.  22.  The  opinion  of  the  Trinity  Masters  was  asked 
by  Butt,  J.,  in  these  terms : — Would  there  have  been  any 

(*)  The  Monsoon  ajid  The  Neptune,  {x)  The  Franeonia,  2  P.  D.  8. 

2  Mar.  Law  Ca8.  O.  S.  289  ;    and  (y)  The  Newburgh  ▼.  The  Osear^ 

Bee  The  Falkland  and  The  Navigator^  Holt,  231  ;  The  Saucy  Last  t.  The 

Br.  &  Lush.  204.  Bolderaa,  Holt,  205. 

{t)  The  Bougainville  2LiidL  The  Jamee  (z)  The  Palatine^   1    Asp.    Mar. 

C.  Stevenson,  L.  R.  6  P.  G.  316.  Law  Gas.  468 ;  it  is  not  quite  clear 

(w)  The  Normay  3  Asp.  Mar.  Law  in  this  case  whethw  it  was  neoes- 

Gas.  272  ;  of.  The  Banshee^  6  Asp.  sarj  for  the  sailing  ship  to  go  aboat 

liar.  Law  Gas.  221.  when  she  did. 
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risk  to  the  schooner,  having  regard  to  the  tide  (running  to      ^^'^^' 

the  westward)  and  all  the  surrounding  circumstanoes,  if 

she  had  stood  further  in  towards  the  sands  P    The  answer 

to  this  question  being  in  the  affirmative,  it  was  held  that 

Art.  23  applied,  and  that  the  schooner  had  not  infringed 

the  Regulations  in  going  about  {a). 

In  a  Canadian  case  a  sailing  ship  in  tow  with  sail  set 
was  struck  on  the  quarter  by  another  vessel  in  tow  of  the 
same  tug,  and  was  forced  against  an  overtaking  steam- 
ship (J).  She  was  held  in  fault  for  not  keeping  her  course ; 
sed  qu,  as  to  the  reason  of  the  decision. 

A  smack  hove- to  on  the  port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
schooner  close-hauled  on  the  starboard  tack.  Neither 
vessel  did  anything  until  the  collision  was  inevitable. 
The  schooner,  as  well  as  the  smack,  was  held  in  fault, 
because  she  did  not  bear  up  in  time  (c). 

In  America  there  is  a  stringent  rule,  which  has  been  American 
frequently  insisted  upon  by  the  Courts,  requiring  a  sailing  *^^' 
ship  working  to  windward  in  company  with  other  ships, 
whose  duty  it  is  to  keep  out  of  her  way,  to  "beat  out 
her  tack.  "  If  she  goes  about  in  a  narrow  channel  before 
the  shoaling  of  the  water  or  other  dangers  of  navigation 
require  it,  and  comes  into  collision  with  another  ship  which 
would  have  cleared  her  if  she  had  stood  on,  she  is  held  to 
be  in  fault  for  the  collision  (d).  In  a  case  of  collision  be- 
tween a  sailing  ship  turning  to  windward  and  a  steamship, 
the  Circuit  Court  said :  "  What  the  law  requires  for  a  sail- 
ing vessel  in  a  narrow  channel  is,  to  beat  out  her  tack,  and, 
having  beat  it  out,  to  come  about  with  all  proper  despatch 
upon  the  other,  leaving  to  the  steam  vessel  the  responsi- 
bility of  being  in  a  position  to  enable  her  to  do  so  without 
danger"  (e). 

(a)  The   OnceU,  Ad.   Div.    17th  (e)  TheJtosalie,  6  P.  D.  246. 

Deo.  1887.  [d)  The  Empire  State,  1  Boned. 

(*)  The  Farewell,  8  Quebec  L.  R.  67. 

87.  {e)  The  Empire  State,  ubi  eupra. 
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^^'^-  In  a  case  where  it  was  proved  that  there  was,  at  the 

American  time  of  the  collision,  a  flat  calm,  it  was  held  hj  the  Supreme 
wtf«^mu8-  Court  that  the  sailing  ship,  whose  duty  it  was  to  keep  her 
Art.  22.  course,  could  not  he  in  fault  (/). 

The  rule  requiring  a  vessel  to  keep  her  course  is  strictly 
enforced  by  the  Courts  in  the  United  States.  A  sailing 
ship  approaching  a  steamship  admitted  that  so  soon  as 
there  was  risk  of  collision  she  kept  away  two  or  three 
points.  She  was  held  to  be  in  fault.  The  Court  said  (g) : 
''  A  vessel  whose  duty  it  is  to  keep  her  course  has  no  right 
to  change  it  as  soon  as  she  apprehends  a  collision.  In  this 
case  the  duty  of  the  tug  to  keep  out  of  the  way  of  the 
lighter  arose  only  when  the  two  vessels  were  proceeding 
in  such  directions  as  to  involve  risk  of  collision;  and  it 
was  under  the  same  circumstances  that  the  duty  arose  on 
the  part  of  the  lighter  to  keep  her  course.  Therefore, 
under  the  statute  requiring  the  lighter  to  keep  her  course, 
her  apprehension  of  a  collision  could  not  justify  her  in 
changing  her  course.  Moreover,  it  is  the  actual  risk  or 
danger  of  collision  that  determines  the  duty  of  both 
vessels,  and  not  the  apprehension  merely  (h).  The  rule  was 
made  and  is  administered  for  the  very  purpose  of  prevent- 
ing the  vessel  charged  with  the  duty  of  avoiding  the  other 
from  being  embarrassed  by  a  change  of  course  on  the  part 
of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled  "  (t). 

A  schooner,  seeing  the  mast-head  light  of  a  steamship, 
and  mistaking  it  for  a  light  ashore,  hove-to  to  get  a  cast  of 
the  lead,  thereby  presenting  her  red  light  to  the  steamship. 
The  steamship  ported.  The  schooner,  on  discovering  her 
mistake,  got  under  way,  and  crossed  the  course  of  the 


(/)  The  Commerce,  16  Wall.  33.  ooorae. 

((f)  The  General  U,  S.  Grant,  6  (A)  But  see   as  to    this,  eupra^ 

Bened.    466,    467 ;   toid.   see    The  p.  348. 

Adriatic,  17  Otto,  612,  as  to  the  (i)  See  also  The  Stephen  Moryatt^ 


duty  of  a  sailing  ship  to  keep  her      4  Otto,  699, 
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steamship,  showing  her  green  light.     It  was  held  that  the      Art.  28. 
schooner  was  solely  in  fault  for  not  keeping  her  course  (k). 

Where  a  ferry  boat  crossing  a  river  was  under  a  port 
helm  at  the  moment  when  she  sighted  another  steamship 
coming  up  the  river,  it  was  held  that  her  duty,  under  the 
Tide  requiring  her  to  keep  her  course,  was  to  continue  in 
her  usual  track  (/). 

The  danger  of  departing  from  Art.  22  is  illustrated  by 
an  American  case,  where  a  vessel.  A.,  starboarded  in  order 
to  assist  another,  B.,  whose  duty  it  was  to  keep  out  of  her 
way,  in  an  attempt  to  cross  her  bows.  Finding  that  she 
could  not  cross  A.'s  bows,  B.,  at  the  last  moment,  stopped. 
In  consequence  of  B.'s  stopping  and  A.'s  starboarding,  a 
collision  occurred.     A.  was  held  to  be  solely  in  fault  (m), 

A  steamship,  just  before  reaching  a  point  in  New  York 
harbour  where  the  channel  is  narrow  and  the  navigation 
diflScult,  sighted  a  schooner's  red  light.  There  were  three 
channels  open  for  the  schooner,  and  only  one  for  the  steam- 
ship. The  schooner  selected  the  steamship  channel,  and  a 
collision  took  place.  The  schooner  was  held  in  fault,  be- 
cause, although  she  kept  her  course,  in  the  sense  that  she 
had  from  the  first  intended  to  make  use  of  the  steamship 
channel,  she  embarrassed  the  steamship  by  taking  that 
course  when  she  might  have  avoided  any  risk  by  taking 
one  of  the  other  channels  (n). 

It  has  been  decided  by  the  Supreme  Court  that  a 
sailing  ship  is  not  free  from  blame  if,  seeing  the  lights  of 
a  steamship  ahead  and  not  keeping  out  of  the  way,  she 
pertinaciously  keeps  on  her  course  and  runs  down  the 
steamship  (o). 

(*)  The  Virgo,  7  Bened.  495.  (fi)  The  City  of  Eartford,  7  Bened. 

(/)  The  John   Taylor,   6    Bened.  350. 

227.  (o)  The  Sunnyaide,  1  Otto,  208. 
(m)  The  Corsica,  9  Wall.  630. 
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Aeticle  23  (oo). 
Art.  28.  In  obeying  and  construing  these  rules  due  regard  shall  be 


Proviso  *^  ^^  ^^^  dangers  of  navigation^  and  to  any  special  circunp- 

Baving  special  stances  which  may  render  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger. 

Art.  23  corresponds,  and,  with  the  exception  of  super- 
fluous words,  is  identical,  with  Art.  19  of  the  Eregulations 
of  1863,  and  with  Art.  23  of  the  Eegulations  of  1880. 
Terma  of  The  concluding  words  of  this  article  should  be  compared 

those  of  36  &  sumption  of  fault  in  case  of  infringement  of  the  Regu- 
8. 17^  ^  ,  jo^j-jQ^g — "unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  departure 
from  the  Regulations  necessary"  (/>).  It  is  clear,  from 
Art.  23,  that  the  steering  and  sailing  rules — ^Arts.  14,  15, 
16,  17,  18, 20,  and  22— do  not  apply  where  they  cannot  be 
obeyed  without  "  immediate  danger. "  The  "  circum- 
stances" mentioned  in  36  &  37  Vict.  c.  85,  s.  17,  would 
therefore  seem  to  be  such  as  render  a  departure  from  the 
Regulations  necessary  to  avoid  immediate  danger.  It  may 
be  objected  that  in  this  view  the  words  of  s.  17,  above 
quoted,  "  unless  it  is  shown,  &c., "  have  no  operation  and 
are  superfluous ;  but  it  is  difficult  to  give  them  any  other 
meaning. 

The  construction,  here  suggested,  of  Art.  23  and  sect.  17, 
seems  to  have  been  that  adopted  by  the  House  of  Lords  in 
the  cases  of  The  Khedive  (q)  and  The  Benares  (r).  In  the  latter 
case  the  meaning  and  operation  of  Art.  23  was  more  con- 
sidered, and  a  larger  and  more  decided  operation  was  given 
to  it  by  the  Court  of  Appeal,  than  in  The  Khedive  by  the 
House  of  Lords.     In  The  Benares  it  was  held  that  where 

(oo)  Gorresponclingf  to  Art.  27,  {q)  6  App.  Gas.  876. 

Wasning^n  ttegulations.  (r)  9  P.  I).  16.  As  to  these  cases, 

(p)  See  p.  38,  above,  as  to  tlie  and  generaUj  as  to  36  &  37  Vict, 

effect  of  this  enactment.  o.  85,  s.  17,  see  aboTe,  pp.  38 — 60. 
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there  is  one  and  only  one  "  chance  of  escape,"  Art.  23  ^rt^* 
justifies  a  seaman  in  taking  the  course  which  gives  him  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  one  of  the  preceding  Articles.  It  must,  however,  be 
admitted  that  it  is  difficult  to  reconcile  this  construction  of 
Art.  23  with  the  ratio  decidendi  in  The  Khedive^  and  parti- 
cularly with  the  observations  of  Lord  Watson  (a)  in  that 
case.  Those  observations  appear  to  set  forth  the  principle 
upon  which  the  decision  in  The  Khedive  proceeded ;  and, 
though  made  with  reference  to  Art.  19  of  the  Eegulations 
of  1863,  are  applicable  to  the  existing  Art.  23  (of  1884). 
They  are  as  follows:  "There  is  nothing  in  the  case  to 
suggest  the  eidstence  of  any  danger  of  navigation,  a  due 
regard  to  which  would  have  led  to  a  disregard  of  the  16th 
rule  (t).  The  only  existing  danger  was  the  very  danger 
to  which  the  rule  (w)  applies,  and  to  prevent  which  it  was 
enacted.  And  there  is  just  as  little  room  for  the  sugges- 
tion that  there  existed  any  special  circimistances  which 
rendered  it  necessary  for  The  Khedive  to  continue  at  full 
speed,  instead  of  slowing  or  stopping  or  reversing,  in  order 
to  avoid  immediate  danger." 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  however,  not  be  lost  sight  of.  In  the  former 
case  the  ship,  which  was  held  in  fault,  under  sect.  17,  for 
having  infringed  the  Hegulations,  did  what  was  in  fact  the 
tcrang  thing  in  point  of  seamanship,  and  thereby,  probably, 
caused  the  collision.  In  The  Benares  the  ship  did  what 
from  a  seaman's  point  of  view,  and  apart  from  the  Eegu- 
lations, was  the  right  thing ;  and  though  in  the  result  it 
failed  to  avert  a  collision,  it  did  not  cause  the  collision,  which 
was,  from  the  first,  inevitable.  The  difficulty  suggested 
by  the  two  cases  is  that,  although  in  neither  of  them  was 
there  negligence  on  the  part  of  those  on  board,  in  the  one 


( 

per 
896, 


>)  6  App.  Gas.  902.    See  alao  (t)  Of  1863. 

Lord  filaokbam,  5  App.  Gas.  {u)  Art.  16  of  1863. 


M.  1  I 


Digitized  by 


Google 


482  THE  REGULATIONS. 

^^'^-      case  the  House  of  Lords  held  that  the  Eegiilations  had 

been  infringed,  in  the  other  the  Court  of  Appeal  held  that 

they  had  not  been  infringed. 

EegulationB        It  is  sometimes  attempted  to  urge  this  Article  as  an 

departed  from  oxGuse  for  a  departure  from  the  Eegulations,  where  an  ad- 

exoept  for       herence  to  them  would  have  prevented  a  collision.    In  such 
necessity.  ,   ■■■  , 

a  case  Art.  23  has  no  application ;  nor  does  it  in  any  way 

affect  the  universal  application  of  the  Eegulations  where  it 
is  possible  to  apply  them  so  as  to  avert  collision.  This  is 
well  illustrated  by  the  case  of  The  Khedive  (x).  There  a 
steamship  was  suddenly  put  into  a  difficulty,  and  risk  of 
collision  was  caused,  by  the  wrong  manoeuvre  of  another 
steamship  approaching  her.  The  former  stopped  her  en- 
gines, but  did  not  immediately  reverse,  though  she  did 
reverse  before  the  collision.  By  not  reversing  immediately 
the  officer  in  charge  did  not  show  himself  wanting  in  ordi- 
nary care,  skill,  or  nerve,  though  he  committed  an  error  of 
judgment.  It  was  held  that  he  had  departed  from  the 
Regulations. 
Sft*®^  **-  A  vessel  is  not  justified  in  departing  from  the  Begula- 

their  uniform  tions  because  she  fears  that  the  other  ship  will  not  comply 
oSeer^ce  ^^*^  them.  In  a  case  decided  imder  the  Trinity  Rules  of 
1840,  Dr.  Lushington  thus  laid  down  the  general  principle : 
"  I  cannot  conceive  that  anything  would  be  more  likely  to 
lead  to  mischievous  consequences  than  to  suppose  that  a 
vessel  whose  duty  it  is  to  keep  her  course  should  anticipate 
that  another  vessel  will  not  give  way,  and  so  give  way  her- 
self. The  consequence  would  be  that  there  would  be  no 
certainty ;  whereas  the  doctrine  I  have  upheld,  supported 
by  your  (i.  e.,  the  nautical  assessors')  authority,  is  that  in 
oases  of  this  description  you  ought  always  to  follow  the 
general  rule.  The  certainty  which  results  from  adherence 
to  general  rules  is,  i;i  my  opinion,  absolutely  essential  to 
the  safety  of  navigation"  (y).    Again:    ^^AU  rules  are 

[x)  6  App.  Cas.  876.  see  also  The  Superior,  6  Not.  of  Gas. 

Thf  Tetf,  6  Not.  of  Oa».  276;       607. 
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framed  for  the  benefit  of  ships  navigating  the  seas,  and  no  ^tt.9Z, 
doubt  circumstances  will  arise  in  which  it  would  be  perfect 
folly  to  attempt  to  carry  into  execution  every  rule,  how- 
ever wisely  framed.  It  is,  at  the  same  time,  of  the  greatest 
possible  importance  to  adhere  as  closely  as  possible  to  es- 
tablished rules,  and  never  to  allow  a  deviation  from  them 
unless  the  circumstances  which  are  alleged  to  have  rendered 
such  a  deviation  necessary  are  most  distinctly  proved  and 
established;  otherwise  vessels  would  always  be  in  doubt 
and  doing  wrong  "  (»). 

The  case  of  The  Superior  (a),  decided  under  the  Trinity  The  Su^p^rUtr. 
House  Rule  of  1840,  is  a  strong  one,  as  showing  the  neces- 
si<y  of  observing  rules  of  navigation  wherever  it  is  possible 
to  do  so.  A.  was  a  brig  bound  down  the  Thames  against 
the  flood-tide,  with  the  wind  free.  B.,  a  brig  bound  up  the 
river,  was  required  by  the  Trinity  Rule  (J)  to  pass  to  the 
northward  of  A.  Close  ahead  of  A.  was  a  schooner,  which, 
in  violation  of  the  Trinity  Rule,  passed  to  the  northward, 
or  inside  B.  Expecting  that  A,  would  follow  in  the  wake 
of  the  schooner  and  pass  inside,  B.  starboarded,  and  in 
attempting  to  pass  outside  or  to  the  southward  of  A.,  came 
into  collision  with  her.  B.  alleged  that  there  was  no  room 
for  her  to  pass  between  the  schooner  and  A.  It  was  held 
that  the  fact  of  the  schooner  having  safely  passed  B.  on  the 
wrong  side— of  her  having  violated  the  rule  with  impunity 
— ^was  no  justification  to  B.  for  herself  violating  the  rule, 
in  the  expectation  that  A.  would  not  obey  the  rule,  but 
would  follow  the  schooner,  and  pass  inside. 

In  The  Khedive  (c),  before  the  House  of  Lords,  the  safety 
which  arises  from  imiversal  obedience  to  the  Regulations, 


{z)  The  John  Buddie^  6  Kot.  of  duty  as  to  pasfdog  to  the  northward 

Caa.  387  ;  cf .  The  Great  Eastern,  3  of  the  other  ship  was  the  same. 
Moo.  P.  0.  G.  N.  S.  31.  {c)  Stoomvaart  Maatsehappy  Ne- 

6  Not.  of  Gas.  607.  derland  v.  Feninsular  and  Oriental 


{a)  6  1 

Wit 


does  not  olearlj  appear      Steam  navigation  Co,^  The  Khedive j 
whether  she  had  the  wind  free  or      5  App.  Gas.  876,  895,  904,  909. 
was  close-hauled.  In  either  case  her 
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^'^-  ^-  where  it  is  possible  to  obey  them  without  canfflng  a  col- 
lision, is  strongly  insisted  upon.  They  must,  it  was  said, 
be  complied  with,  although  in  the  particular  case  it  may 
seem  to  be  better  seamanship  not  to  do  so.     ^'  These  rules 

are  general  rules,"  said  Lord  Hatherley,  "to  be 

adopted  by  all  persons  having  charge  of  the  navigation  of 
vessels,  with  the  exceptions  which  have  been  pointed  out 
(as  to  immediate  danger).  This  rule  (as  to  stopping  and 
reversing)  is  not  laid  down  merely  for  the  sake  of  the  ves- 
sel commanded  by  the  man  who  breaks  it,  but  for  the  sake 
of  the  vessel  commanded  by  the  man  approaching  at  a  dis- 
tance, and  who  has  no  right  or  reason  to  suppose  that  he 
will  break  it.  If  the  rule  is  observed,  every  person  will 
know  precisely  what  he  is  to  do,  and  will  say,  ^  I  will  cany 
out  my  directions  entirely  with  that  knowledge. '  On  the 
other  hand,  if  the  Court  allows  these  rules  to  be  lightly 
departed  from,  the  result  will  be  the  very  evil  which  the 
Act  was  intended  to  prevent. "  And  in  the  same  case. 
Lord  Watson  (d)  said  : — "  It  was  the  deliberate  policy  of 
the  legislature  to  compel  sea  captains,  where  their  vessels 
are  in  danger  of  collision,  to  obey  the  rule  (Art.  16  of 
1863),  and  not  to  trust  to  their  own  nerve  and  skill." 

At  the  date  of  the  observations  of  Dr^  Lushington  in  the 
case  cited  above  (e),  there  was  in  force  no  enactment  or  rule 
corresponding  to  Art.  23.  A  saving  clause  restraining  the 
indiscriminate  application  of  the  statutory  rules  of  naviga- 
tion first  appears  in  17  &  18  Vict.  c.  104,  s.  296.  An 
Article  to  the  same  eiSeot  (Art.  19)  is  included  in  the 
Regulations  of  1863.  The  purpose  of  such  an  enactment 
clearly  is  to  provide  for  cases  where  a  literal  compliance 
with  the  general  rules  would  cause  a  collision.  The  strin- 
gency of  the  existing  Regulations  would  seem  to  be  greater 
than  that  of  the  (1840)  Trinity  House  Bule  of  port  helm. 
In  The  Friends  (/),  Lord  Campbell  said  that  that  rule 

{d)  6  App.  Gas.  p.  904.  (/)  4  Moo.  P.  G.  G.  314,  320. 

(«)  P.  482. 
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applied  only  where,  by  its  application,  a  collision  "  may      Art.  28. 
probably  be  avoided  " 

Of  the  corresponding  Article  of  the  former  law  Dr.  Art.  23  pre- 
Lushington  said  that  it  was  not  a  directory  enactment,  ^ulationfl 
telling  persons  to  do  this  or  that,  but  that  it  released  them  being  applied 
from  the  severe  obligation  of  complying  with  the  previous  collision. 
Articles  under  circumstances  which  would  render  obedience 
to  them  dangerous,  when,  by  deviation,  they  might  escape 
danger  {g).    But  its  application  is  strictly  limited  to  cases 
where  the  circumstances  are  such  that  "  there  is  immediate 
danger  perfectly  clear  to  the  apprehension  of  those  pre- 
sent "  (A).     It  "  does  not  prescribe  any  particular  measures 
that  should  be  adopted  in  departing  from  the  strict  terms 
of  any  of  the  previous  Begulations  that  it  governs,  but  it 
merely  states  that  in  construing  and  obeying  these  Begu- 
lations  as  far  as  possible  you  may  take  into  consideration 
urgent  attendant  circumstances.  ...  It  is  common  sense ; 
for  if  any  rule  were  laid  down  by  Act  of  Parliament,  or 
any  other  authority,  that  could  never  be  departed  from  in 
oertain  states  of  circumstances,  such  a  rule  would  necessarily 
involve,  on  many  occasions,  the  destruction  of  ships  which 
it  was  intended  to  preserve  "  {%). 

Not  only  is  departure  from  the  rule  of  the  road  excused  Duty  to  avoid 
by  Art.  23,  where  the  rule  cannot  be  obeyed  without  colli-  fo^^t' 
sion,  but  a  literal  observance  of  the  Regulations  cannot  be  p^irpoae  to 
set  up  as  a  defence  where  the  collision  might  have  been  theBole of 
avoided  by  ordinary  care  {k).    "When  one  person  neglects  *^®  ^'^  ^ 
his  duty,  and  so  puts  another  into  danger,  the  second  is 
not  justified  in  doing  nothing  to  avert  that  danger,  though 

(y)  The  Eliza  and  The  Orinoco,  see  The  SuperioTy  itbi  mpra.    The 

Holt,  98.    See  The  Ctmeordiay  L.  R.  Sapreme  Court  of  the  United  States 

.  1  A.  &  E.  93,  97.  used  similar  language  with  regpard 

(A)  The AUanBsaSiThe FloraylloMy  to  the  operation  of  Art.  19  of  the 

114 ;  2  Mar.  Law  Gas.  O.  S.  386 ;  Begnlations  of  1863  in  The  Cayuga, 

The  Moderation^  1  Moo.  P.  G.  G.  14  Wall.   270  ;  The  Sunnyside,   1 

528.  Otto,  208. 

(«)  JPer  Dr.  Lushington  in  The  (Ar)  See  further  on  this,  eupra,  p. 

Allan  and  The  Flora,  uH  eupra  ;  and  22. 
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^'^'  it  is  caused  entirely  by  the  fault  of  the  first "  (/).  "  Toa 
may  depart,  and  you  must  depart,  from  a  rule  if  you  see 
with  perfect  clearness,  almost  amounting  to  certainty,  that 
adhering  to  the  rule  will  bring  about  a  colUsion,  and  vio- 
lating a  rule  will  avoid  it ;  and,  indeed,  this  is  provided 
for  by  the  19th  Article"  (of  the  Regulations  of  1863, 
corresponding  to  Art.  23  of  1884)  (m).  And,  again,  "you 
have  no  right  to  stand  in  a  difficulty  upon  a  right,  though 
it  may  be  a  perfectly  good  right,  obstinately,  recklessly, 
and  regardless  of  the  safety  of  others"  (n).  Art.  23,  in 
fact,  merely  states  the  general  principle,  which,  it  is  sub- 
mitted, would  prevail  in  the  absence  of  such  an  enactment 
The  principle  was  thus  stated  by  Best,  C.  J. : — "  Although 
there  may  be  a  rule  of  the  sea,  yet  a  man  who  has  the 
management  of  one  ship  is  not  to  be  allowed  to  follow 
that  rule  to  the  injury  of  a  vessel  of  another,  where  he 
could  avoid  the  injury  by  pursuing  a  diEEerent  course  "  (o). 
A  barque  close-hauled  on  the  starboard  tack  was  held  to 
be  solely  in  fault  for  a  coUision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  tack. 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  under  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  collision  (p).  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision 
with  another  having  the  wind  free,  which  she  had  seen  a 
mile-and-a-half  off  and  did  not  attempt  to  avoid  (q) ;  and 
more  recently  a  schooner  on  the  starboard  tack  was  heUL 

{I)  JPer  Brett,    L.J.,    The   Jane  (o)  Handayside  v.  Wthon^  8  Oar. 

Baeon,  27  W.  R.  35.  &  P.  528 ;  see  also  Mayhtw  ▼.  Bayee, 

(m)  Per  Dr.  Loshington,  mThe  1  Stark.  423. 

Boanergee  and  The  Anglo-Indian^  2  {p)  The  Ida  9Ji^  The  Wata,  2  Mar. 

Mar.  Law  Gas.  O.  8.  239.     See  Law  Gas.  O.  S.  414. 

also  The  Ida  and  The  Wasa,  infra ;  (^)  Th$  Commerce,   3    W.    Rob. 

Handayeide  y.  Wilson^  3  Gar.  &  P.  287 :  but  see  the  observationa  of 

528 ;  The  Lady  Anne,  15  Jar.  18.  Sir  J.  GolviUe  on  this  case,  4  App. 

(»)  The  Legatua  and  The  Emily,  Gas.  672. 
Holt,  217. 
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in  fault  for  doing  nothing  before  she  oame  into  collision      Art.  88. 
with  a  smack  hove-to  on  the  port-tack  (r). 

The  Lady  Anne,  close-hauled  on  the  starboard  tack,  was 
meeting  another  ship,  close-hauled  on  the  port  tack.  It 
was  held  that  The  Lady  Anne  might  have  avoided  the 
collision  by  putting  her  helm  down  at  the  last  moment 
and  easing  off  her  head  sheets,  and  she  was  held  in  fault 
for  not  doing  so  (s). 

So  a  sailing  ship  will  be  held  in  fault  for  a  collision 
with  a  steamship  if  she  makes  no  attempt  to  avoid  a 
collision,  where  it  is  clearly  in  her  power  to  do  so.  In 
such  a  case  a  mere  adherence  to  Art.  22  is  no  justification. 
In  The  Sunnyside,  a  sailing  ship,  with  the  wind  free,  saw 
the  mast-head  and  green  lights  of  a  steamship  half  a  point 
on  her  port  bow,  a  considerable  distance  off.  The  lights 
were  those  of  a  tug,  drifting  before  the  wind,  at  about  a 
mile-and-a-haU  an  hour,  and  waiting  for  employment. 
The  sailing  ship  kept  her  course,  and  did  not  alter  her 
helm  until  it  was  too  late  to  avoid  the  tug.  It  was  held 
in  America  by  the  Supreme  Court  that  the  sailing  ship 
was  in  fault,  as  well  as  the  tug  {t).  In  The  Zadok  {u),  a 
sailing  ship  was  held  in  fault  for  a  collision  in  a  fog  with 
a  steamship,  because,  amongst  other  acts  of  negligence, 
after  she  heard  the  whistle  of  the  steamship  approaching, 
she  had  no  hands  stationed  at  the  braces  ready  to  let  them 
go  so  as  to  assist  the  helm  when  the  steamship  came  into 
sight  at  close  quarters. 

The  Tasmania  {x),  a  steamship  going  three  and  a-half 
knots,  saw  the  red  light  of  another  steamship  one  mile  or 
more  distant,  and  two  points  upon  her  port  bow.  When 
the  latter  was  about  four  ships'  lengths  off,  the  green  came 

(r)  The  SoaaUSy  5  P.  D.  245.  tion  of  her  course  by  the  sailmg 

(*)  16  Jur.  18.  ship. 

(t)  The  Smnyeidey  1  Otto,  208;  («)  9  P.  D.  114. 

but  see   The   Bougainville  ▼.    The  {x)  16  App.  Oae.  223,  reversing 

Jame*  C,  Stevenson,  L.  R.  6  P.  C.  14  P.  D.  53. 
316,  for  a  case  of  premature  altera- 
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into  view.  No  alteration  in  speed  or  helm  was  made  until 
the  hull  of  the  other  ship  was  seen.  The  question  was 
whether  The  Tasmania  was  in  fault  under  Art.  23,  for  not 
having  altered  her  course  before  the  collision.  Aiter 
different  decisions  in  the  Courts  below,  the  House  of  Lords 
held  that  she  was  not  in  fault  (a?).  And  in  The  Highgate  (y). 
Sir  James  Hannen  distinguished  the  then  subsisting  decision 
of  the  Court  of  Appeal  in  The  Tasmania^  and  refused  to 
hold  a  sailing  ship  in  fault  for  not  taking  any  step  to  avoid 
an  approaching  steamer  until  collision  was  imminent, 
saying  that,  ^^  It  is  only  where  a  clear  case  of  necessity  is 
made  out  that  a  captain  can  excuse  himself  for  not  follow- 
ing the  rule." 

Great  caution  must  be  used  in  applying  the  principle 
recognized  in  some  of  the  above  cases,  that  under  some 
circumstances  it  is  the  duty  of  a  ship  to  disobey  the 
Begulations.  It  may  be  applied  only  where  the  circtmi- 
stances  are  veiy  exceptional.  "  The  principle  of  law  that 
you  are  not  to  adhere  to  strict  rules  of  navigation,  but 
avoid  an  accident  if  possible,  is  a  doctrine  to  be  very  care- 
fully watched"  (a).  The  Court  will  not  hold  a  ship  in 
fault  for  not  departing  from  the  Eegulations  in  a  case 
where  they  were  primd  facie  applicable,  and  the  other  ship 
failed  to  comply  vdth  them,  unless  it  is  clearly  proved  that 
those  on  board  the  first  ship  might  with  reasonable  care 
have  seen  that  the  other  ship  was  not  going  to  comply 
with  the  Eegulations ;  and  further,  that  they  should  have 
seen  this  at  a  time  when  it  was  in  their  power  to  avoid  the 
collision. 

A  ship.  A.,  close-hauled  on  the  port  tack,  and  another, 
B.,  on  the  starboard  tack  with  the  wind  free,  were  crossing 
within  Art.  12  of  the  Regulations  of  1863.  A.  stood  on 
imtil  immediately  before  the  collision,  when  she  luffed. 


(x)  16  App.  Gas.  223,  reversing 
14  P.  D.  63. 
(y)  62  L.  T.  N.  S.  841.     More 


fully  referred  to,  iupra,  p.  433. 

U)  iVr  Dr.  Lushington,  The  TetL 
6  Not.  of  Cas.  276. 
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B.  neglected  to  keep  out  of  the  way,  as  required  by  the  Art.  88. 
BegulatiouB.  It  was  held  by  the  Gibraltar  Court  that  A. 
was  in  fault  as  well  as  B.,  because  she  pertinaciously  kept 
her  course  under  Art.  18  when  she  ought  to  have  seen 
that  B.  was  not  going  to  keep  out  of  the  way  in  com- 
pliance with  the  law;  and  in  so  deciding,  the  learned 
judge  relied  on  The  Commerce  (a).  The  Privy  Council 
reversed  the  decision  of  the  Court  below,  and  held  that  A. 
was  not  in  fault.  Sir  J.  W.  Colville,  in  delivering  the 
judgment  of  the  Privy  Council,  said :  "  Their  lordships 
remark  that,  though  the  principle  involved  in  that  case 
{The  Commerce)  may  be  in  itself  a  sound  one,  it  is  one 
which  should  be  applied  very  cautiously,  and  only  when 
the  circumstances  are  clearly  exceptional.  They  conceive 
that  to  leave  to  masters  of  vessels  a  discretion  as  to  obeying 
or  departing  from  the  sailing  rules,  is  dangerous  to  the 
public ;  and  that,  to  require  them  to  exercise  such  discre- 
tion, except  in  a  very  clear  case  of  necessity,  is  hard  upon 
the  masters  themselves,  inasmuch  as  the  slightest  departure 
from  these  rules  is  almost  invariably  relied  on  as  contri- 
butory negligence"  (J). 

Art.  23  is  not  intended  to  apply  to  a  case  where  the  p  J^©  Regru- 
Eegulations  cannot  be  complied  with,  nor  to  a  case  where  be  oompUed 
non-compliance  could  not  by  possibility  have  caused  the  ^^'J^'  *^' 
collision.     In  such  a  case  non-compliance  with  the  Eegu-  plied  with, 
lations  is  immaterial  upon  the  question  which  ship  is  in  J^Jrira^  ® 
fault,  but  that  is  so  by  virtue  of  the  general  law,  and  not  Art.  23  does 
under  Art.  23  {c).    But  it  appears  that  where  the  colli-  ^^  ^^^^' 
sion,  though  in  fact  inevitable,  may,  in  the  opinion  of  a 
seaman  of  ordinary  skill,  be  avoided  by  departing  from 
the  Regulation  {d)  which  is  primA  facie  applicable,  the 


i: 


a)  8  W.  Bob.  287.  (e)  See  Inman  t.  Beeky  Th$  City 

[b)  Tk$    WiUiam   Frederick   and  of  Antwerp  and  The  IHederich,  L. 

The  Bufoged  Christeneen,  41  L.  T.  B.  2  P.  G.  26,  34 ;  and  eupra,  p. 

N.  S.  635 ;  4  App.  Gas.  669;  and  431. 

see  The  Legatue  and   The  Emily,  {d)  The  Benaret,  9  P.  D.  16. 
Holt,  217. 
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A  ship  18 
not  bound  to 
take  a  step 
dangerous  to 
hernlf. 


Art.  28.      ship  will  not  be  held  in  fault  for  a  departure  from  the 
Begulations  merely  because  the  oollision  has  occurred  (e). 

By  the  terms  of  Art.  23,  in  applying  the  Begulations, 
regard  is  to  be  had  to  the  ^*  dangers  of  navigation."  This 
phrase  seems  to  refer  primarily  to  dangers  other  than 
oollision ;  but  it  is  not  dear  that  risk  of  oollision  is  not 
included  (/). 

Nothing  in  the  Beg^ations  requires  a  ship  to  take  a 
measure  which  is  dangerous  to  her  safety  {g),  A  vessel  is 
not  bound  to  obey  the  rule  requiring  her  to  port,  if,  by 
porting,  she  will  incur  serious  danger  by  going  ashore  (A), 
or  striking  another  ship  (t).  In  such  a  case  Art.  23  may 
apply  to  both  vessels,  or  to  one  of  them.  It  excuses  non- 
compliance with  the  Article  requiring  her  to  port  on  the 
part  of  the  one  vessel,  because  of  the  rock  or  shoal;  and  if, 
in  order  to  avoid  a  collision,  it  is  necessary  for  the  other 
vessel  to  depart  from  the  Begulations,  it  is  her  duty  to  do 
so,  and  Art.  23  excuses  her  departure. 

So,  where  a  ship  required  by  the  Begulations  to  keep 
out  of  the  way  is  unable  to  do  so,  it  is  the  duty  of  the 
other,  not  to  keep  her  course,  but  herself  to  keep  out  of 
the  way.  Two  vesseb,  close-hauled  on  opposite  tacks, 
were  crossing,  and  the  ship  on  the  port  tack  could  not 
bear  up  for  fear  of  collision,  and  could  not  go  about  be- 
cause of  a  shoal.  It  was  held  (in  America)  that  the  ship 
on  the  starboard  tack  was  in  fault  for  not  keeping  out  of 
the  way  (*). 
Disabled  ship.      If  a  vessel  is  partially  disabled,  or  in  a  condition  whidi 


**  Spedal  oir- 
cnmstances." 


(e)  See  Ths  Khedive,  5  App.  Gas. 
876,  902. 

(/)  See  The  Benaret,  9  P.  D.  16. 
In  The  Maggie  /.  Smith,  an  Ame- 
rican case,  16  Davis  U.  S.  349,  at 
p.  354,  Field,  J.,  says  Art.  24 
(l^e  corresponding  Article)  only 
applies  where  there  is  some  special 
cause  rendering  a  departnre  neces- 
sary to  avoid  immediate  danger, 
saoh  as  the  nearness  of  shallow 


water  or  a  concealed  rook,  the  ap- 
proach of  a  third  vessel,  or  some- 
thing of  that  kind. 

is)  The  SL  Cyran  v.  The  Mettry, 
Holt,  72. 

(A)  The  Zueia  JatUina  t.  The 
Mexietm,  Holt,  130. 

(i)  2%tf  Qmeordia,  L.  B.  1  A.  fr 
E.  93. 

{k)  The  Ann  Caroline,  2  Wall. 
538. 
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prevents  her  answering  her  helm  recwiily,  she  must  take  Art.  23. 
precautions  in  time,  and  do  all  she  can  to  comply  with  the 
Eegulations  effectually  {I).  A  brig  hove-to,  reefing  top- 
sailsy  was  held  in  fault  for  not  porting  (m).  Where  a  ship 
had  no  head  sail  on  her,  and  the  Begulations  required  her 
to  bear  up,  it  was  held  that  it  was  the  duty  of  those  on 
board  to  take  the  after  sail  off  her,  so  that  she  might  be 
better  able  to  bear  up  (n). 

If  it  appears  that  a  vessel  is  unable  to  comply  with  the 
Regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 
other  reasons,  it  is  the  duty  of  those  on  board  the  other  to 
watch  her  closely.  They  have  no  right  to  speculate  on 
the  disabled  ship  being  able  to  keep  out  of  the  way,  but 
they  should  themselves  at  once  take  steps  to  make  the 
collision  impossible  (o). 

It  was  held  in  America  that  the  fact  of  a  schooner's 
flying-jib  being  carried  away  was  no  excuse  for  her  not 
bearing  up;  and  that  the  other  ship  was  not  in  fault 
because  she  failed  in  the  daytime  to  see  that  the  schooner 
was  partially  disabled  (p). 

To  justify  a  departure  from  the  Eegulations  which  is  Necessity  of 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  fnSn'Jh^ 
there  must  be  clear  proof  that  an  adherence  to  them  would  Itegalationa 
have  caused  such  danger,  and  also  that  the  step  taken  was  proved, 
the  right  step  (q).    It  is  not  enough  to  show  that,  if  the 
approaching  ship  had  taken  one  mancBUvre  when  others 
were  open  to  her,  obedience  to  the  Eegulations  would  have 
increased,  instead  of  diminishing,  the  risk  of  collision. 
Therefore,  where  the  steamship   San  Salvador  was  ap- 
proaching the  steamship  Memnon  on  a  crossing  course, 

(0  The  Test,  5  Not.  of  Gas.  276.  Raai,  Brown,  Adm.  453. 

(m)  The  Blenheim,  1  Sp.  E.  &  A.  (p)  The  S.  F,  JBaldunn,  Brown, 

286.  Ad.  300. 

(»)  The    CahtUta,  3  Har.  Law  (q)  The  Ooneordia  ▼.  The  JEeiher, 

Gas.  O.  S.  836.  infra;  The    Planet  ▼.    The   Aura, 

(o)  ThePriaeiUa,  L.  R.  4  A.  &E.  Holt,   266  ;    The  Emperor,  y.    Th*. 

126  ;    The  Eclipse  and   The  Eoyal  Zephyr,  Holt,  24;  and  see  The  Oor- 

Consort,  Holt,  220;  see  also  the  Ch,  siea,  9  Wall.  630. 
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haying  her  on  her  own  starboard  bow,  and  taking  no  step 
to  keep  out  of  the  way,  and  the  speed  of  the  latter  was 
such  that  in  the  existing  circumstances  she  would  probably 
have  passed  safely  across  the  former's  bows,  The  Memnon 
was  held  in  fault  for  not  stopping  her  engines,  although, 
had  The  San  Salvadar  kept  her  course,  the  risk  of  collision 
would  have  been  increased  and  not  diminished  by  The 
Memnon  slackening  her  speed  (r).  Where  it  is  possible  to 
comply  with  the  Regulations,  Art.  23  would  be  no  excuse 
for  departing  from  them.  In  a  case  under  the  Trinity 
Bules  of  1840,  it  was  held  that  it  was  no  excuse  for  not 
observing  the  rules  that  the  night  was  very  dark,  and  that 
the  other  ship  was  not  seen  until  she  was  very  close  («). 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  dear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 
necessary,  she  was  held  in  fault  for  a  collision  with  the 
other  steamship  (t).  The  obligation  on  a  ship  which  seeks 
to  justify  a  departure  from  the  Regulations  is  heavy. 
She  takes  upon  herself  the  obligation  of  showing  both 
that  the  departure  was  necessary  in  order  to  avoid  imme- 
diate danger,  and  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger  (u). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and 
a  strong  wind  and  tide  against  her,  was  held  not  to  justify 
her  departing  from  the  rule  requiring  her  to  keep  out  of 
the  way  of  an  approaching  sailing  ship  (x).  And  where 
a  large  steamship  of  1,356  tons  had  a  disabled  steamship 
of  1,495  tons  in  tow,  and  was  fast  to  the  latter  by  a  tow 
rope  and  chain  cables  of  such  length  that  from  the  bow  of 
the  towing  vessel  to  the  stern  of  the  other  was  nearly  a 
quarter  of  a  mile,  it  was  held  by  the  Privy  Council  that 


(r)  The  Memnon,  6  Asp.  317  ;  in 
Dom.  Proc.  62  L.  T.  N.  S.  84. 

(«)  TU  Flint,  6  Not.  of  Gas.  271. 

h)  The  Concordia  and  The  Esther, 
L.  B.  1  A.  &  E.  93. 


(m)  The  Agra  and  The  Elizabeth 
Jmkina,  L.  R.  1  P.  C.  601. 

{x)  The  Warrior^  L.  B.  3  A.  &  £. 
563. 
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those  circfumstanoeB  did  not  justify  a  departure  from  the      Art.  28. 
rule  requiriDg  steamships  to  keep  out  of  the  way  of  a 
sailing  ship  (^). 

Two  steamships  on  crossing  courses  (within  Art.  16), 
both  making  for  a  pilot  cutter,  must  keep  clear  of  each 
other  by  observing  the  Begulations.  The  fact  that  they 
are  both  making  for  the  cutter  does  not  justify  the  steam- 
ship with  the  other  on  her  starboard  hand  in  neglecting  to 
keep  out  of  the  way  (s). 

A  sailing  ship  beating  to  windward  ahead  of  a  steamship 
is  justified  by  Art.  23  in  going  about  when  she  has  stood 
in  towards  a  sand  ahead  of  her  as  near  as  is  prudent, 
although,  except  for  the  danger  of  going  ashore,  it  would 
be  her  duty  to  keep  her  course  (a). 

It  seems  that  Art.  23  does  not  justify  a  departure  from 
the  Eegulations  on  the  ground  that  it  was  reasonable  to 
expect  that  the  force  of  the  blow  would  thereby  be  di- 
minished (6). 

"Where  a  collision  may  be  avoided  by  obeying  the  Regu-  Convenienoe 
lations,  it  is  not  a  sufficient  excuse  for  departing  from  them  d^t^^  ^ 
that  the  collision  might  with  equal  safety  and  more  con-  *[^  *^® 
veniently  have  been  avoided  by  one  or  both  ships  departing 
from  the  Begulations.     Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearly 
end  on  and  a  little  on  her  starboard  bow,  it  was  held  that 
the  law  required  her  to  port,  and  that  she  was  in  &ult  for 
starboarding,  although  by  porting  she  would  have  had  to 
cross  the  bows  of  the  other  ship  (e). 

If  a  ship  that  is  close-haided  must,  in  order  to  avoid  a  A  Bhip  doee- 

(y)  The  Atneriean  and  The  Syria,  1854  ;  it  is  Bubmitted  that  the  de- 

L.  B.  4  A.  &  E.  226 ;  on  appeal,  oiBion  would  have  been  the  same 

L.  B.  6  P.  G.  127.  under   the    existing  Begulations. 

(z)  TheAdaY.TheSapphOflAsp,  The  obseryatLons    in   The  Arthur 

Har.  Law  Gas.  476.  Gordon,  Lush.  270,  with  regard  to 

(a)  The  Orwell,  tupra,  p.  477.  the  duty  of  a  suling  ship  to  keep 

(b)  The  Khedive,  6  App.  Gas.  876.  out  of  the  way  of  a  tug  and  her 
{e)   The  Araxea  and   The  Black  tow,  upon  grounds  of  oonvenience, 

Jhrinee,  16  Hoo.  P.  G.  G.  122.  This      must  be  taken  with  caution, 
ease  was  decided  under  the  Act  of 
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Art.  sa.  oollision,  either  lii£E  or  bear  up,  it  has  been  said  that  the 
hauled,  when  more  prudent  oourse  for  her  is  to  luff,  if  possible,  '^  so 
J^^^^  as  thereby  to  stop  her  way;  and  mitigate  as  far  as 
theBegula-  possible  the  effects  of  -a  collision,  if  a  collision  should 
Shirr"    take  place  "(rf). 

keep  her  Although  the  steps  which  the  Eegulations  require  two 

luff,  if  po8-     vessels  approaching  with  risk  of  collision  to  take  are  not 
■*^|®-  necessary,  in  the  sense  that  a  collision  would  certainly  be 

m^  ^^rt^    avoided  by  only  one  of  the  vessels  obeying  the  Begnla- 
from  the         tions,  the  law  must  be  obeyed  by  both.    A  vessel  depart-  . 
onthedhanoe  ing  f^om  the  Eegulations  will  not  be  excused  on  the 
ob^°  tiSn   P^^'^^  *^*^*  ^^  collision  would  have  been  avoided  if  the 
other  vessel  had  not  disobeyed  the  law.    In  such  a  case 
Art.  23  is  no  justification  for  either  ship  in  departing  from 
the  Begulations.  Thus,  where  two  steamships  were  meeting 
end  on,  and  a  collision  would  not  have  occurred  if  either 
had  put  her  helm  to  port,  both  were  held  in  fault  by  the 
Supreme  Court  of  the  United  States  (e). 
Combined  It  remains  to  be  decided  what  effect  Art.  19  has  upon 

i^*i9*Mid     ^^^  application  of  Art.  23.    In  America,  where  a  "  whist- 
Art.  23.  Ung"  rule  similar  to  that  of  Art.  19  has  been  in  force  for 

many  years,  it  has  been  held  that  a  steamship  signalling  to 
another  that  she  intends  to  depart  from  the  Begulations, 
and  departing  from  them,  is  not  in  fault  for  such  a  depar- 
ture if  it  was  agreed  to  by  the  answering  signal  from  the 
other  ship.  But  strict  proof  was  required  that  the  assent- 
ing signed  was  given  (/). 

It  would  probably  be  held  that  where  a  ship  is  hailed  by 
another  to  take  a  particular  course,  if  she  does  so  and  a 
collision  occurs,  the  latter  could  not  be  heard  to  say  that 
the  former  was  wrong  for  departing  from  the  Begula- 
tions {g). 


(<Q  The  Agra  and  The  Elitabeth  {jg/)  See  above,  p.   6,  and 

Jenkina,  L.  B.  1  P.  0.  601.  there  cited.    Art.  28  of  the  Wash 

e)  The  Ameriea,  2  Otto,  432.  ing^n  Regulations  makes  the  helm 

/)  The  Mikoaukee,   I   Brown,  sigDab  oompulaory. 
813. 
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No  %hip^  under  any  circumstanceSy  to  negkd proper  precautions. 

Article  24  (A). 
Nothing  in  these  rules  shall  exonerate  any  shipy  or  the      Art.  M. 


oumery  or  mastery  or  ci^ew  thereof y  front  the  consequences  of  Beaidee 
any  neglect  to  carry  lights  or  signalsy  or  of  any  neglect  to  j^^^"^^  *^* 
keep  a  proper  look-out,  or  of  the  neglect  of  any  precaution  proper  pre- 
ichich  may  he  required  by  the  ordinary  practice  of  seameny  or  to  be^Slm^m 


by  the  special  circumstances  of  the  case.  *^  < 

This  Article  is  identical  with  Art.  20  of  the  Begulations 
of  1863,  and  with  Art.  24  of  the  Eegulations  of  1880.  It 
seems  diffioidt  to  attribute  to  it  any  legal  effect.  It  was 
inserted  in  the  Hegulations,  probably,  ex  abundante  cauteldy 
and  as  a  declaration,  not  to  be  overlooked  by  seamen,  of 
the  legal  consequences  of  negligence. 

The  omission  by  a  vessel  preparing  to  anchor  to  warn  a 
ship  astern  of  her  position  and  intention  was  held  neglect 
of  a  ^*  precaution  required  by  the  special  circumstances  of 
the  case"  (f). 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her 
with  due  regard  to  the  ordinary  rules  of  seamanship,  and 
under  special  drcumstanoes  to  depart  from  the  Begula- 
tions, has  been  already  referred  to  (k).    What  is  required  P^utions 
of  seamen  is  ordinary  skill  and  ordinary  intelligence.  SSoidim^ 
Neither  Art.  24,  nor  any  other  part  of  the  Eegulations,  practice  of 
makes  it  their  duty  to  foresee  and  provide  against  every  have  been 
accident.     But  where  literal  compliance  with  the  Eegula-  J^£^j^  ^ 
tions  is  not  enough  to  avoid  a  collision,  all  must  be  done 
that  a  seaman  of  ordinary  skiU  and  intelligence  would  do 
to  keep  clear  of  the  other  ship  (/).    Where,  for  example,  an 

(AjCorresponding  to  Art.  29  of  (k)  See  pp.  2,  213,  480,  teq.,  above, 

the  Washington  Begulations.  (/)  The  Jewumd  and  The  Earl  of 

(i)  The  Fhilotaxe,  3  Asp.  Har.  Elgin,  L.  K.  4  P.  G.  1 ;  The  City 

Law  Gas.  612.    As  to  the  duty  of  of  Antwerp  and  The  Friedrieh,  In* 

a  ship  in  sudh  a  ease,  see  infra^  p.  man  v.  Beek,  L.  B.  2  P.  G.  26. 
603. 
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496  THE  REGULATIONS. 

Art.  M.  alteration  of  the  helm  is  not  enough,  the  helm  must  be 
assisted  by  lowering  the  peak  or  letting  go  the  fore- 
sheets  (m).  So,  a  vessel  has  been  held  in  fault  for  not 
backing  her  yards  (n) . 

The  law  as  to  what  is  proper  care  and  skill  in  naviga- 
tion, and  what  are  precautions  required  by  the  ordinary 
-    practice  of  seamen,  is  illustrated  by  numerous  decisions, 
some  of  which  are  here  collected. 
Look-out.  First,  as  to  look-out :  If  a  ship  is  proved  to  have  been 

negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her 
negligence.  In  an  American  case,  where  the  look-out  on 
board  a  schooner  failed  to  report  a  steamer's  light  which 
coidd  not  be  seen  by  the  man  at  the  wheel,  the  schooner 
was  held  partly  in  fault  for  the  collision  (o). 

The  look-out  must  be  vigilant  and  sufficient  according 
to  the  exigencies  of  the  case.  The  denser  the  fog  and  the 
worse  the  weather  the  greater  the  cause  for  vigilance.  A 
ship  cannot  be  heard  to  say  that  a  look-out  was  of  no  use 
because  the  weather  was  so  thick  that  another  ship  could 
not  be  seen  until  actually  in  collision.  In  The  Mellona  {p)y 
Dr.  Lushington  said : — ''  It  is  no  excuse  to  urge  that  from 
the  intensity  of  the  darkness  no  vigilance,  however  great, 
could  have  enabled  The  Mellona  to  have  descried  The 
Oeorge  in  time  to  avoid  a  collision.  In  proportion  to  the 
greatness  of  the  necessity,  the  greater  ought  to  have  been 
tiie  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  well  as  at  night.  They 
shoidd  not  be  engaged  upon  any  other  duty ;  and  they 
should  be  stationed  in  the  bows,  or  in  that  part  of  the 
ship  from  which  other  vessels  can  best  be  seen  {q).    On 

(m)  The  Lady  Anne,  16  Jnr.  18  ;  117. 
The  Stranger,  6  Not.  of  Oas.  36,  (n)  The  James,  Swab.  Ad.  65. 

88  ;  The  Marpetia,  L.  R  4  P.  0.  (o)  The  Fanita,  14  Blatchf.  646. 

212 ;  The  Ulster,  1  Mar.  Law  Caa.  (p)  3  W.  Rob.  7,  13. 

O.  S.  284  ;  The  Zadok,  9  P.D.  114,  {q)  The  Diana,  1  W.  Rob.  131  ; 
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board  a  Mersey  ferry  boat  the  proper  place  for  the  look-  Art.  24. 
out  was  said  to  be  on  the  bridge  between  the  paddle 
boxes  (r).  When  passing  over  a  fishing  ground  a  specially 
vigilant  look-out  must  be  kept  to  avoid  fishing-boats  («). 
A  vessel  brought  up  in  a  frequented  channel  should  have  Anchor 
an  anchor  watch  ready  to  sheer  her  clear  of  an  approach- 
ing vessel,  or  to  give  her  chain  (t).  For  a  large  steam- 
ship going  eleven  knots  off  Dungeness,  a  crowded  part  of 
the  English  Channel,  on  a  hazy  night,  the  Privy  Council 
considered  that  one  hand  on  the  look-out  was  not  suffi- 
cient (u).  It  was  held  negligence  that  an  anchor  watch 
was  not  kept  on  board  a  ship  at  moorings  in  the  river 
Tyne,  the  weather  being  bad  and  threatening  (a?). 

On  board  a  steamship  in  daylight  in  the  Clyde,  the 
pilot,  an  officer,  and  a  hand  (not  properly  qualified  for  the 
duty),  were  held  to  be  a  sufficient  look-out  (.y). 

The  necessity  in  the  Thames  of  a  look-out  on  the  fore- 
castle head,  to  see  craft  low  in  the  water  under  the  ship's 
bows,  was  insisted  upon  in  The  Hallett  (2). 

Under  the  Regulations  of  1863  it  was  held  that  a  vessel  Look-out 
was  not  necessarily  in  fault  for  not  keeping  a  look-out 
astern  on  a  dear  night;    although  if  she  sees  a  vessel 
approaching  her  astern  it  is  her  duty  to  warn  her  of  her 

4  Moo.  p.  G.  G.  11 ;  The  Bataviery  Enquiiy,   BUBpending  a   master's 

9  Moo.  P.  G.  G.  286 ;    The  Bold  certificate  for  not  having  set  two 

Bueeleugh,   1  Pr.  Adm.  Dig.  144;  men  on  the  look-out  when  running 

The  Glannihantay  1  P.  D.  283 ;  The  through  a  roadstead,  the  judges  of 

Belgenlandy  6  Davis,  366 ;   see  The  the  Admiralty  Division  said  that 

Marnmg  Light,  2  Wall.  650.  there  was  nothing  in  the  ciroum- 

(r)  The  Wirralf  3  W.  Rob.  66.  stances  of  the  case  to  require  more 

(«)  The  Robert  and  Ann  v.  The  than  one  man  on  the  look-out;  and 

Lloyds,  Holt,  56.  they  reversed  the  decision  of  the 

{t)  See  Lack  v.  Setcard,  4  Gar.  &  Gourt  of  Enquiry.     The  Mary  and 

P.  106 ;   Vanderplank  v.  MilleTy  M.  The  Rowland,  Adm-  Gt.,  11th  July, 

&  M.  169;   and  The  Masters  and  1881  ;   cited   in  Murton's  Wreck 

The  Raynor,   Brown,  Adm.   342 ;  Enquiries,  p.  196. 

The  Marda  Tribou,  2  Sprague,  17  (x)  The  Fladda,  2  P.  D.  34. 

(American  cases).  (y)  Clyde  Navigation  Co.  v.  Bar" 

(u)  The  Germania,  3  Mar.  Law  elay,  1  App.  Gas.  790,  798. 

Gas.   O.  S.   269.     In  an   appeal  (z)  Ad.  Div.  9th  August,  1887. 
from  the  judgment  of  a  Gourt  of 

H.  K  K 
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498  THE  REGULATIONS. 

Art.  24.  danger  (a).  In  America  a  vessel  which  damaged  another 
by  moving  her  propeller  in  dock  was  held  in  fault  for  not 
having  a  look-out  astern  (6).  Under  the  existing  B^^- 
lations  a  vessel  omitting  to  show  the  stem  light  required 
by  Art.  11  would  probably  be  held  in  faidt  (c). 

It  is  the  duty  of  a  ship  with  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  ((/). 

A  vessel  brought  up  under  Delaware  Breakwater  was 
(in  America)  held  solely  in  fault  for  a  collision  with  a 
ship  coming  in  for  shelter.  She  had  no  watch  on  deck, 
and  it  was  proved  that,  if  there  had  been  one,  the  collision 
might  have  been  avoided.  Apart  from  the  collision  itself, 
there  was  no  evidence  of  negUgence  on  the  part  of  the 
vessel  under  way;  and  there  was  a  heavy  snow  storm 
about  the  time  she  came  in  (e). 

The  obligation  of  keeping  a  sharper  look-out  than  is 
ordinarily  required  by  law  may  be  cast  upon  a  ship  by  a 
local  rule  of  navigation.  In  the  Thames,  for  example,  a 
local  rule  of  navigation  requires  a  vessel,  before  rounding 
certain  points,  to  ascertain  whether  there  is  any  vessel 
approaching  her  in  the  opposite  direction  on  the  other  side 
of  the  point  (/). 

Where  a  vessel  in  a  river  ran  into  another  coming  out 
of  dock,  it  was  held  that  the  duty  of  the  look-out  was  to 
see  that  the  channel  was  dear ;  and  that  it  was  not  negli- 
gence on  his  part  not  to  have  reported  the  vessel  coming 
out  of  dock  (g). 

Where  to  keep  a  good  look-out  glasses  are  necessary,  it 
would  probably  be  held  negligence  not  to  use  them  (A). 

(a)  The  Earl  Spencer,  L.  B.  4  A.  («)  Hie  Clara,  12  Otto,  200. 

&  E.  431  ;    The  City  of  Brooklyn,  (J)  The  Margaret^  9  App.  Ou. 

1  P.  D.  276.  873,  879. 

h)  The  Nevada,  16  Otto,  154.  C^)  TT^e  Calabar,  L.  R.  2  P.  C. 


p.  391.  238. 

(<Q  The  Jane  Baeon^  27  W.  B.  {h)  See    The   Sihemia^  2  Asp. 

36.  Har.  Law  Gas.  464. 
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In  an  American  case  the  use  of  a  night-glass  on  board  a      Art.  M. 
steamer  coming  into  harbour  was  held  to  be  necessary  (t). 

The  requirements  of  the  law  in  America  as  to  look-out  American 
have  been  stated  in  many  oases  in  stringent  terms.  In  look-out. 
The  Sunni/side  (J)  the  Supreme  Court  held  that  it  is  the 
duty  of  a  sailing  ship  to  watch  the  movements  of  an 
approaching  steamship,  in  order  that,  if  the  steamship  fails 
to  comply  with  the  law  and  keep  out  of  the  way,  she  may 
herself  be  able  to  avoid  a  collision. 

In  another  case  it  was  held  that  the  absence  of  a  look- 
out on  board  a  vessel  will  cause  her  to  be  held  in  fault  for 
a  collision,  unless  it  is  proved  that  the  other  ship  was  seen 
as  soon  as  it  was  possible  to  see  her,  and  that  the  proper 
steps  to  avoid  her  were  taken,  and  as  soon  as  it  was  possible 
to  take  them  (k). 

The  Supreme  Court  has  held  that  the  officer  in  charge 
of  the  deck  is  not  a  sufficient  look-out.  For  a  first-class 
ocean  steamship  two  men  with  no  other  duty  to  perform 
constitute  a  proper  look-out.  They  should  be  stationed 
forward  in  the  ship's  bows  (/),  or  in  the  part  of  the  ship 
from  which  other  vessels  can  best  be  seen  (m).  The  rule 
that  there  must  be  one  or  more  men  specially  stationed  on 
the  look-out,  and  that  the  officer  in  charge  or  the  man  at 
the  wheel  is  not  sufficient,  has  been  established  by  numerous 
cases  (n). 

In  The  Ariadne  (o)  the  Supreme  Court  said  that  the 
rigour  of  the  requirement  as  to  an  efficient  look-out  rises 
according  to  the  speed  and  power  of  the  vessel,  and  the 
chance  of  meeting  other  ships.    Thus,  a  vessel  entering  a 


(t)  The  ViUe  Du  Sa/wre,  7  Bened.  (m)  The  Morning  Light,  2  WaU. 

828.  650. 

01  1  Otto,  208.     Cp.  The  Manx-  («)  The    Northern     Indiana,     S 

ioba  (a  oase  of  two  steamships),  16  Blatchf.  92  ;  The  Comet,  9  Blatohf. 

Davis,  97,  mpra,  p.  444.  323 ;    The  Farkereburg,  6  Blatchf. 

(k)  The  Atlas,  10  Blatchf.  459.  247  ;  The  Douglas,  Biown,  Ad.  105 ; 

(/)  Chamberlains.  Ward,  21  How.  The  Nabob,  ibid.  116  \  The  Blossom 

648,  670.  Oloott,  188. 

(o)  13  WaU.  475. 
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Art.  24.      harbour  at  night  should  have  all  the  crew  on  deck,  and 
keep  as  sharp  a  look-out  as  is  possible  ( p). 

It  has  been  held  by  the  Supreme  Court  that  the  absence 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time ;  that  all  hands  were  engaged  in  reefing  (q) ;  or  that 
they  were  repairing  damage  caused  by  an  accident  (r). 
The  duty  of  ferry  boats,  and  of  vessels  crossing  the  track 
of  ferry  boats,  to  keep  a  specially  good  look-out,  has  been 
insisted  upon  in  many  cases  (s). 
Suffioienoy  of  A  vessel  under  way  must  have  on  board  a  sufficient  crew 
to  work  her  for  the  voyage  on  which  she  is  engaged.  It 
seems  that  the  crew  usual  under  the  particidar  circum- 
stances would  be  held  to  be  sufficient.  Thus,  two  hands 
have  been  held  sufficient  for  a  sailing  barge  in  the  Thames  {t). 
When  in  dock  or  harbour  she  should  be  provided  with 
sufficient  hands  to  tend  her,  having  regard  to  her  position, 
the  character  of  the  dock  or  harbour,  and  to  ordinary 
changes  of  the  weather  (u).  A  steamer  having  been  found 
to  blame  for  damaging  with  her  propeller  a  barge  that 
was  properly  moored  astern  of  her,  the  barge  was  held 
also  to  blame  for  having  no  one  on  board :  but  for  this 
omission  the  barge  might  at  any  rate  have  been  beached, 
and  the  damage  consequent  on  the  collision  diminished  {x). 
Where  a  new  ship  was  in  collision  on  her  trial  trip,  when 
she  had  not  on  board  her  full  complement  of  officers  and 
crew,  she  was  not  therefore  held  in  fault,  there  being  on 
board  a  sufficient  crew  to  work  her  (y).  It  is  negligence 
for  the  officer  of  a  ship  at  moorings  in  a  river  to  be  ashore 
imneoessarily  when  the  weather  is  bad  and  threatening  (s). 

(p)  The  Scioto,  Davies,  369.  ntpra,  p.  407. 

Iq)  Catharine   ▼.    Diekinwn,    17  (t)  The  Minna,  L.  R.  2  A.  &  E. 

How.  170  ;  Thorp  y.  Hammond,  12  97. 

Wall.  408 ;   see  also   TAtf    JET.   P.  (u)  The  Excelsior,  L.  B.  2  A.  & 

Baldwin,  Brown.  Adm.  300.  E.   268 ;    The  Fatriotto    and    The 

(r)   WhUridge  v.  Dill,  23  How.  Rival,  2  L.  T.  N.  S.  301. 
448.  ix)  The  Scotia,  63  L.  T.  N.  S.  324. 

(«)  The    America,    10     Blatohf.  (y)   The  Clyde  Navigation  Co.  t. 

166  ;  Inee  v.  East  Boston  Ferry  Co.,  Barclay,  1  App.  Cas.  790. 
106  Massach.  Bep.  149  ;   and  see  (z)  The  KepUr,  2  P.  D.  40. 
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The  ofiBoer  in  charge  should  be  always  on  deck  (a) ;  he      Art.  24. 

should  not  leave  the  deck  in  charge  of  a  junior  ofBoer 

when  another  vessel  is  approaching,  so  as  to  involve  risk 

of  collision  (b).     In  the  case  of  a  collision  between  sailing 

smacks,  it  being  admitted  that  one  of  them  was  in  fault, 

the  other  was  held  to  be  also  in  fault  for  not  having  more 

than  one  hand  on  deck,  it  being  the  opinion  of  the  Elder 

Brethren  that  had  there  been  two  hands  on  deck  the  coUi- 

sion  might  have  been  avoided  (c).     In  a  fog  there  should 

be  strength  at  the  helm  sufficient  to  alter  the  ship's  course 

as  quickly  as  possible  on  the  order  being  given  (d). 

A  vessel  under  way  is  bound  to  keep  clear  of  another  at  Keeping  olear 
anchor.  The  rule  seems  to  be  the  same  in  all  oases  where  anchor, 
one  of  the  ships  is  under  way  and  the  other,  though  not  at 
anchor,  is  for  any  other  reason  unable  to  keep  out  of  the 
way ;  as  where  she  is  fishing  and  fast  to  her  nets,  or  in 
stays,  or  disabled  (e).  And  it  applies  though  the  ship  at 
anchor  is  brought  up  in  the  fair- way,  or  elsewhere  in  an 
improper  berth.  "  It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  vessel  at  anchor  be  properly  or  impro- 
perly anchored,  to  avoid,  if  it  be  possible  with  safety  to 
herself,  any  collision  whatever"  (/).  If  one  ship  is  fast 
to  the  shore,  or  lying  at  established  moorings,  it  can 
scarcely  happen  that  the  other  would  not  be  held  in  fault 
for  the  collision  {g).  Where  a  steamship  in  the  daytime 
ran  into  a  sailing  ship  brought  up  in  a  river  500  yards 
wide,  it  was  held  by  an  American  Court  that  the  steam- 

(a)  7^  Arthur  Gordon  and  Th4  17 ;  but  see  The  KJobenhavn,  2  Asp. 
Independeneey  Lush.  270.  Mar.  Law  Gas.  213. 

(b)  The  Khedive  and  The  Voor-  {ff)  See  The  Secret,  26  L.  T.  N.  S. 
fcaarts,  5  App.  Gas.  876.  670  ;  and  (American  cases)  Culbert' 

{c)  The  General  Gordon,  63  L.  T.  son  v.  Shaw,  18  How.  684  ;  Forte- 
's. S.  117.  vaut  V.   The  Bella  Bontia,  Newb. 
(rf)  The  Europa,  14  Jur.  627.  Adm.     610 ;     The    Bridgeport,    7 
\e)  See  above,  p.  31.  BUtchf.  361;  14  Wall.  116;  The 
If)  Per  Dr.  Lnshingrton  in  The  Granite  State,  3  Wall.    310  ;    The 
Batavier,  2  W.  Bob.  407  ;  and  see  Melen  Cooper  and  The  R.  Z.  Mabey, 
The  Dura,   1   Pritoh.  Adm.   Dig.  7  Blatohf.  378. 
174  ;  TheMareia  Tribou,  2  Sprague, 
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Art.  94.  ahip  was  solely  in  fault,  although  the  sailing  ship  was 
riding  with  her  sails  up,  sheering  about,  and  with  no 
anchor  watch  (A). 

A  vessel  hove-to  is,  it  seems,  under  way,  and  is  required 
to  comply  with  the  Beg^ations  so  far  as  she  is  able  (t). 
She  is,  therefore,  not  justified  in  doing  nothing,  and  rely- 
ing upon  the  other  to  keep  out  of  her  way. 
Ship  at  an-  The  following  cases  illustrate  the  requirements  of  the 

upt  or  ge^l  law  as  to  the  duty  of  a  ship  when  coming  to  an  anchor, 
under  way.      when  brought  up,  and  when  getting  under  way : — 
Foul  berth.  A  ship  in  bringing  up  must  not  give  another  a  fotd 

berth.  "  If  one  vessel  anchors  there,  and  another  here, 
there  should  be  that  space  left  for  swinging  to  the  anchor 
that  in  ordinary  circumstances  the  two  vessels  cannot  oome 
together.  If  that  space  is  not  left,  I  apprehend  it  is  a  fotd 
berth  "  (k).  In  an  American  case  it  was  held  that  a  ship 
at  anchor  is  entitled  to  have  room  to  swing,  not  only  with 
the  scope  of  cable  which  she  has  out  at  the  time  when  the 
other  ship  takes  up  her  berth,  but  with  as  long  a  scope  as 
may  be  necessary  to  enable  her  to  ride  in  safety  (/). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require 
the  latter  to  take  extraordinary  precautions  to  avoid  a  col- 
lision (m).  It  has  been  held  that  in  the  Mersey  a  cable's 
length  between  the  two  ships  is  a  clear  berth  (n).  This, 
however,  cannot  be  Icud  down  as  a  general  rule,  for  at  this 
distance  a  laden  vessel  riding  to  the  tide  might,  in  swing- 
ing, come  dangerously  dose  to  a  light  vessel  riding  athwart 
the  tide.  And  not  only  must  a  vessel  not  bring  up  so  close 
to  another  as  not  to  give  her  room  to  swing,  but  she  must 
not  bring  up  in  such  a  place  that  she  endangers  the  other 
ship.     She  should  not  bring  up  directly  ahead,  or  in  the 

{h)  The   Planet,    Brown,   Adm.  (Q  The  Queen  of  the  £att  and  The 

124.  CaUfpeo,  4  Bened.  103. 

(f)  The   Rosalie,   6  P.   D.    246,  (w)  The  Vivid,  1  Asp.  Mar.  Law 

eupra,  p.  416.  Gas.  601. 

(k)  Per  Dr.   Lnahington  m  The  {n)  The  Princeton,  3  P.  D.  90. 
Northampton,  1  Spinks,  162,  160. 
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stream  of  another  ship,  having  regard  to  the  onrrent  and  Art.  2i. 
also  to  prevailmg  winds.  If  she  hiings  up  directly  in  the 
hawse  of  another  ship,  or  elsewhere  in  the  neighbourhood 
of  another  ship,  there  should  be  such  a  distance  between 
them  that  if  either  of  them  drives  or  parts  from  her  anchors 
she  may  have  the  opportunity  to  keep  clear  (o).  Where  a 
ship,  in  bad  weather,  took  up  a  berth  two  cables'  length  to 
windward  of  another,  in  an  anchorage  where  there  was 
plenty  of  room,  and  then  rode  with  only  one  anchor  down 
and  that  not  her  best,  she  was  held  in  fault  for  a  collision 
with  the  ship  to  leeward,  against  which  she  was  driven 
when  her  cable  parted  in  a  heavy  squall  {p).  Where  a 
vessel  gave  anotiber  a  foul  berth,  and  subsequently  drove 
against  her  in  a  hurricane,  it  was  held  to  be  an  inevitable 
accident  {q). 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  ground  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (r).  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  (»).  So 
where  two  colliers  were  beached  near  each  other  for  the 
purpose  of  discharging  cargo,  it  was  held  that  it  was  the 
duty  of  the  last  comer  to  moor  head  and  stem,  and  in  such 
a  way  as  not  to  foul  the  other  when  the  wind  shifted  {t). 

In  coming  to  an  anchor  caution  must  be  used  not  to  Coming  to 
injure  or  embarrass  other  ships.    A  vessel  rounding-to,  so  ^  "^c^or- 
as  to  bring  her  head  upon  tide,  should,  before  altering  her 
helm,  look  round  and  see  that  all  is  clear,  and  that  her 
manoeuvre  wiU  not  endanger  other  ships  (w). 

A    ship,  having  lost    one  anchor  ofi  Dungeness,  in 

(o)    TKe    Cumberland    (Vice- Ad.  Mar.  Law  Cas.   O.  S.   217;  The 

Court,    Lower   Canada),    Stuart's  George  and   The  Zidtkjal/f   Swab. 

Rep.  (1868),  p.  76 ;  The  Egyptian^  Adm.  117. 

1  Mar.  Law  Cas.  O.  S.  358.  («)  The  Fatriotio  and  The  SivaL 

(p)  The  Volcano,  2  W.  Rob.  337 ;  2  L.  T.  N.  S.  301. 

The  Maqqie  Amutrong  and  The  Blue  (t)  The  Vivid,  I  Asp.  Mar.  Law 

Bell,  2  Mar.  Law  Cas.  O.  8.  318.  Cas.  601. 

(g)  The  Inniefail  and  The  Secret,  («)   The  Ceres,  Swab.  Adm.  260  ; 

36  L.  T.  N.  S.  819.  The  Shannon,  1  W.  Rob.  463 ;  The 

(r)  The  Indian  and  The  Jessie,  2  Fhihtaxe,  37  L.  T.  K.  S.  640. 
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Art.  84.  attempting  to  bring  up  in  the  Downs  lost  her  second 
anchor,  and  drove  foul  of  another  vessel.  It  was  held 
that,  the  weather  being  heavy,  she  was  in  fault  for  at- 
tempting, with  only  one  anchor,  to  bring  up  ahead  of 
another  vessel  without  the  assistance  of  a  tug  which  she 
might  have  taken  {x). 

In  coming  to  an  anchor  in  a  crowded  roadstead  or 
harbour,  proper  care  must  be  used  to  shorten  sail  in  time, 
and  not  to  run  in  at  too  great  speed.  A  vessel  running 
into  Stangate  Creek,  in  the  Med  way,  was  held  in  fault  for 
a  collision  caused  by  her  running  in  under  too  great  a 
press  of  sail  (y). 

Where  a  ship  delayed  taking  up  her  berth  imtil  night, 
and  in  consequence  of  the  darkness  injured  another,  she 
was  held  in  fault  for  not  having  brought  up  by  daylight, 
when  she  might  have  done  so  in  safety  (z). 

Where,  in  Hong  Kong  harbour,  a  collision  might  have 
been  avoided  if  the  starboard  anchor  had  been  let  go,  and 
it  could  not  be  let  go  because  it  was  unshackled,  it  was 
held  to  be  negligence  not  to  have  had  the  anchor  ready  (a). 

By  Art.  14  of  the  Convention  contained  in  the  First 
Schedule  to  the  Sea  Fisheries  Act,  1883  (46  &  47  Vict 
c.  22),  it  is  illegal  for  a  fishing  boat  to  bring  up  between 
sunset  and  sunrise  on  groimd  where  drift-net  fishing  is 
actually  going  on.  This  Article  applies  only  in  the  waters 
and  to  the  vessels  mentioned  in  the  Act  (b). 
Precautions  to  After  coming  to  an  anchor,  those  on  board  must  show 
at  andor!  ^  proper  skill  and  seamanship  in  keeping  their  vessel  from 
driving  and  endangering  other  craft.  If  a  ship  parts  from 
her  anchor,  when  with  proper  care  she  might  have  ridden 
in  safety,  and  drives  against  another  vessel,  the  collision 

{x)  The  Annot  LyUy  6  Asp.  H.  (t)  Tke  Egyptian,  1  Kar.   Law 

C.  60.  Cm.  O.  S.  358 ;  1  Moo.  P.  C.  C. 

(y)  The  Neptune  the  Second,  1  Dod.  N.  S.  373. 

467  ;  The  Secret,  26  L.  T.  N.  S.  670 ;  (a)  The  City  of  Peking,  14  App. 

The  Earl  Spencer,  L.  R.  4  A.  &  E.  Cas.  40. 

431 ;  The  Masten,  Biown,  Ad.  436.  {b)  See  further,  as  to  thia  Act, 

aupra.  Art.  10. 
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will  be  held  to  have  been  caused  by  the  negligence  of  the      Art.  24. 

former,  although  after  parting  from  her  anchor  the  coUi- 

sion  was  inevitable,  and  all  was  done  that  could  be  done 

to  avoid  it.     If  she  drives  from  her  anchor  in  consequence 

of  her  yards  not  having  been  sent  down,  or  because  she 

was  not  tended  or  made  properly  snug,  she  will  be  held  in 

fault  (c).     Where  it  is  customary  and  prudent  to  moor,  a 

vessel  neglecting  to  do  so  will  be  held  in  fault  (d).     The 

duty  to  keep  an  anchor  watch  has  been  already  referred 

to(^). 

If  a  ship  drives  from  her  anchor  or  parts  her  chain,  and 
a  collision  may  be  avoided  by  employing  a  tug  which  is 
available,  it  is  negligence  not  to  employ  her  (/). 

Where  a  ship  gave  another  a  foul  berth  in  the  Downs, 
and  drove  against  her  in  a  gale  of  wind  while  riding  at 
single  anchor  with  forty-five  fathoms  of  chain,  it  was  held 
that,  although  the  other  vessel  drove  also,  she  was  herself 
solely  to  blame  {g). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  will  make  a  ship 
liable  for  a  collision  so  caused  (h).  The  ship  must  be  duly 
tended  while  at  anchor.  A  ship  which  goes  foul  of 
another  through  improperly  breaking  her  sheer,  will  be 
held  in  fault  (*).  Where  a  ship  was  riding  in  an  open 
and  crowded  roadstead  in  blowing  weather,  without  having 
sent  down  her  top-gallant  and  main-royal  yards,  she  was 
held  in  fault  for  a  collision  caused  by  her  driving  {k).  If 
a  ship  in  a  dock  or  harbour  subject  to  the  Harbours,  Docks, 

{e)  The  JSxcehior,  L.  R.  2  A.  &  E.  (A)   The  Massachusetts,  1  W.  Rob. 

268 ;  T/te  Christiana,  7  Moo.  P.  C.  371 ;  The  Despatch,  3  L.  T.  N.  S. 

C.  160.  219 ;   The  Volcano,  2  W.  Rob.  337  ; 

Id)  The  Gipsey  King,  2  W.  Rob.  and  see  The  William  Lindsay,  L.  R. 

637.  5  P.  C.  338 ;  Allen  v.  Quebec  JTare- 

(e)  Supra,  p.  497.  house  Co,,  12  App.  Gas.  101. 

(/)  The  Arran,  9  Quebec  L.  R.  (»)  See  The  Peerless.  Lush.  30. 

278;  aadeeelTieAnnotLyle,  p.  504,  {k)  The  Christiana,  7  Moo.  P.  C. 

supra,  G.  160  ;  and  see  The  Euby  Queen, 

{g)  The  Maggie  Armstrong  v.  The  Lush.  266 ;  The  Exeelsior,  L.  R.  2 

Blue  Bell,  2  Mar.  Law  Gas.  O.  S.  A.  &  E.  268. 
318,  319. 
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Art.  >4.  and  Piers  ClauseB  Act,  1847,  is  insufficiently  moored,  after 
notice  from  the  harbour-master  to  provide  proper  fasts,  she 
incurs  a  penalty  of  10/.  (/).  It  has  been  held  negligence 
not  to  increase  moorings  where  the  state  of  the  weather 
required  it  (m). 

It  was  held  by  the  Supreme  Court  of  the  United  States 
that  a  vessel  in  a  gale  of  wind,  with  another  brought  up 
near  her,  was  in  fault  for  not  taking  timely  precautions  for 
avoiding  a  collision  caused  by  the  other  driving  on  her(>»). 
In  another  American  case  (o),  it  was  held  that  where  a  ship 
at  anchor  drives  and  comes  into  collision  with  another  at 
anchor,  the  burden  is  on  the  former,  alleging  inevitable 
accident,  to  prove  that  she  had  a  proper  watch  on  deck, 
that  she  discovered  the  dragging  at  once,  that  she  took 
proper  measures  to  prevent  it,  and  that  her  ground  tackle 
was  sufficient. 

If  a  ship  is  brought  up  by  her  own  people,  or  by  a 
compulsory  pilot,  in  an  improper  berth,  so  as  to  endanger 
other  ships,  she  must  be  shifted  and  taken  to  a  proper 
berth  as  soon  as  possible  {p).  Where  a  ship  was  compelled 
to  shift  her  berth  in  bad  weather,  owing  to  her  having  only 
one  anchor  down,  and  in  doing  so,  although  proper  pre- 
cautions were  taken,  she  came  into  collision,  it  was  held 
that  she  was  in  fault  for  the  collision,  because  of  her 
original  neglect  in  riding  to  a  single  anchor  (q). 

It  was  held  negligence  in  a  ship  in  threatening  weather 
to  ride  to  a  buoy  in  the  River  Tyne,  with  her  chain  cables 
unbent  and  with  no  anchor  ready  to  let  go  in  case  of  part- 
ing from  the  buoy.  Even  in  such  situations,  if  the  weather 
is  threatening  or  there  is  cause  for  special  precautions,  an 

(0  10  ft  11  Viot.  0.  27,  8.  61.  (p)  The  IFobum  Abbey,  3  Mar. 

(m)  The    John  Barley  and   The  Law  Gas.  O.   S.  240.    As  to  the 

Wiliiatn   Ttll,   2    Mar.  Law   Gas.  doty  of  the  master  to  ahift,  al- 

O.  S.  290 ;  The  Louisiafw,  3  Wall.  though  the  pilot  ia  on  board,  if 

164 .  he  iB  no  longer  in  charge,  see  S.  G., 

(n)  The  Sapphire,  11  Wall.  164.  p.  234,  tupra, 

lo)  The  Duteheu,  6  Bened.  48.  (?)  The  Detpatch,  8  L.  T.  K.  S. 

219-;  14  Moo.  P.  G.  G.  83. 
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anchor  watoh  must  be  kept  and  hands  enough  must  remain      Art.  24. 
on  board  to  tend  the  ship  (r). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth 
by  mooring  a  buoy  at  a  particular  spot.  It  has  been  sug- 
gested that  in  particular  localities  there  may  be  a  custom 
enabling  her  to  do  so  («).     Sed  qu. 

The  parting  of  a  cable,  the  giving  way  of  a  buoy  to 
which  the  ship  was  moored,  and  the  jamming  of  the  cable 
on  the  windlass  on  letting  go  the  anchor,  have  been  held 
to  be  inevitable  accidents  (t). 

Making  fast  to  another  vessel  in  harbour,  instead  of  to 
the  shore,  has  been  held  to  be  negligence  (u). 

Where  a  ship.  A.,  was  made  fast  to  another,  B.,  and  B., 
in  getting  under  way,  injured  A.,  it  was  held  in  America 
that  B.  was  in  fault,  although  the  accident  might  have 
been  caused  partly  by  the  lines  by  which  A.  was  made 
fast  to  B.,  and  which  A.  had  not  let  go  when  desired  to 
do  so  by  B.  It  was  held  to  be  negligence  in  B.  to  have 
got  under  way  without  seeing  that  the  lines  were  let  go  (a?). 
And  so,  in  England,  a  steamer  was  recently  held  in  fault 
for  injuring,  by  the  movement  of  her  propeller,  a  barge 
that  was  properly  moored  astern  of  her  (y). 

In  harbours  and  waters  where  there  are  local  rules,  or  Brining  ap 
an  established  custom,  as  to  the  proper  anchorage  ground,  ^  ^pro^r^ 
a  vessel  would  be  held  in  fault  for  a  collision  caused  by  place' 
her  bringing  up  elsewhere.     But  if  she  were  compelled  to 
bring  up  and  continue  to  lie  in  the  fair- way  it  would  be 
otherwise  (2).     Thus,  where  a  steamer,  while  going  up  the 
Thames  on  a  flood-tide,  was  compelled  by  the  densiiy  of 
the  fog  to  anchor  in  the  fair- way  contrary  to  the  Thajnes 

(r)  Ths  Pladda,  2  P.  D.  34 ;  I!^  {u\  Th^  AtloM,  2  Mar.  Law  Gas. 

Kepler,  2  P.  D.  40.   Ab  to  the  duty  O.  S.  Dig.  1480. 

to  have  ohainB  bent,  see  The  City  of  (x)  The  Thornton,  2  Bened.  429. 

Teking,  14  App.  Gas.  40.  (y)  The  Scotia,  63  L.  T.  N.  S.  324. 

(«)  The  Vivid,  1  Asp.  Mar.  Law  (s)  The  Xjobenhavn,  2  A^p.  Mar. 

Gaa.  601.  Law  Gas.  213  ;  and  see  The  Clarita 

(0  See  eupra,  p.  10.  and  The  Clara,  23  Wall.  1. 
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Art.  84.  Regulations,  and  the  fog  continued  such  that  there  was  no 
reasonable  opportunity  of  moving  her,  she  was  held  free 
from  blame  for  collision  with  another  steamer  coming  up 
after  her  {a).  If  there  is  no  rule  or  custom  requiring  her 
to  bring  up  out  of  the  fair- way  she  may  anchor  there, 
although  directly  in  the  track  of  ships.  Thus,  a  Tessel 
brought  up  in  the  Mersey,  directly  in  the  track  of  the  ferry 
steamers,  was  held  not  to  be  in  fault  for  lying  there  (b). 
In  America  it  is  held  that  if  a  vessel  does  bring  up  in  the 
track  of  ferry  boats,  as  she  is  at  liberty  to  do,  she  must 
keep  a  vigilant  look-out  and  warn  the  ferry  boat  of  her 
position  (c). 

The  obligation  on  a  ship  under  way  to  keep  clear  of 
another  at  anchor,  as  before  stated  '^),  applies  although 
the  ship  at  anchor  is  in  an  improper  berth.  And  a  vessel 
brought  up  in  a  berth  which  is  improper  only  in  the  sense 
that  it  is  an  exposed  and  dangerous  position,  does  not 
thereby  contribute  to  a  collision  caused  by  another  ship 
negligently  driving  into  her  {e).  But  when  a  barge  in  the 
Thames  was  brought  up  in  an  exposed  position,  and  was 
sunk  partly  by  the  swell  of  a  passing  steamer,  it  was  held 
that  the  negligence  in  bringing  up  where  she  was  exposed 
to  the  steamer's  wash  partly  caused  the  loss,  and  the  suit 
against  the  steamship  was  dismissed  (/). 
Slipping  to  It  seems  that  a  vessel  at  anchor  is  not  justified  under  all 

ooUiflion.  Circumstances  in  holding  on  when  by  slipping  she  could 
avoid  a  collision.  A  vessel  in  Falmouth  harbour  was 
driving  in  a  gale  of  wind  towards  the  breakwater.  She 
could  have  avoided  the  breakwater  by  slipping  from  her 
anchor,  and  getting  under  way.     She  did  not  slip  in  time, 

{a)  The  Aguadilianaf  6  Asp.  Mar.  see  suprOf  p.  408. 
Cas.  390.  (rf)  Supra,  p.  36. 

(A)  The  Lancashire,  L.  K.  4  A.  &  (e)  The  Deepateh,  3  L.  T.  N.  S, 

E.  198.  219 ;  14  Moo.  P.  C.  C.  83. 

(e)  The  D.  S.  Gregory,  6  Blatchf .  (/)   The  Duke  of  ComwaUy  1  Pr. 

628;  The  Hudson,  6  Bened.  206;  Adm.  Dig.  p.  201. 
The  Exchange^  10  Blatchf.  168;  and 
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went  ashore,  and  did  injury  to  the  breakwater.     It  was      Art.  24. 
held  that  she  was  liable  for  the  damage  because  of  her 
neglect  in  not  slipping  in  time  {g), 

A  vessel  getting  under  way  unnecessarily  in  bad  weather  Getting 
with  a  number  of  other  ships  about  her  would  probably  be  ®'  ^*^* 
held  in  fault  for  a  collision  which  would  not  have  occurred 
if  she  had  lain  fast  (A).  The  duty  of  a  heavy  ship  to  exer- 
cise more  than  ordinary  caution  in  getting  under  way,  and 
of  other  ships  to  keep  clear  of  her,  has  been  insisted  upon 
by  the  American  Courts  (»). 

A  vessel  which  was  moved  from  one  dock  to  another  by 
a  tug  at  night  was  held  in  fault  for  a  collision  with  a  ship 
at  anchor.  It  was  held  that  under  the  particular  circum- 
stances she  had  no  right  to  be  under  way  at  all  {k). 

In  The  John  Fmwick  (/),  it  was  held  to  be  the  duty  of  a 
vessel  casting  off  from  her  moorings  at  night  to  warn  an 
approaching  vessel  by  exhibiting  a  light. 

In  an  American  case  it  was  held  that  a  ferry  steamer 
getting  under  way  when  there  was  another  vessel  in  her 
way  which  she  ought  to  have  seen,  and  which  it  was  im- 
possible to  clear,  was  solely  in  fault  for  the  collision.  But 
it  was  said  that  she  was  not  required  to  wait  for  the 
arrival  of  another  boat  running  on  the  same  ferry,  and 
which  was  due  (m). 

If  a  vessel  rides  by,  or  makes  fast  to,  or  runs  foul  of.  Biding  by  a 
any  lightship  or  buoy,  in  addition  to  the  obligation  to    ^   "     ^* 
make  good  all  damage,   she  incurs  a  penalty  of  fifty 
pounds  (n). 

A  vessel  in  stays — "  in  irons  " — is  almost  as  helpless  for  Ship  in  stays; 

(^)  TKe  Uhla,  3  Mar.  Law  Cas.  (i)  I%e  City  of  Paris,  14  Blatohf. 

O.  S.  148;   cf.  The  Sapphire,    11  531. 

Wall.  164.  {k)  The  Borussia,  Swab.  Adm.  94. 

(A)  The  Carrier  Dove,  Br.  &  Lush.  {I)  L.  R.  3  A.  &  E.  600. 

113;  The  Julia  M.Hallock.lSpTfigue,  {m)  The  Columbus,  Abbott,  Adm. 

639;  O'Neil  v.  Sears,  2  Sprague,  384. 

62;   The  Thornton,  2  Bened.  429.  (n)  Merchant  Shipping  Act,  1864 

The  last  three  are  American  deci-  (17  &  18  Viot.  c.  104),  s.  414. 
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Art.  S4. 

prenautions 
before  going 
about. 


HiMing  stays. 


Ships  working 
to  windward 
in  company. 


the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship 
at  anchor.  It  is  the  duty  of  other  ships  to  keep  dear  of 
her.  Before  going  about  it  is  the  duty  of  those  on  board 
^^  to  take  a  due  look  round  beforehand  to  ascertain  that 
no  ship  is  in  the  neighbourhood  likely  to  oome  upon 
them"(o). 

If  weather  permits  a  ship  must  have  suoh  canvaa  on  her 
that  she  can  be  kept  under  oommand  and  be  able  to 
stay(p).  Upon  similar  grounds,  it  would  seem  to  be 
negligence  in  a  ship  to  be  hove-to  unnecessarily  in  the 
track  of  ships,  a  vessel  hove-to  being  almost  helpless,  and 
therefore  an  obstruction  to  the  navigation  (q). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay ;  and  a  ship 
has  been  held  in  fault  for  a  collision  with  another  astern 
when  she  wore  unnecessarily  (r).  In  America  a  schooner 
wearing  so  close  ahead  of  another  ship  that  the  latter 
could  not  clear  her  was  held  in  fault  (a). 

If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to 
get  her  under  command  again  as  soon  as  possible  {t). 

Where  it  is  the  duty  of  a  ship  under  the  Regulations  to 
keep  out  of  the  way,  she  should  not  stand  so  dose  to  the 
other  ship,  before  going  about,  that  if  she  misses  stays  a 
collision  must  take  place.  It  will  be  no  excuse  that  she 
was  struck  by  a  squall  while  in  the  act  of  going  about  {u). 
A  fuU-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and 
a  schooner,  both  close-hauled  on  the  starboard  tack,  came 
into  collision  with  the  brig,  owing  to  the  sudden  and 


(o)  The  Sea  Nymph^  Lush.  2S ; 
see  also  The  Ida  and  The  JFata,  2 
Mar.  Law.  Gas.  O.  8.  414;  The 
Allan  and  The  Flora,  ihid,  386 ;  The 
Eleanor  and  The  Alma^  ibid.  240 ; 
The  Bolderaa,'ELo\t,2{ib\  The  New- 
burgh  and  The  Oeear,  Holt,  231. 

(p)  The  Stirlingthire  and  The 
Africa,  2  Mar.  Law  Gas.  O.  8. 
Dig.  672 ;  The  Falkland  and  The 
Navigator^  Br.  &  Lush.  204. 

(q)  See  eupra^  p.  416. 


(r)  The  Falkland  and  The  Navi- 
gator, ubi  iupra, 

(«)  The  Saaeonia,  2  Mar.  Law 
Gas.  O.  8.  417. 

(0  The  mngeton-hy-Sea,  8  W. 
Bob.  152 ;  The  Lake  St.  Clair  and 
The  Underwriter,  3  Asp.  Mar.  Law 
Gas.  361. 

{«)  The  KingtUm-by-Sea,  uH 
mpra;  The  Flato  and  The  Ferae* 
e.  Holt,  262. 
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unexpected  going  about  of  the  schooner.     It  was  held  that      Art.  84. 
she  ought  not  to  have  stood  so  close  to  the  other  ships  as  to 
make  a  collision  inevitable  if  either  of  them  went  about  {x). 
So,  a  sailing  ship  is  in  fault  if  she  goes  about  unnecessarily 
imder  the  bows  of  a  steamship  (y). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other  and  on  the  same  tack,  the  duty  of 
the  sternmost  ship  is  to  keep  a  good  look-out,  and  be  ready 
to  go  about,  if  necessary,  the  instant  the  other  goes  about, 
so  as  not  to  risk  a  collision  by  standing  on  while  the  other 
is  in  stays,  or  has  not  gathered  way  on  the  other  tack  (2). 
It  seems  to  have  been  considered  by  the  Privy  Council 
that  a  ship  in  stays,  or  just  gathering  way  on  the  port 
tack,  should  apprise  another  ship  approaching  her  on  the 
starboard  tack  of  her  inability  to  keep  out  of  the  way  (a). 
But  a  sailing  ship  turning  up  the  Thames  was  held  not  to 
blame  for  giving  no  notice  to  a  steamship  aatem  of  her 
intention  to  go  about  (6). 

The  rule  in  America  as  to  ships  working  to  windward  in  Rule  in 
narrow  channels  is  that  they  must  "beat  out  their  tacks,"  ^^"°*out*** 
and  not  go  about  before  the  depth  of  water  or  exigencies  taoks. 
of  the  navigation  require  it  (c).     Vessels  are  expected  to 
know  the  channel  and  the  point  at  which  other  ships  will 
be  compelled  to  go  about  (</).     A  ship  going  about  before 
she  gets  to  the  edge  of  the  channel,  and  thereby  causing  a 
collision  with  a  passing  steamship,  was  held  in  fault  \e). 
But  the  rule  as  to  "  beating  out  tacks  "  does  not  apply  so 
as  to  preclude  a  ship  from  going  about  before  she  reaches 

(x)  The  Mobile^  Swab.  Adm.  69 ;  {b)  The  Palatine,   1  Asp.  Mar. 

ibid.  127.  Law  Gas.  468. 

ly)  See  The  Orwell,  auproy  p.  477.  (c)  Thorp  v.  Hammond,  12  V^all. 

\z)  The  FriaeiUa,  L.  R.  8  A.  &  E.  408  ;    The  Empire  State,  1  Bened. 

125 ;    The  Eclipse  and   The  Royal  67  ;  The  Bridgeport,  6  Blatohf .  3 ; 

Contort,  Holt,  220.  The  Charlotte  Raah,  Brown,  Adm. 

(a)  The  Lake  St.  Clair  and  The  463. 

Undenoriter,Z  Asp,  TAax.Lvw  Cm.  {d)  The   Nellie   D.,   6    Blatohf. 

361 ;  and  see  TheZeonidas,  Stuart's  246. 

Vioe-Ad.    Eep.,    Lower    Canada  (e)  The  Nereue,  3  Bened.  238. 
(1868),  p.  226. 
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Art.  84. 


Whether  a 
ship  should 
hold  herself 
in  stays  for 
another. 


Extra  care 
required  in 
•over 


grounds. 


THE  REGULATIONS. 

the  shoal  water  in  order  that  she  may  be  able  to  weather 
a  point  of  land,  or  other  object,  on  the  next  tack  (/).  The 
rule  does  not  appear  to  have  been  expressly  recognised  in 
any  Court  in  this  country.  In  The  Palatine  {g)y  where 
there  seems  to  have  been  room  for  its  application,  it  was 
not  referred  to. 

Whether  a  ship,  being  in  stays,  is  required  to  hold 
herself  in  stays  to  allow  another  vessel  to  pass,  is  not  clear. 
Two  American  cases  are  contradictory  on  the  point.  In 
The  Empire  State  {h)  the  Court  said  that  is  the  duty  of  a 
ship  to  beat  out  her  tack  and  come  about  on  the  other 
tack  with  proper  despatch ;  and  that "  she  is  not  obliged  to 
remain  in  the  wind  for  a  steamer  to  pass  her."  On  the 
other  hand,  in  The  W.  C.  Redfield  (*),  it  was  held  that  a 
sailing  ship  was  in  fault  for  not  holding  herself  in  stays  to 
allow  a  tug  and  her  tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  {k) ;  and  that  she  is  not  wrong  in 
fore-reaching  or  shooting  ahead  in  the  wind's  eye  whilst 
going  about  (/). 

Fishing  boats  have  a  right  to  fish  on  the  high  sea,  and 
to  be  fast  to  their  nets,  whether  their  fishing  ground  is  in 
the  track  of  ships  or  not.  It  is  the  duty  of  other  ships  to 
take  greater  precautions  when  passing  over  a  fishing 
ground,  so  as  to  keep  clear  of  the  fishing  boats,  and  not 
make  them  cast  off  from  their  nets  (m).    Bringing  up 


(/)  The  Vichsburg,  7  Blatchf. 
216  ;  The  Empire  State^  supra. 

{0)  1  Asp.  Har.  Law  Cas.  468. 

(A)  1  Bened.  67. 

(t)  4  fiened.  227  ;  see  also  The 
Arthur  Gordon  and  The  Indepen- 
dence, Lush.  270;  The  Lake  St, 
Clair  and  The  Uftderwriter,  ubi 
tupra. 

(k)  The  Charlotte  Raab,  Brown, 
Adm.  453. 


(/)  1  Parsons  on  Shipping  (2nd 
ed.),  578,  note. 

(m)  The  Columbus,  2  Mar.  Law 
Cas.  O.  S.  Big.  730 ;  Murphy  v. 
Palgrave,  3  Har.  Law  Gas.  O.  S. 
284  (Irish  case) ;  The  Margaret  and 
The  Tuuar,  Holt,  44.  But  see 
The  Pacific,  9  P.  D.  124,  where  a 
steamship  gt>ing  eight  or  nine 
knots  at  night  oyer  trawling 
nound  in  the  North  Sea  was  held 
nee  from  hlame. 
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upon  certain  fishing  grounds  where  drift  net  fishing  is      Art.  84. 
being  carried  on  is  forbidden  by  statute  (n). 

Vessels  navigating  in  an  unusual  manner  or  by  an  Vessels 
improper  course  do  so  at  their  own  risk.     By  the  bye-laws  ^^^iguai^ 
in  force  in  the  Tyne  (clause  17),  all  vessels  proceeding  to  nianner  or 
sea  are  required  to  keep  on  the  south  side  of  mid-channel ;  at  their  own 
and  (clause  20)  vessels  crossing  the  river  take  upon  them-  "^* 
selves  the  responsibility  of  doing  so  with  safety  to  the 
passing  traffic.    A  vessel  outward  bound,  coming  out  of 
the  Tyne  dock  on  the  south  side  of  the  river,  and  either 
intentionally,  or  under  the  infiuence  of  the  tide,  crossing 
over  to  the  north  side  of  the  river,  came  into  collision  on 
the  north  side  with  two  steamships  also  going  down  the 
river.     She  was  held  in  fault  for  the  collision,  as  she 
should  not  have  attempted  to  cross  when  there  was  risk  of 
collision  (o). 

It  was  held  in  The  Smyrna  {p)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream,  is  to  keep  under  the  points 
in  the  slack  of  the  tide,  so  as  to  avoid  descending  vessels 
which  are  swept  across  the  river  into  the  opposite  bight 
by  the  stream  setting  ofE  the  point.  In  the  Thames, 
vessels  are  required  to  navigato  in  this  manner  round 
certain  points  {q).  But,  except  where  local  enactments 
provide  otherwise,  the  rule  would  seem  to  be  different 
under  the  present  law  of  "  starboard  side "  in  narrow 
channels  (r). 

In  New  York  Harbour, where  ferryboats  are  constantly 
coming  out  from  their  slips  or  docks  at  right  angles  to  the 
course  of  vessels  navigating  the  river,  the  law  requires 

(n)  46  k  47  Viot.  o.  22,  supra^  in  rivers,  see  tupra^  pp.  462 — 471 ; 
p.  389.  and  The  Java,  14  WaU.  189. 

_(o)  The  Emry  Mwtm,   2  Asp.  ip)  2  Mar.  Law  Gas.  O.  S.  93. 


Mar.  Law  Gas.  466.    As  to  the  {q)  See  Appendix,   p.  582 ;  The 

duty  of  ships  to  keep    on   their      Margaret,  9  App.  Gas.  873. 
proper  side  uid  in  the  nsual  track  (r)  See  Article  21. 


M.  L  L 
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Art.  24.      vessels  navigating  the  river  to  keep  in  mid-channel,  or  if 
they  go  along  the  shore  to  go  very  slowly  («). 

Where  two  steamships  were  meeting  in  a  nairow  channel, 
one  going  with  and  the  other  against  the  tide,  and  it  was 
necessary  for  one  of  them  to  stop,  it  was  held  by  the 
Supreme  Court  in  America  that  the  vessel  going  against 
the  tide  should  have  stopped  at  once,  as  she  could  do  so 
the  more  readily  (f).  And  in  The  Talahot  (w),  it  was 
recently  laid  down  in  the  Admiralty  Division  that  it  is  a 
prudent  rule  for  a  steamship  navigating  a  river  against  the 
tide  to  wait  before  roimding  a  point  until  a  vessel  coming 
from  the  opposite  direction  has  passed  dear,  and  a  steamer 
was  held  in  fault  for  not  observing  this  rule  in  the  river 
Scheldt. 

A  vessel  warping  down  the  Thames  against  the  flood 
tide  was  held  in  fault  for  a  collision  thereby  occasioned  {x) ; 
and  in  America  it  was  held  that  a  vessel  with  a  warp 
across  a  river  fair- way  is  bound  to  slack  it  to  allow  another 
vessel  to  cross  (y).  A  steamship  proceeding  down  the 
Thames  at  night  against  a  flood  tide  is  required  to  exercise 
the  greatest  caution  (2). 
Ships  drop-  A  steamship  is  not  justified  in  leaving  a  wharf  in  the 
FwOTiost*  Thames  in  a  dense  fog,  and  attempting  to  go  up  the  river 
at  a  flood  tide.  And  it  may  be  the  prudent  course  for  a 
vessel  navigating  the  river  in  a  fog  with  the  tide  to  dredge 
stem  first  with  her  anchor  down,  so  as  to  be  able  to  bring 
up  in  case  of  emergency  (a). 

A  keel  in  the  Goole  reach  of  the  river  Ouse  was  held  in 
fault  for  driving  through  a  nairow  part  of  the  &ir-way 
without  her  anchor  on  the  bottom  or  near  it  (6). 

It  would  probably  be  held  to  be  the  duty  of  a  ship 


(•)  The  Favorita,  18  "Wall.  698.  («)   The  Trident,  I  Sp.  E.  &  A. 

It)  The  Galatea^  2  Otto,  439 ;  as  217. 

the  Thames,  see  infra,  p.  682.  (a)  The 

(«)  89  L.  T.  239.  M.  0.  390. 


le  Thames,  see  infra,  p.  682.  (a)  The    AguadiUana,    6    Asp. 

)  89  L.  T.  239.  M.  0.  390. 

(x)  The  Hope,  2  W.  Rob.  8.  {b)  The  Ralph  Creyke,   6    Asp. 

(y)  The  Maverick,  1  Sprague,  23.  M.  0.  19. 
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dropping  through  a  fair-way  in  this  manner  to  exhibit  a      Art.  94. 
light  over  her  stem,  or  in  some  other  way  to  warn  ships 
that  she  is  approaching  them  stem  foremost  (c). 

By  43  Viot.  c.  29  (Canada),  Art.  27,  ships  are  required  Rafts 
to  keep  out  of  the  way  of  rafts.  (Canada). 

The  enaotment  relating  to  ships  engaged  in  laying  or  Telegraph 
repairing  telegraph  cables,  and  the  duty  of  other  ships  to      ^' 
keep  clear  of  them,  has  been  already  referred  to  («wpm, 
p.  341). 

If  a  vessel  enters  an  eddy  tide,  and  is  thereby  prevented  Eddy  tide, 
from  answering  her  helm,  and  goes  into  collision  with 
another  ship,  it  is  no  excuse  that  the  eddy  prevented  her 
from  answering  her  helm  (c?),  unless  the  action  of  the  tide 
could  not  have  been  anticipated  or  provided  against  (e) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known 
and  allowed  for  (/). 

In  the  case  of  a  steamship  navigating  the  Goole  reach  Biakof 
of  the  river  Ouse,  where  the  water  was  so  shallow  that  ^u^df 
there  was  risk  of  her  smelling  the  ground  and  failing  to 
answer  her  helm,  it  was  held  to  be  her  duty,  by  occasion- 
ally stopping  her  engines,  to  diminish  her  way,  and  so  be 
well  under  control  in  case  of  emergency,  and  she  was  held 
in  fault  for  neglect  of  this  precaution  {g). 

If  the  weather  is  such  that  an  object  cannot  be  seen  in  Bein^  under 
time  to  avoid  it,  a  vessel  has  no  right  to  be  imder  way  at  ^ther- 
all.    In  such  weather  she  should  bring  up  on  the  first  **^^ 
opportunity,  and  not  get  imder  way  unless  obliged  to  do 
80  (A).     In  thick  and  bad  weather  generally,  it  is  the  duty 
of  a  vessel  under  way  to  exercise  more  than  ordinary  care 

[e)  See  The  Indian  Chief,  14  P.  D.  (/)  The  FranU  Sigel,  14  Blatohf . 

24.  480. 

(d)  The  La  Flata^  Swab.  Adm.  (^)  The  Ralph  Creyke,  6  Asp.  M. 
220,  223  ;    The  Rueeia^  3  Bened.  C.  19,  supra. 

471 ;  The  City  of  Peking,  14  App.  (A)  The  Lancashire,  L.  B.  4  A.  & 

Gas.  40.  E.  198 ;  The  Otter,  L.  B.  4  A.  & 

(e)  The  Mhondda,   8  App.   Gas.  E.  203 ;  The  Aguadillana,  6  Asp. 
649.  M.  G.  390,  supra.    And  see  supra, 

p.  260. 
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Art. 24.  to  avoid  doing  damage  to  other  ships (t).  "Stress  of 
weather"  is  an  excuse  frequently  put  forward  for  onutting 
to  exercise  ordinary  oare,  but  it  is  one  which  the  Court  is 
very  unwilling  to  accept  {k). 
Standing  too  In  squally  weather  it  is  the  duty  of  a  ship  not  to 
ec^.  ^  ^  approach  another  so  near  that  if  a  squall  strikes  her  she 
will  go  in  collision  with  the  other.  A  vessel  will  be  held 
in  fault  if  she  navigates  so  close  to  another  that  her  view 
is  obstructed,  and  die  cannot  see  a  third  ship  in  time  to 
avoid  her  (/)  ;  or  that  she  is  affected  by  the  wash  or 
suction  of  the  ship  ahead,  and  will  not  answer  her 
helm(w). 

A  brig  on  the  starboard  tack  endeavouring  to  paas  a 
ooUier  driving  up  the  Thames  with  the  tide  was  caught 
by  a  heavy  squall  which  split  her  f  oretopsail,  and  did  other 
damage.  The  brig  came  up  into  the  wind  and  drove 
against  the  collier.  She  was  held  solely  in  fault  for  the 
collision,  because,  having  reason  to  expect  squalls,  she 
should  have  given  the  other  vessel  a  wider  berth  (n). 

A  barge  turning  down  the  Thames  on  a  squally  night 
stood  so  close  to  a  ship  at  anchor  that,  upon  her  missing 
stays  owing  to  a  squall,  she  ran  into  her.  The  barge  was 
held  solely  in  fault  (o). 

In  America,  a  steamship  passing  so  close  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  agamst 
her  by  a  sudden  gust  of  wind,  was  held  solely  in  fault  (p). 
And  where  a  steamship  at  sea  sighted  a  schooner  seven 
miles  off,  and  shaped  her  course  so  as  to  pass  within  a 
cable's  length  of  her,  it  was  held  by  the  Oirouit  Court 


r,?: 


The  Flint,  6   Not.  of   Gas.  (m)  The  General  William  MeOtmd^ 

The  John   Barley  and   The  hue,  6  Bened.  223,  226. 

jriUiam  Tell,   2  Mar.  Law  Gas.  (n)  The  Globe,  6  Not.  of  Gas. 

O.  8.  290.  275. 

(k)  The  Uhla,  8  Mar.  Law  Gas.  (o)  The  Tlaio  and  The  Fereewr- 

O.  8.  148  ;  The  Flint,  ubi  supra,  ance,  Holt,  262. 

(Q  The  ZoUverein,  Swab.  Adm.  (p)  The  George  Law,  8  Bened. 

96;  and  see  Mayhe%D  v.  Boyee,  I  396. 
Stark.  423,  supra,  p.  486. 
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that  for  two  ships  approaching  each  other  at  the  rate  of      Art.  >4. 
eighteen  miles  an  hour  such  a  course  was  "  very  far  from 
an  exercise  of  reasonable  prudence  "  (g). 

Where  a  ship,  which  had  been  ashore,  came  o£E  un- 
expectedly and  received  damage  in  a  collision  with  another 
ship  which  was  near  her,  it  was  held  that  the  latter  was 
not  bound  to  take  such  precautions  that,  at  whatever  time 
the  ship  ashore  floated,  she  would  not  come  against  her  (r). 

A  ship  driving  over  a  sand  on  which  she  had  been 
ashore  came  into  collision  with  another  brought  up  just 
clear  of  the  sand.  It  was  held  that  the  former  was  not 
in  fault  for  the  collision,  and  that  it  was  the  result  of 
inevitable  accident.  The  ship  that  had  been  ashore  could 
not  have  let  go  her  anchor  wlulst  driving  over  the  sand 
without  risk  to  herself,  and  if  she  had  let  go  when  clear  of 
the  sand,  the  collision  would  not  have  been  avoided  (s). 

If  a  ship  steers  a  course  to  take  her  alongside  another 
ship  to  speak  her,  or  for  any  other  purpose,  she  does  so  at 
her  own  risk  (t).  The  Supreme  Court  of  the  United 
States  held  a  steamship  solely  in  fault  for  a  collision  with 
a  pilot  boat  from  which  she  was  taking  a  pilot  and  which 
was  plainly  visible  to  her,  although  the  pilot  boat  had 
no  mast-head  light  and  crossed  the  bows  of  the  steam- 
ship {u). 

In  another  case  {x)  before  the  same  Court  two  tugs 
making  for  the  same  vessel  in  order  to  get  the  contract  to 
tow  came  into  collision.  It  was  held  that  the  proper  and 
tisual  way  for  tugs  to  come  alongside  was  to  come  up  on 
the  quarter  heading  the  same  way  as  the  vessel,  and  that 
the  tug  which  was  ahead  of  the  vessel  was  in  fault  for  not 
rounding  to  and  coming  up  under  the  ship's  stem. 

(q)  The  Benefactor,   14  Blatchf.  {t)  The  Thames,  6  C.  Rob.  345. 

254.  See  The  Bellerophon,  3  Asp.  Mar. 

(r)  The  Coxon,  2  Mar.  Law  Cas.  Law  Cas.  58. 

O.  S.  Dig.  649.  («)  The   City   of  Wathwgtony   2 

(*)    The   Thomlep,    7  Jur.   669;  Otto,  31. 

and  see  The  Buekhurst,   6  P.   D.  {x)  Sturgie  t.  Clough,  21   How. 

162.  451. 
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^^'  ^'  A  steam- tug  unnecessarily  entering  a  narrow  cut  leading 

to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  sailing  ships  to  enter,  was  held  in 
fault  for  a  collision  (y). 

The  Supreme  Court  in  America  has  held  that  a  vessel 
undertaking  to  pass  another  in  a  narrow  channel  (s),  or 
navigating  such  a  channel  in  weather  that  makes  it  dan- 
gerous (a),  does  so  at  her  own  risk.  Where  a  ship  was 
ashore  in  such  a  place,  it  was  held  that,  whether  she  went 
ashore  by  her  own  negligence  or  not,  another  vessel 
attempting  to  pass  her  was  in  fault  for  running  into 
her  (b). 

Where  the  leading  vessel  of  two  steamers  proceeding 
down  a  river  with  the  stream,  and  bound  to  the  same 
place  on  its  banks,  rounded  to  at  a  proper  place  to  land 
her  passengers,  and  the  following  vessel,  instead  of  stopping 
and  rounding  to  under  her  stem,  attempted  to  turn  ahead 
of  her  and  a  collision  occurred,  the  following  vessel  was  (in 
Canada)  held  solely  in  fault  (c). 
Venel,  owing      If  a  vessel  is  of  a  construction  or  is  in  a  condition  which 
ooiStrnction,    ^  specially  dangerous  to  other  vessels,  it  is  her  duty  to 
orotherwiro,   yram  approaching  vessels  of  the  fact.     Where  a  ship  of 
others.  war  carried  on  her  stem  under  water  a  projecting  ram  or 

spur,  it  was  said  that  under  ordinary  circumstances  it 
would  have  been  her  duty  to  apprise  a  vessel  coming  along- 
side of  the  risk  she  ran  in  approaching  her  {d). 

Special  precautions  are  required  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  unable  to  keep  clear  of 
other  ships,  as  well  as  of  other  ships  approaching  the  dis- 
abled vessel  (e) ;  of  a  tug  with  a  ship  in  tow,  and  of  both 

(y)  The  Efforty  6  Not.  of  Gas.  Adm.  Gt.,  Lower  Canada),  289. 

279.  (d)  The  Belkrophon,  3  Asp.  Mar. 

'  ^  TheMerrimaey  14  Wall.  199.  Law  Caa.  68 ;  and  see  TheBatmfiery 

The  Mohler,  21  WaU.  231.  "i  Sp.  E.  &  A.  378. 

The  mien  S,  Terry,  7  Bened.  (e)  The  Arthur  Gwim  and  The 

40i.  I^dependenee,  Lash.   270;  and  see 

(c)  The  Crescent  v.  The  Rowland  supra,  pp.  9,  185. 
EiU,  Stuart's  Rep.  (1858)  (Vice- 
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the  tug  and  her  tow,  so  as  not  to  damage  each  other  when      Art.  94. 

taking  the  tow-line  on  board,  and  during  the  performance 

of  the  towage  (/).     It  is  the  duty  of  a  ship  unable  to  keep 

out  of  the  way  in  compliance  with  the  Begulations  to  hail 

the  other  ship,  and  of  the  latter  herself  to  keep  out  of  the 

way  (g). 

Where  a  vessel  is  coining  out  of  dock  or  harbour,  or  Coming  out 
executing  a  manceuvre  in  the  course  of  which  an  altera- 
tion of  her  helm  is  necessary,  another  ship  approaching 
her  is  justified  in  acting  upon  the  assumption  that  the 
necessary  measures  will  be  taken  by  the  former  vessel 
with  proper  skill  and  despatch,  and  that  her  course  will  be 
that  which  is  obviously  intended  (A).  A  schooner  coining 
out  of  St.  George's  Dock  in  the  Mersey,  the  tide  being 
flood  and  the  wind  southerly,  saw  a  tug  with  a  ship  in 
tow  coining  down  the  river  towards  her.  She  put  her  helm 
hard  a-port  and  scandalized  her  mainsail  in  order  to  get 
her  hejd  to  point  down  the  river.  Owing  to  the  flood  tide 
catching  her  under  the  starboard  bow  she  did  not  answer 
her  helm  readily,  and  came  into  collision  with  the  tug. 
If  she  had  run  up  her  outer  jib,  which  she  did  not  do,  she 
would  have  answered  her  helm  better,  and  would  have  kept 
clear  of  the  tug.  The  latter  had  kept  her  course  in  the 
expectation  that  the  schooner  would  set  her  jib  and 
straighten  herself  in  the  river,  as  she  was  intending  to  do. 
It  was  held  that  the  schooner  was  solely  in  fault  for  the 
collision,  and  that  the  tug  did  right  in  acting  upon  the 
assumption  that  the  schooner's  jib  would  have  been  run 
up,  and  that  she  would  have  straightened  herself  and  kept 
on  the  tug's  starboard  side  (t). 

Dumb  barges  or  lighters  that  drive  with  the  tide  have  Dumb  barges, 
little  or  no  control  over  their  own  movements,  and  cannot 

(/)  See  8upra,  pp.  199,  »eq,  (h)  The  Ulster,  1  Mar.  Law  Caa. 

(ff)  The  Lake  St.  Clair  and  The  O.  8.  234;  TheFraneania,2F,  D.  8. 

UnderwriteTy  8  Asp.  Mar.  Law  Gas.  (i)  The  Ulster^  1  Mar.  Law  Gas. 

361.  0.  S.  234. 
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Art.  SI.  keep  out  of  the  way  of  other  craft.  In  the  absence  of  any 
rule  or  custom,  they  are  not  required  to  navigate  in  the 
shallow  water  of  a  river,  so  as  to  leave  the  deep  channel 
open  to  vessels  of  greater  draught  (k).  In  the  Thames, 
where  they  do  not  carry  anchors,  they  are  justified  in 
going  on  after  being  overtaken  by  a  fog,  until  they  come 
in  contact  with  something  to  which  they  can  make  fast  (/). 
It  is,  therefore,  the  duty  of  other  vessels,  and  particularly 
of  steamships,  to  keep  out  of  their  way.  In  order  to  do 
this,  they  must  know,  in  each  case,  the  set  of  the  tide  and 
probable  course  of  the  lighter  {m). 
Speed  in  nar-  In  a  river  or  narrow  channel,  steamships  must  go  at 
row  ann  .  ^^^^  ^  ^^  ^j  Bpeed  as  will  not  raise  a  swell  to  endanger 
barges  and  other  craft.  In  the  Thames,  and  some  other 
rivers,  there  are  bye-laws  to  this  eflEect.  Whatever  the 
rate  of  speed  required  by  local  bye-laws,  if  a  ship,  though 
not  exceeding  that  rate,  endangers  other  craft,  she  will  be 
held  in  fault  (n).  But  for  a  vessel  sunk  by  the  swell  of  a 
passing  vessel  to  recover  against  the  other  ship,  it  must  be 
clearly  proved  that  the  simken  craft  was  not  mismanaged 
or  overladen  (o).  In  the  Suez  Canal,  five  and  a-half  knots; 
in  the  Tees,  six  miles  an  hour ;  and  in  certain  parts  of  the 
Thames,  seven  statute  miles  over  the  ground,  are  the 
highest  rates  of  speed  allowed  by  the  local  rules  {p). 
Where  a  rate  of  speed  is  specified  by  a  local  rule  of 
navigation  or  Act  of  Parliament,  the  rate  over  the  ground 
as  distinguished  from  the  rate  through  the  water,  ispritnd 
facie  intended  {q). 

{k)  The  Ralph  Chreyke,  6  Asp.  M.  («)  The  Batwier,  i  Sp.  E.  &  A. 

0.  19.  378  ;  9  Moo.  P.  0.  C.  286 ;  see  The 

{I)  The  Bote  of  England,  6  Asp.  JDuke  of  Cornwall,  1  Pr.  Adm.  Dig. 

H.  0.  304.  136 ;  Smith  v.  DobeoHy  3  M.  &  G.  59. 

(m)  The  StcalloWf  3   Asp.  Mar.  (o)  Luxford  y.  Large,  5  G.  &  P. 

Law  Gas.  371;  The  Owen  WaUit,  421.    The  rule  of  equal  division  of 

L.  B.  4  A.  &  £.  175.     For  Ameri-  loss  only  applies  in  case  of  collision  ; 

oan  dedsionB  to  the  same  effect,  see  86  &  37  Vict.  o.  66,  s.  25,  sub-s.  9 ; 

Fretz  Y.  Bully  12  How.  466 ;  Fearce  but  see  p.  136,  supra. 

y.  Fage,  24  How.  228;  Butterjield  (p)  See  Appendix  for  these  roles. 

T.  Bogd,  4  Blatchf .  356.  [q)  The  Alston,  8  P.  D.  6. 
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Where  a  vessel  is  being  launched,  the  law  oasts  upon      Art.  24. 
the  persons  in  charge  of  the  launch  the  obligation  of  con-  spedal        ' 
ducting  it  with  the  utmost  precaution,  and  of  giving  such  preoa^oM 
notice  as  is  reasonable  and  sufficient  to  prevent  injury  to  launch, 
passing  vessels.    In  T/ie  Andaltman  (r),  although  notice  of 
the  intended  launch  was  posted  up  in  a  conspicuous  place, 
flags  were  flying  on  the  ship  to  be  launched,  and  two  tugs 
with  boats  were  employed  to  warn  passing  vessels,  a  vessel 
that  was  passing  was  not  warned,  and  those  in  charge 
of  the  launch  were  held  responsible  for  a  collision  with 
her. 

In  The  Blenheim  («),  Dr.  Lushington  said,  with  regard 
to  the  duty  of  those  in  charge  of  the  launch : — "  Such 
reasonable  notice  of  a  launch  shall  be  given  as  shall  pre- 
vent danger  or  reasonable  chance  of  danger  to  other 
vessels  navigating  in  the  river.  That  is  the  first  great 
principle  and  rule  in  these  cases.  As  all  other  vessels  have 
a  right  to  navigate  in  a  river,  no  person  shall  interfere 
with  that  navigation  without  such  reasonable  notice  of  a 
launch  as  may  prevent  the  chance  of  an  injury  to  them. 
What  is  reasonable  notice  depends  on  local  circumstances, 
the  breadth  of  the  river,  the  number  of  vessels  passing, 
and  other  circumstances  of  that  kind.  It  must  be  not  a 
mere  general  notice  of  a  launch  on  a  particular  day ;  the 
notice  must  so  specify  the  time  of  the  launch  that  vessels 
navigating  up  and  down  the  river  may  not  be  damaged  or 
incur  danger." 

In  The  Andulmian  {t)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated :  "  The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  a  notice  as  is  reasonable  and 
sufficient  to  prevent  any  injury  happening  from  the 
launch ;  and,  moreover,  the  burden  of  showing  that  every 
reasonable  precaution  has  been  taken,  and  every  reason- 

(r)  2  P.  D.  231 ;    see  ako  The  («)  4  Not.  of  Cas.  393. 

Fwwfw,  Swab.  406.  \t)  2  P.  D.  231. 
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Art.  24.  able  notice  given,  lies  upon  her  and  those  navigating  the 
launch."  This  statement  of  the  law  was  cited  and  acted 
upon  by  Butt,  J.,  in  Tfie  George  Roper  («).  In  the  same 
case  the  learned  judge  pointed  out  that  "when  you  set 
a  vessel  of  large  size,  without  engines  and  without  a  helm, 
and  with  only  a  tug  to  manage  her,  off  the  ways  at  a 
speed  of  seven  knots  across  the  fair-way  of  the  river 
Mersey,  the  utmost  precautions  are  only  reasonable." 
He  held  that  the  people  in  charge  of  the  launch  were  in 
fault  for  not  taking  every  possible  step  to  assure  them- 
selves that  no  vessel  was  approaching  the  ways  before  the 
launch  was  started.  He  also  expressed  his  opinion  that 
in  the  Mersey  the  tug  or  tugs  attending  a  launch  should 
be  decorated  with  flags  in  the  usual  way  when  a  launch  is 
about  to  take  place  (x). 

In  The  Cachapool  (y)  it  was  held  that  a  vessel  at  anchor 
in  the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
launch.  Notice  had  been  given  her  at  six  o'clock  of  the 
intended  launch,  which  took  place  at  half -past  ten ;  and 
shortly  before  that  hour  a  tug  had  been  sent  by  those  in 
charge  of  the  launch  to  endeavour  to  get  the  ship  at  anchor 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  The  Glengarry  (2)  it  was  held  that  all  proper  pre- 
cautions were  taken,  and  that  the  vessel  under  way  (a  tug 
with  barges  in  tow)  was  solely  in  fault  for  steaming  across 
the  path  of  The  Gkngarry  at  the  moment  she  was  being 
started. 

Even  after  proper  notice  of  a  launch  has  been  given,  it 
must  not  take  place  so  long  as  other  vessels  are  in  the 
way.  If  it  is  customary  for  the  harbour-master  to  super- 
intend or  be  present,  it  should  not  take  place  in  his 
absence  {a). 

(u)  8  P.  D.  119.     Similar  Ian-  P.  D.  236,  on  this  point, 
guage  waa  naed  by  Sir  R.  Philli-  (y)  7  P.  D.  217. 

more  in  The  Qkngarry,   2  P.  D.  iz)  2  P.  D.  285. 

235.  (a)  The  United Statei,  2  Mnx.  Law 

{x)  See   also    The   OUngarry,    2  Cas.  O.  S.  166. 
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There  is  no  rule  in  law  requiring  small  vessels  to  keep      Art.  84. 
out  of  the  way  of  larger  ones,  though  it  may  be  much  SmaU  craft 
easier  for  them  to  do  so  than  for  the  larger  ship  to  take  v^^S'^^J^ 
the  steps  required  by  the  Eegulations.     A  large  ship  keep  out  of 
going  at  a  slow  speed  in  a  narrow  channel  may  be  unable  h^3*^pg. 
to  alter  her  course  rapidly,  but,  so  far  as  she  can  do  so, 
she  must  comply  with  the  Eegulations.     In  such  a  case  it 
will  be  the  duty  of  the  smaller  vessel  to  take  such  precau- 
tions as  are  rendered  necessary  by  the  comparatively  help- 
less condition  of  the  larger  ship  (6). 


Reservation  of  Rules  for  Harbours  and  Inland-  Navigation. 

Article  25  (c). 
Nothing  in  these  rules  shall  interfere  with  the  operation  of     Art.  26. 


a  special  i*ule,  duly  made  by  local  authority^  relative  to  the  Local  rules 

navigation  of  ami  harbour,  river,  (w  inland  navigation.  not  affected 

.  "^        "^  ^  by  the  general 

This  Article  is  identical  with  Art.  25  of  the  Eegula-  '*^®'- 
tions  of  1880.  The  Eegulations  of  1863  contain  no 
corresponding  Article.  It  does  not  appear  to  make  any 
alteration  in  the  law  as  regards  waters  within  the  Queen's 
dominions  to  which  the  Merchant  Shipping  Acts  apply, 
the  effect  of  local  rules  in  such  waters  being  saved  by 
25  &  26  Vict.  c.  63,  s.  31. 

Local  rules  have  not,  in  all  cases,  been  recognized  by  the 
Courts  as  of  equally  binding  effect  with  the  general  Eegu- 
lations ;  but  there  is  no  doubt  that  an  infringement  of  a 
local  rule  made  by  a  competent  authority  and  applicable  to 
the  case  wiU,  unless  excused  by  special  circumstances,  be 
held  to  be  negligence  contributing  to  a  collision  {d).    A 

(h)  See    The   La   Plata,    Swab.  the  Washington  Begulations. 
Adm.  220;  onapp.,  i^u^.  298;  and  (d)  See  Tke  Margaret^  9  P.  D. 

see   The  Arthur  Gordon  and   The  47;  9  App.  Cas.  873;  The  Tourri 

Independence^  Lufih.  270.  and  The  Spearman,  10  App.  Gas. 

(o)  Corresponding  to  Art.  30  of  276. 
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Art.  25.  bye-law  made  under  a  local  Act  required  ships  coining 
into  the  Tyne  to  keep  on  the  north  side  of  the  river.  ITie 
Raithwaite  Hally  coining  in  from  the  sea  in  a  thick  fog, 
was  in  collision,  on  the  south  side  of  the  river,  with  a 
vessel  bound  out.  In  the  absence  of  proof  of  negligence 
on  the  part  of  the  latter,  The  Raithicaite  Hall  was  held  to 
be  in  fault  for  the  collision  {e).  In  this  case  Sir  E.  Philli- 
more  said,  with  regard  to  the  e£fect  of  local  rules :  "  There 
should,  however,  be  no  misunderstanding  as  to  the  effect  of 
these  and  similar  bye-laws  governing  the  navigation  of  a 
river.  It  cannot  be  held  that,  because  they  or  any  of  them 
are  disobeyed,  the  vessel  disobeying  them  is  therefore  to  be 
held  to  blame.  They  are  only  evidence  of  what  it  is  the 
duty  of  a  vessel  to  do  under  the  circumstances  named  in 
the  particular  bye-law.  As  such  evidence,  however,  they 
are  an  important  element  in  every  case  that  comes  within 
their  provisions;  and  if  it  should  appear  that  by  the 
breach  of  one  of  them  a  ship  has  occasioned  or  contributed 
to  a  collision,  the  existence  of  such  a  bye-law  would  afford 
the  very  strongest  reason  for  holding  that  a  ship  had 
been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision  "  (/). 

An  infringement  of  a  local  rule  made  under  25  &  26 
Vict.  c.  63,  s.  32,  or  by  or  under  an  Act  which  incorporates 
35  &  36  Vict.  0.  85,  s.  17,  will  cause  the  ship  to  be  held  in 
fault  without  reference  to  the  question  of  actual  negligence. 
See  supra^  pp.  58,  acq. 
Effect  of  local  The  words  of  Article  25  are  very  wide,  and  appear  to 
i^ni  wate».   iiegativ©  ^6  Operation  of  the  general  Regulations  in  all 

{e)  The  Raithwaite  Mall,  2  Asp.  93.    As  to  the  effect  of  a  breach  of 

Mar.  Law  CaA.  210.  a  local  statutory  role  or  duty,  see 

(/)  As  to  the  obligation  to  obey  The  United  Service^  8  P.   D.   56 ; 

local  rules,  the  recoguition  of  them  Atkinson  t.  Neweaetle  and  Gateehead 

by  an  Admiralty  Court,  and  proof  Waterworke   Co,,   2   Ex.   D.    441. 

of  them,   see   The  Henry  Morton,  Ignorance  of   a  local  rule  is  no 

2  Asp.  Mar.  Law  Cas.  466  ;  The  excuse  for  disobeyiiu;'  it :  The  River 

/row  i>uA;tf,  Holt,  227 ;  The  Peerless,  Derwent,  6  Asp.   M.   G.   467,  per 

Lush.  30 ;  13  Moo.  P.  C.  C.  484 ;  Lord  Esher,  M^  B. 
The  Smyrna,  2  Mar.  Law  Cas.  O.  S. 
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Art.  85. 


waters,  at  home  or  abroad,  where  they  conflict  with  rules 
"  duly  made  by  local  authority."  But  it  seems  to  have 
been  held  that  local  rules  as  to  ships'  lights  in  foreign 
waters  were  not  binding  on  British  ships  {g). 

Local  rules  are  in  force  in  the  Thames,  Mersey,  Arron  Local  roles, 
river,  Clyde,  Humber,  Tees,  Trent,  Tyne,  and  at  Belfast, 
Dublin,  and  Cork.  In  the  case  of  the  Thames  and  some 
other  waters,  the  local  rules  are  nearly  identical  with  the 
general  Eegulations.  Some  of  these  rules  will  be  found  in 
the  Appendix,  infra. 

It  has  been  held  by  a  Scotch  Court  that  in  the  river 
Clyde,  where  local  rules  of  navigation  are  in  force,  the 
general  Eegulations  nevertheless  applied;  and  a  steam- 
ship that  had  infringed  the  general  Eegulations  was  held 
in  fault  (A). 

Vessels  navigating  the  sea  channels  at  the  mouth  of  the 
Mersey  are  required  to  keep  on  the  starboard  side  of  the 
channel;  and  vessels  at  anchor  in  those  channels  are 
required  to  exhibit  a  second  riding  light  at  the  mizen- 
peak  (t). 

By  25  &  26  Vict.  c.  63,  s.  32,  her  Majesty  has  power  to 
make  regulations  for  rivers  and  inland  waters  where  they 
cannot  be  made  under  any  local  Act.  Under  this  power 
rules  have  been  made  for  the  Mersey  {k)  and  for  some  of 
the  Lancashire  inland  navigations  (/). 

By  10  &  11  Vict.  c.  27,  dock  and  harbour  authorities 
have  power  to  make  such  regulations;  and  by  28  &  29 
Vict.  0. 125,  in  dockyard  ports  the  Queen's  harbour-master 
has  a  similar  power.  Under  the  last-mentioned  Act 
Eegulations  have  been  made  for  Queenstown,  Deptford, 

{g)  The  WiUiam  Hutt,  cited  in  (i)  37  &  3S  Viot.  o.  52.     See 

Xxnrndee  on   Cbllimon,    187;    The  Appendix. 

Michelitno  and  The  Dacca,  P.  C.  (%)  See  Order  in  Connoil  of  27th 

Kay,  1877.  June,  1866. 

(h)  Little  y.  J?unw,  The  Owl  and  (I)  See  two  Orders  in  Connoil  of 

The  Ariadne,  9  Sees.  Ca.  4ih  Ser.  18th  May,  1870. 
118. 
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Art.  25.      Chatham  and  Sheemess,  Woolwich,  Poitsmouth,  Plymouth, 
Pembroke,  and  Portland  (m). 

There   are   special   rules   for  the   navigation   of   the 
Danube  (n),  and  for  the  Suez  Canal  (o). 

There  are  in  force  in  the  Bosphorus  rules  relating  to 
the  navigation  of  steamships.  These  rules  are  issued  in 
the  Turkish  language,  and  it  is  not  clear  that  they  are 
intended  to  apply  to  any  but  Turkish  ships.  One  of  them 
requires  steamships  in  the  Bosphorus  to  navigate  in  mid- 
channel. 
Local  rules  Difficulties  arise  in  some  cases  where  the  local  rules  are 

-with  Uie  ^       ^^^  consistent  with  the  general  Begulations ;  but  it  appears 

general  that  in  the  waters  in  which  they  are  in  force  the  local 

jReflTulatiozis.  _       _ 

rules  must  be  obeyed  without  regard  to  the  general  Begu- 
lations, if  the  latter  conflict  with  them.  At  a  time  when 
there  was  no  bye-law  in  force  in  the  Thames  requiring 
sailing  ships  to  carry  lights,  a  Trinity  sailing  ballast  lighter 
was  run  down  in  the  river  when  carrying  no  lights.  It 
was  held  that,  not  being  a  sea-going  vessel,  she  was  not 
required  by  the  general  Eegulations  to  carry  lights,  and 
that  she  was  not  required  to  carry  them  under  the  local 
rules,  there  being  no  rule  on  the  subject  {p).  Sir  R.  Phil- 
limore  expressed  an  opinion  that  the  power  of  the  local 
authority  (the  Thames  Conservators)  did  not  enable  them 
to  make  bye-laws  for  sea-going  ships,  and  their  powers 
applied  to  river  craft  only.  It  seems,  however,  that  the 
existing  Thames  bye-laws  are  binding  on  all  ships  in  the 
Thames. 

Im)  See  Orders  in  Connoil  of  29th  May,  1884,  repUcing  those  of  IQth 

Feb.  1868,  29th  June,  1878,  19th  May,  1881. 

May,  1885,  29th  Jane,  1888,  16th  (o)  The  substanoe  of  these  roles 

Aug.  1890,  and  22nd  Nov.  1890.  -will  be  found   in   the  Appendix 

(n)  As  to  former  rules  for  the  below. 

Danube,  see  The  Smyrna,  2  Mar.  (p)  The  C.  S.  Butler,  L.  R.  4  A. 

Law  Cas.   O.   S.    93;   Orders    in  &E.238.    In  America  there  are  in 

Council   of    6th    January,    1862;  force  special  rules  as  to  steamships' 

21st  March,  1863 ;  6th  April,  1866.  lights,  some  of  which  appear  to  be 

The  Danube  rules  now  (1890)  in  inoonsiBtent  with  the  Begulations. 
force  appear  to  be  those  of  30th 
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It  appears  that  where  the  local  rules  do  not  conflict  with  Art.  25. 
the  general  rules,  the  latter  are  supplementary  to  the  local 
rules.  Local  rules,  though  not  made  by  any  competent 
authority,  may,  by  long  usage  and  well-recognized  practice, 
establish  a  custom,  the  infringement  of  which  will  be 
negligence.  The  obligation  to  obey  such  a  custom  of  the 
river  was  upheld  by  the  Privy  Council  in  The  Fyenoord. 
That  case  was  decided  im&er  sect.  297  of  17  &  18  Vict, 
c.  104,  by  which  it  was  enacted,  in  effect,  that  vessels 
going  up  the  Thames  should  keep  on  the  north  or  star- 
board side.  The  Fyenoord^  a  foreign  ship,  was  navigating 
on  the  south  side,  and  came  into  collision  with  a  vessel 
bound  down.  It  was  held  that,  even  if  the  statute  was  not 
binding  on  foreign  ships,  a  custom  had  emanated  from  the 
statute  that  ships  should  navigate  in  accordance  with  it, 
and  that  The  Fyenoord  was  to  blame  for  transgressing  the 
custom  (^). 

The  question  may  arise  whether  in  rivers,  such  as  the 
Thames,  where  there  are  in  force  local  rules  which  contain 
no  "starboard  side"  or  corresponding  rule,  vessels  are 
required  by  Art.  21  of  the  general  Regulations  to  navigate 
on  the  starboard  side.  There  is  no  doubt  that  the  intention 
of  those  who  framed  the  Thames  Eules  was  that  vessels 
should  be  free  to  navigate  on  either  side  of  the  river,  and 
it  would  probably  be  held  that  such  is  the  law ;  but  the 
question  is  not  free  from  doubt  (r). 

Special  Lights  for  Sqtiadrons  and  Convoys. 

Article  26  («). 
Nothing  in  these  rules  shall  inter/ere  with  the  operation  of     Art.  96. 


any  special  rules  made  by  the  Oovemtnent  of  any  nation  Special  lights 

(q)   The  Fyenoord,  Swab.  Adm.  447. 

374 ;  see  also,  as  to  local  custom,  (r)  See  above,  p.  465. 

The  Smyrna,   2    Mar.    Law   Gas.  [a]  Ck)TreBponduig  to  Art.  13  of 

O.  S.  93 ;  2  Moo.  P.  0.  C.  N.  S.  the  Washington  BegidationB. 
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and  ooDYojB. 


Art.  96.      tcith  respect  to  additional  station  and  signal  lights  for  two  or 
for  Bquadrons  ^^^  ^f^^P^  of  war,  or  for  ships  sailing  under  convoy. 

This  Article  corresponds  with  Art.  26  of  the  Begulations 
of  1880.  The  Begulations  of  1863  contained  no  similar 
proviso.  Her  Majesty's  ships  are  not  bound  hy  the 
Begulations  issued  under  the  powers  of  the  Merchant 
Shipping  Acts  (t) ;  but  Begulations  exactly  in  accordance 
with  them  being  issued  by  the  Lords  of  the  Admiralty^ 
the  question  of  negligence  in  case  of  a  collision  between 
two  of  her  Majesty's  ships,  or  between  one  of  them  and  a 
merchant  ship,  is  substantially  the  same  as  in  the  case  of 
a  collision  between  merchant  ships  {u). 

In  the  case  of  a  collision  between  a  foreign  man-of-war 
or  public  ship  and  a  merchant  vessel,  the  foreign  vessel,  if 
she  submits  to  the  jurisdiction  of  the  courts  of  this  country, 
would  be  bound  by  the  Begulations  {x). 


Article  27  (y). 

Art.  27.  WTien  a  ship  is  in  distress,  and  requires  assistance  from 

jjig^j^gg  other  ships,  or  from  the  shore,  the  folloicing  shall  be  the  signals 

BignaU.  io  jg  used  or  displayed  by  her,  either  together  or  separately^ 

that  is  to  say : — 

In  the  daytime — 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  C; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  above  or  below  it  a  ball,  or  anything  resem^ 
bling  a  ball 

(0  See  17  &  ISViot.  c.  104,  8.4.  {x)  See   The  Lard  Byrm,  died 

(tf)  JECM.S.  Topaze^  2  Mar.  Law  Maude  and  Pollock  on  Shippings 

Gas.   O.  S.    38 ;  H,M,S,   Supply,  4th  ed.   607,  note  (k) ;   The  New- 

ibid.  262.    And  see  Art.  1001  of  hattU,  33  W.  R.  318. 

the  Qaeen's  Begolationa  for  the  (y)  Corresponding  to  Art.  31  of 

Navy,  of  1879.  the  Washington  Begnlations. 
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At  night—  _J^'^ 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  Flames  on  the  ship  (as  from  a  burning  tar  barrel^  oil 

ban^ely  Sfc.) ; 

3.  Rockets  or  shells^  throwing  stars  of  any  colour  or  de^ 

scriptiony  fired  one  at  a  time^  at  short  intervals. 

The  Begulations  of  1880  oontain  no  oorresponding 
Article. 

The  Article  appears  to  have  been  inserted  in  the  Regu- 
lations by  mistake.  Her  Majesty  has  no  power  under  the 
Acts  recited  in  the  Order  in  Council  of  the  11th  August, 
1884,  to  make  regulations  for  vessels  in  distress  requiring 
assistance.  The  signals  specified  in  Art.  27  are,  however, 
authorized  by  36  &  37  Vict.  c.  85,  s.  18,  as  regards  British 
ships,  and  all  ships  within  British  jurisdiction. 


M  M 
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25  &  26  Vict.  c.  63,  ss.  25—32,  and  ss.  57,  68,  60. 

§  25.  On  and  after  the  Ist  day  of  June,  1863,  or  such  later  Enactment  of 
day  as  may  be  fixed  for  the  purpose  by  Order  in  Council,  Regulations 
the  Eegulations  contained  in  the  Table  marked  (C)  in  the  ?^^^f^^_ 
schedule  hereto  shaU  come  into  operation  and  be  of  the  same  ^^^^  and 
force  as  if  they  were  enacted  in  the  body  of  this  Act ;  but  her  sailing 'rules, 
Majesty  may  from  time  to  time  on  the  joint  recommendation  in  Schedule, 
of  ihe  Admiralty  and  the  Board  of  Trade,  by  Order  in  Council,  Table  (C). 
annul  or  modify  any  of  the  said  Insulations,  or  make  new 
Eef^ations  in  addition  thereto  or  in  substitution  therefor ; 
and  any  alterations  in  or  additions  to  such  Eegulations  made 
in  manner  aforesaid  shall  be  of  the  same  force  as  the  Eegula- 
tions in  the  said  schedule. 

§  26.  The  Board  of  Trade  shaU  cause  the  said  Eegulations,  Regulations 
and  any  alterations  therein  or  additions  thereto  hereafter  to  to  be 
be  made  to  be  printed,  and  shall  furnish  a  copy  thereof  to  any  Published, 
owner  or  master  of  a  ship  who  applies  for  the  same ;  and 
production  of  the  Gazette  in  whidi  any  Order  in  Council 
containing  such  Eegulations,  or  any  alterations  therein,  or 
additions  thereto  is  published,  or  of  a  copy  of  such  Eegula- 
tions, alterations,   or  additions  signed,  or  purporting  to  be 
signed  by  one  of  the  Secretaries  or  Assistant-Secretaries  of 
the  Board  of  Trade,  or  sealed,  or  purporting  to  be  sealed  with 
the  seal  of  the  Board  of  Trade,  shall  be  si3ficient  evidence  of 
the  due  making  and  purport  of  such  Eegulations,  alterations, 
or  additions. 

§  27.  All  owners  and  masters  of  ships  shall  be  bound  to  Owners  and 
take  notice  of  all  such  regulations  as  aforesaid,  and  shall,  so  ™"*®"^^^^ 
long  as  the  same  continue  in  force,  be  bound  to  obey  them,  *®  ^°^  them, 
and  to  carry  and  exhibit  no  other  lights,  and  to  use  no  other 
fog  signals  than  such  as  are  required  by  the  said  Eegulations; 
and  in  case  of  wilful  default  the  master  or  the  owner  of  the 
ship,  if  it  appear  that  he  was  in  such  fault,  shaU,  for  each 
occasion  upon  which  such  Eegulations  axe  infringed  be  deemed 
to  be  guilty  of  a  misdemeanour. 

M  M  2 
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Breaohee  of  §  28.  In  oase  any  damage  to  person  or  property  anses  from 

Regulations  the  non-observance  by  any  ship  of  any  Begulation  made  bj 
**^.^™P^  or  in  pursuance  of  this  Act,  such  damage  shall  be  deemed  to 

^pOTon  ii  ^*^®  ^®®^  occasioned  by  the  wilful  default  of  the  person  in 
ehu^  charge  of  the  deck  of  sudi  ship  at  the  time,  unless  it  is  shown 

to  the  satisfaction  of  the  Court  that  the  circumstances  of  the 
case  made  a  departure  from  the  Eegulations  necessary. 
JfeoUUion  §  29.  J/in  any  case  of  collision  it  appears  to  the  Court  before 

enttteafrom  which  the  case  is  tried,  that  such  collision  teas  occasioned  by  the 
brMchofthe  non-observance  of  any  Regulation  made  by  or  in  pursuance  of 
ahtvto  XT**  '^**  "^^^^  ^^^  ^^^P  ^y  ^*^^*^^  ^^^^  Begulation  has  been  infringed 
deevMdin  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfac- 

fault.  tion  of  the   Court,  that  the  circumstances  of  the  case  rndde  a 

departure  from  the  Regulation  necessary.     (Repealed  36  &  57 
Vict.  c.  85,  B.  33 ;  the  same  Act  containing  (s.  17)  a  corre- 
sponding proviso.     See  infra,  p.  536.) 
Infipeotion  for      §  30.  The  following  steps  may  be  taken  to  enforce  compli- 
enfordng         ance  with  the  said  Regulations ;  that  is  to  say, 
Begulatioiis.         (^  )  rphe  surveyors  appointed  under  the  third  part  of  the 
Principal  Act  (a),  or  such  other  persons  as  the  Board  of  Trade 
may  appoint  for  the  purpose,  may  inspect  any  ships  for  the 
purpose  of  seeing  that  such  ships  are  properly  provided  with 
lights  and  with  the  means  of  making  fog  signals  in  pursuance 
of  the  said  Regulations,  and  shall  for  that  purpose  have  the 
powers  given  to  inspectors  by  the  14th  section  of  the  Principal 
Act. 

(2.)  K  any  such  surveyor  or  person  finds  that  any  ship  is 
not  so  provided,  he  shall  give  to  the  master  or  owner  notice  in 
writing,  pointing  out  the  deficiency,  and  also  what  is,  in  his 
opinion,  requisite  in  order  to  remedy  the  same. 

(3.)  Every  notice  so  given  shall  be  communicated  in  such 
manner  as  the  Board  of  Trade  may  direct  to  the  collector  or 
collectors  of  customs  at  any  port  or  ports  from  which  such 
ship  may  seek  to  clear,  or  at  which  her  transire  is  to  be 
obtained ;  and  no  collector  to  whom  such  communication  is 
made  shall  clear  such  ship  outwards,  or  grant  her  a  transire, 
or  allow  her  to  proceed  to  sea  without  a  certificate  under  the 
hand  of  one  of  the  said  surveyors,  or  other  persons  appointed 
by  the  Board  of  Trade  as  aforesaid,  to  the  effect  that  the 
said  ship  is  properly  provided  with  lights,  and  with  the 
means  of  making  fog  signals  in  pursuance  of  the  said  Regu- 
lations {b). 
Bnles  for  §  31.  Any  rules  concerning  the  lights  or  signals  to  be  carried 

harbours  ^j  vessels  navigating  the  waters  of  any  harbour,  river,  or 

(a)  17  &  18  Vict.  c.  104.  to  a  Court  of  Survey  against  a  sur- 

(b)  The  M.  S.  Act,  1876  (39  &  40      veyor's  refusal  of  a  certifioate. 
Vict.  c.  80),  8.  14,  gives  an  appeal 
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other  inland  navigation,  or  concerning  the  steps  for  avoiding  under  local 
collision  to  be  taken  by  such  vessels,  which  have  been  or  are  ^°**  ^  ^^' 
hereafter  made  by  or  under  the  authority  of  any  Local  Act    "^^®  ^  **"*' 
shall  continue  and  be  of  full  force  and  effect,  notwithstanding 
anything  in  this  Act  or  in  the  Schedule  thereto  contained. 

§  32.  In  case  of  any  harbour,  river,  or  other  inland  navi-  in  harbours 
gation,  for  which  such  Acts  are  not  and  cannot  be  made  under  and  rivers 
the  authority  of  any  Local  Act,  it  shall  be  lawful  for  Her  ^^®™  no  such 
Majesty  in  Council,  upon  application  from  the  harbour,  trust,  ^ev  may  be 
or  body  corporate,  if  any,  owning  or  exercising  jurisdiction  made, 
upon  the  waters  of  such  harbour,  river,  or  inland  navigation, 
or,  if  there  is  no  euch  harbour,  trust,  or  body  corporate,  upon 
application  from  persons  interested  in  the  navigation  of  such 
waters,  to  ihake  rules  concerning  the  lights  or  signals  to  be 
carried,  and  concerning  the  steps  for  avoiding  collision  to  be 
taken  by  vessels  navigating  such  waters,  and  such  Bules 
when  so  made  shall,  so  far  as  regards  vessels  navigating  such 
waters,  have  the  same  efiPect  as  if  they  were  Kegulations 
contained  in  Table  (C)  in  the  Schedule  to  this  Act,  notwith- 
standing anything  in  this  Act  or  in  the   Schedule  thereto 
contained. 

§  33.  In  every  case  of  collision  between  two  ships  it  shall  be  Incaaeofeol- 
the  duty  of  the  person  in  charge  of  each  ship,  if  and  so  far  as  he  lision  one  ship 
can  do  so  without  danger  to  his  otvn  ship  and  crew,  to  render  to  *^^^^  **'*'^  ^^ 
the  other  ship,  her  master,  crew,  and  passengers  {if  any)  such  ^    ^' 
assistance  as  may  be  practicable,  and  as  may  be  necessary  in  order 
to  save  them  from  any  danger  caused  by  the  collision. 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such 
failure  is  shown,  the  collision  shall,  in  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act, 
neglect:  or  default ;  and  such  failure  shall  also,  if  proved  upon 
any  investigation  held  under  the  third  or  eighth  part  of  the 
principal  Act,  be  deemed  to  be  an  act  of  misconduct  or  a  default 
for  which  his  certificate  {if  any)  may  be  cancelled  or  suspended, 
(Repealed  by  36  &  37  Yict.  c.  85,  s.  33.  The  same  Act  con- 
tains {s,  16)  a  similar  provision ;  see  infra,  p.  536.) 

♦  ♦  ♦  ♦  « 

§  67.  Whenever  foreign  ships  are  within  British  jurisdic-  Foreign  ship 
tion,  the  Regulations  for  preventing  collision  contained  in  in  British 
Table  (C)  in  the  Schedule  to  this  Act.  or  such  other  Regula-  |^*f  ?*^°^  *" 
tions  for  preventing  collision  as  are  for  the  time  being  in  ^fj^iations 
force  under  this  Act,  and  all  provisions  of  this  Act  relating  S^ible  (C) 
to  such  Regulations,  or  otherwise  relating  to  collisions,  shall  in  Schedule, 
apply  to  such  foreign  ships ;  and  in  any  cases  arising  in  any 
British  Court  of  Justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as  regards  such 
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Regulations 
where 

adopted  by  a 
foxeign 
oountry,  may 
be  applied  to 
its  ships  on 
the  high  seas. 


Begulations  and  provisions)  be  treated  as  if  they  were  Britifih 
ships. 

§  58.  Whenever  it  is  made  to  appear  to  Her  Majesty  that 
the  Government  of  any  foreign  country  is  willing  that  the 
Begulations  for  preventing  collision  contained  in  Table  (G) 
in  the  Schedule  to  this  Act,  or  such  other  Begulations  for 
preventing  collision  as  are  for  the  time  being  in  force  under 
this  Act,  or  any  of  the  said  Begulations,  or  any  provisions  of 
this  Act  relating  to  collisions,  should  apply  to  the  ships  of 
such  country  when  beyond  the  limits  of  British  jurisdiction. 
Her  Majesty  may,  by  Order  in  Council,  direct  that  such 
Begulations,  and  all  provisions  of  this  Act  which  relate  to 
such  Begulations,  and  all  such  other  provisions  as  aforesaid^ 
shall  apply  to  the  ships  of  the  said  foreign  country,  whether 
within  British  jurisdiction  or  not. 


Ships  of 
foreign 
countries 
adopting  the 
roles  for 
measurement 
of  tonnage 
need  not  be 
re-measored 

in  ^'hia 

country. 


§  flO.  Whenever  it  is  made  to  appear  to  Her  Majesty  that 
the  rules  concerning  the  measurement  of  tonnage  of  merchant 
ships  for  the  time  being  in  force  under  the  principal  Act  (c) 
have  been  adopted  by  the  Government  of  any  foreign  country, 
and  are  in  force  in  that  country,  it  shall  be  lawful  for  Her 
Majesty,  by  Order  in  Coimcil,  to  direct  that  the  ships  of  such 
foreign  country  shall  be  deemed  to  be  of  the  tonnage  denoted 
in  their  certificates  of  registry  or  other  national  papers ;  and 
thereupon  it  shall  no  longer  be  necessary  for  such  ships  to  be 
re-measured  in  any  port  or  place  in  Her  Majesty's  dominions, 
but  such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted 
in  the  certincates  of  registry  or  other  papers,  in  the  same 
manner,  to  the  same  extent,  and  for  the  same  purposes  in,  to, 
and  for  which  the  tonnage  denoted  in  the  certificates  of 
re^try  of  British  ships  is  deemed  to  be  the  tonnage  of  such 

ships. 

«  «  ♦  «  « 


The  Schedule  referred  to  in  this  Act — ^Table  (C). 

The  Regnilations  contained  in  this  Schedule,  which,  with  the  exception 
of  some  verbal  errors,  were  identical  with  those  of  January,  1863,  were 
repealed  by  an  Order  in  Council  of  the  9th  January,  1863,  and  by  the 
same  Order  in  Council  other  Regulations  were  enacted  in  their  place. 
The  Begulations  of  1863  remained  in  force  until  the  Ist  of  September, 
1880,  on  which  day  the  Regulations  enacted  by  Order  in  Counm  of  the 
14th  of  August,  1879,  came  into  force.  By  the  same  Order  the  Regfula- 
tions  of  1863  are  repealed  as  from  that  day.  The  Regulations  of  1884 
came  into  force  on  the  1st  of  September,  1884  (as  to  British  ships),  and 
those  of  1880  were  repealed  as  from  that  date :  see  Orders  in  Council, 
11th  August,  1884,  London  Gazette,  19th  and  22nd  August,  1884. 

{e)  17  &  18  Vict.  c.  104. 


Digitized  by 


Google 


LEGISLATION  AS  TO  COLLISIONS.  635 

TheLegislalJoii  as  to  Collisioiis  prior  to  25  &  26  Yict.  c.  63, 
was  as  f oUows : — 

In  1840  tlie  London  Trinity  House  issued  the  following  rule 
(dated  SOth  October,  1840),  which,  though  not  having  the 
force  of  law,  was  recognized  as  embodying  the  custom  of  sea- 
men (see  1  W.  Eob.  488  for  the  rule) : — 

Whereas  the  reoognized  rule  for  sailing'  yessels  is  that  those  haying' 
the  wind  fair  shall  g^ve  way  to  those  on  a  wind ;  that  when  both  are 
going  by  the  wind  the  vess^  on  the  starboard  tack  shaU  keep  her  wind, 
and  the  one  on  the  larboard  tack  bear  up,  thereby  passing  each  other  on 
the  larboard  hand ;  that  when  both  yessels  haye  the  wind  large  or  abeam 
and  meet,  they  shall  pass  each  other  in  the  same  way  on  the  larboard 
hand ;  to  effect  which  two  last-mentioned  objects,  the  helm  most  be  put 
to  port ;  and  as  steam  yessels  may  be  considered  in  the  light  of  yessels 
navigating  with  a  fair  wind,  and  should  give  way  to  saiUng  yessels 
on  a  wind  on  either  side,  it  becomes  only  necessary  to  proyide  a  rule  for 
their  observance  when  meeting  other  steamers  or  sailmg  yessels  going 
large ;  when  steam  vessels  on  different  courses .  must  unayoidabiy  or 
necessarily  cross  so  near  that  by  continuing  their  respectiye  courses  uiere 
would  be  a  risk  of  coming  in  collision,  eadi  vessel  shall  put  her  helm  to 
port  so  as  always  to  pass  on  the  larboard  side  of  each  other. 

This  was  followed  by  9  &  10  Vict.  c.  100,  s.  9  : 

Every  steam  vessel,  when  meeting  or  passing  any  other  steam  yessel, 
shall  pass  as  far  as  may  be  safe  on  the  port  side  of  such  other  yessel,  and 
every  steam  vessel  navigating  any  river  or  narrow  channel  shall  keep,  as 
far  as  practicable,  to  that  side  of  the  fairway  or  mid- channel  of  such 
river  or  channel  which  lies  on  the  starboard  side  of  such  vessel,  due  re- 
gard being  had  to  the  tide,  and  to  the  position  of  each  yessel  in  such 
tide ;  and  the  master  or  other  person  haying  the  charge  of  any  such 
steam  yessel  and  neglecting  to  observe  these  Bogfulations,  or  either  of 
them,  shall  for  each  and  every  instance  of  neglect  forfeit  and  pay  a  sum 
not  exceeding  fifty  pounds. 

This  was  followed  by  14  &  15  Viot.  c.  79,  s.  27: 
Wheneyer  any  vessel  proceeding  in  one  direction  meets  a  yessel  pro- 
ceeding in  anoUier  direction,  and  the  master  or  other  person  having 
charge  of  either  such  yessel  peroeiyes  that  if  both  yessels  continue  their 
respective  courses  they  will  pass  so  near  as  to  involye  any  risk  of  a  col- 
lision, he  shall  put  the  helm  of  his  yessel  to  port,  so  as  to  pass  on  the 
port  side  of  the  other  yessel,  due  regfard  being  had  to  the  tide  and  to 
the  position  of  each  vessel  with  respect  to  the  dangers  of  the  channel, 
and,  as  regards  sailing  vessels,  to  the  keeping  of  etich  yessel  under  com- 
mand ;  and  the  master  of  any  steam  vessel  navigating  any  liyer  or  nar- 
row channel  shall  keep  as  far  as  is  practicable  to  that  side  of  the  fairway 
or  mid-dhannel  thereof  which  lies  on  the  starboard  side  of  such  yessel ; 
aud  if  the  master  or  other  person  haviog  charge  of  any  steam  yessel 
neglect  to  observe  these  Begulations  or  either  of  them,  he  shall  for  every 
Buoh.  offence  be  liable  to  a  i>enalty  not  exceeding  fifty  pounds. 

Then  came  17  &  18  Yior.  o.  104,  ss.  296,  297  : 
§  886.  Wheneyer  any  ship,  whether  a  steam  or  sailing  ship  proceeding 
in  one  direction,  meets  another  ship,  whether  a  steam  or  sailing  ship, 
proceeding  in  another  direction,  so  that  if  both  ships  were  to  continue 
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their  respeotive  courses  they  would  pass  so  near  as  to  inYolve  any  riak  of 
a  collision,  the  hehns  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the 
port  side  of  each  other,  and  this  rule  shall  be  obeyed  by  all  steamships 
and  by  all  sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  dose-hamed  or  not,  unless  the  droumstanoes  of  the  case  are 
such  as  to  render  a  departure  from  the  rule  neoessair  in  order  to  avoid 
immediate  danger,  and  subject  also  to  proviso  that  due  regard  shall  be 
had  to  the  dangers  of  navigation,  and,  as  regards  sailing  ships  on  the 
starboard  tack  dose-hauled,  to  the  keeping  of  ships  under  command. 

i  297.  Every  steamship  when  navigating  any  narrow  channel  ahall, 
whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fair?ray  or 
mid-channel  which  lies  on  the  starbcard  side  of  such  steamship. 

All  these  enactments  have  been  repealed,  and  the  only  Act 
upon  the  subject  now  in  force  is  25  ft  26  Vict.  c.  63,  aboTO 
stated. 


36  &  37  Vict,  a  85. 


Duties  of  §  16.  In  every  case  of  collision  between  two  yessels  it  shall 

master  in  case  be  the  duty  of  the  master  or  person  in  charge  of  each  vessel, 
of  ooilision.  ^  gjj^  gQ  fgj  lyj  j^g  ^^jj^  ^Q  gQ  without  danger  to  his  own  vessel, 
crew,  and  passengers  (if  any),  to  stay  by  the  other  vessel  until 
he  has  ascertained  that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master,  crew,  and  pas- 
sengers (if  any)  such  assistance  as  may  be  practicable  and  as 
may  be  necessary  in  order  to  save  them  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel  and  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the  ports  and 
places  from  which  and  to  which  she  is  bound. 

If  he  fails  to  do  so,  and  no  reasonable  cause  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act, 
neglect,  or  default. 

Every  master  or  person  in  charge  of  a  British  vessel  who 
fails  without  reasonable  cause  to  render  such  assistance  or 
give  such  assistance  as  aforesaid  shall  be  deemed  guilty  of  a 
misdemeanour,  and  if  he  is  a  certificated  officer,  an  inquiry 
into  his  conduct  may  be  held,  and  his  certificate  may  be  can- 
celled or  suspended. 
Liability  for         8  17.  If  in  any  case  of  collision  it  is  proved  to  the  Court 
infringement    beiore  which  the  case  is  tried  that  any  of  the  Begulations 
ofBegulations  for  preventing  collision  contained  in  or   made   under  the 
^^«J?®  °*         Merchant  Shipping  Acts,  1854  to  1873,  has  been  infringed,  the 
^"^°'  ship  by  which  such  Eegulation  has  been  infringed  shall  be 

deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of 
the  Oonrt  that  the  circumstances  of  the  case  made  departure 
from  the  Begulation  necessary. 
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THE  REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA  (a;). 

Art.  1.  In  the  following  rules  eyery  Bteamship  which  is 
under  sail  and  not  under  steam  is  to  be  considered  a  sailing 
ship;  and  eveiy  steamship  which  is  under  steam,  whether 
under  sail  or  not,  is  to  be  considered  a  ship  imder  steam. 

Hules  concerning  Lights. 

Art.  2.  The  lights  mentioned  in  the  following  articles, 
numbered  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  and  no  others,  shall 
be  carried  in  all  weathers,  from  sunset  to  sunrise. 

Art.  3.  A  sea-going  steamship  when  under  way  shall 
cany — 

(a.)  On,  or  in  front  of,  the  foremast,  at  a  height  above  the 
hull  of  not  less  than  20  feet,  and  if  the  breadth  of 
the  ship  exceeds  20  feet  then  at  a  height  above  the 
hull  not  less  than  such  breadth,  a  bright  white  light, 
so  constructed  as  to  show  an  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  20  points  of  the 
compass,  so  fixed  as  to  throw  the  light  10  points  on 
each  side  of  the  ship,  viz.,  from  right  ahead  to  2  points 
abaft  the  beam  on  either  side ;  and  of  such  a  cha- 
racter as  to  be  visible  on  a  dark  night,  with  a  clear 
atmosphere,  at  a  distance  of  at  least  five  miles : 
(b.)  On  the  starboard  side,  a  green  light,  so  constructed  as 
to  show  an  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  of  10  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  the  starboard  side,  and  of  such  a 
character  as  to  be  visible  on  a  dark  night,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  two  miles, 
(c.)  On  the  port  side,  a  red  light,  so  constructed  as  to  show 
an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  2  points  abaft 
the  beam  on  the  port  side,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  dear  atmo- 
sphere, at  a  distance  of  at  least  two  miles. 

(x)  Of  1884. 
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(d.)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

Art.  4.  A  steamship,  when  towing  another  ship,  shall,  in 
addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 
vertical  line  one  over  the  other,  not  less  man  three  feet  apart, 
so  as  to  distinguish  her  from  other  steamships.  Eadi  of 
these  lights  shall  be  of  the  same  construction  and  character, 
and  shall  be  carried  in  the  same  position  as  the  white  light 
which  other  steamships  are  required  to  carry. 

Art.  5.  (a.)  A  ship,  whether  a  steamship  or  a  sailing  ship, 
which  from  any  accident  is  not  under  command,  shall  at  night 
carry,  in  the  same  position  as  the  white  light  which  steam- 
ships are  required  to  carry,  and,  if  a  steamship,  in  place  of 
that  light,  three  red  lights  in  globular  lanterns,  each  not  less 
than  ten  inches  in  diameter,  in  a  vertical  line  one  over  the 
other,  not  less  than  three  fcot  apart,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a 
distance  of  at  least  two  miles;  and  shall  by  day  cany  in  a 
vertical  line,  one  over  the  other,  not  less  than  three  feet  apart, 
in  front  of  but  not  lower  than  her  foremast  head,  three  black 
balls  or  shapes  each  two  feet  in  diameter. 

(b.)  A  ship,  whether  a  steamship  or  a  sailing  ship,  employed 
in  laying  or  in  picking  up  a  telegraph  cable,  shall  at  night 
carry  in  the  same  position  as  the  white  light  which  steam- 
ships are  required  to  carry,  and,  if  a  steamship,  in  place  of 
that  light,  three  lights  in  globular  lanterns  each  not  less  than 
ten  inches  in  diameter,  in  a  vertical  line  over  one  another,  not 
less  than  six  feet  apart;  the  highest  and  lowest  of  iheoe 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  that  the  red  lights  sh^  be 
visible  at  the  same  distance  as  the  white  light.  By  day  she 
shall  carry  in  a  vertical  line  one  over  the  other,  not  less  than 
six  feet  apart,  in  front  of  but  not  lower  than  her  foremast  head, 
three  shapes  not  less  than  two  feet  in  diameter,  of  which  the 
top  and  bottom  shall  be  globular  in  shape  and  red  in  colour, 
and  the  middle  one  diamond  in  shape,  and  white  (a). 

(c.)  The  ships  referred  to  in  this  Article,  when  not  making 
any  way  through  the  water,  shall  not  carry  the  side  lights, 
but  when  making  way  shall  carry  them. 

(d.)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  ships  as  signals  that  the  ship 
showing  them  is  not  under  command,  and  cannot  therefore 
get  out  of  the  way. 

{a)  See  48  &  49  Viot.  c.  49,  s.  5. 
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The  signals  to  be  made  by  ships  in  distress  and  requiring 
assistance  are  contained  in  Art.  27. 

Art.  6.  A  sailing  ship  under  way,  or  being  towed,  shall 
carry  the  same  lights  as  are  provided  by  Art.  3  for  a  steam- 
ship under  way  with  the  exception  of  the  white  light,  which 
she  shall  never  carry. 

Art.  7.  Whenever,  as  in  the  case  of  small  vessels  during 
bad  weather,  the  green  and  red  side  lights  cannot  be  fixed, 
these  lights  shall  be  kept  on  deck,  on  their  respective  sides  of 
the  vessel,  ready  for  use ;  and  shall,  on  the  approach  of  or 
to  other  vessels,  be  exhibited  on  their  respective  sides  in 
sufficient  time  to  prevent  collision,  in  such  manner  as  to  make 
them  most  visible,  and  so  that  the  green  light  shall  not  be 
seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  contain,  and 
shall  be  provided  with  proper  screens. 

Art.  8.  A  ship,  whether  a  steamship  or  a  sailing  ship,  when 
at  anchor  shall  carry,  where  it  can  best  be  seen,  but  at  a 
height  not  exceeding  twenty  feet  above  the  hull,  a  white 
light,  in  a  globular  lantern  of  not  less  than  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  clear  uniform  and 
unbroken  light  visible  all  round  the  horizon  at  a  distance  of 
at  least  one  mile. 

Art.  9.  A  pilot  vessel,  when  engaged  on  her  station  on 
pilotage  duty,  shall  not  carry  the  lights  required  for  other 
vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  fiare-up  light 
or  flare-up  lights  at  short  intervals,  which  shall  never  exceed 
fifteen  minutes. 

A  pilot  vessel,  when  not  engaged  on  her  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  ships. 

Art.  10.  Open  boats  and  fishing  vessels  of  less  than  twenty 
tons  net  registered  tonnage,  when  under  way  and  when  not 
having  their  nets,  trawls,  dredges  or  lines  in  the  water,  shall 
not  be  obliged  to  carry  the  coloured  side-lights ;  but  every 
such  boat  and  vessel  shall  in  lieu  thereof  have  ready  at  hand 
a  lantern  with  a  green  glass  on  the  one  side,  and  a  red  glass 
on  the  other  side,  and,  on  approaching  to  or  being  approached 
by  another  vessel,  such  lantern  shall  be  exhibited  in  sufficient 
time  to  prevent  collision,  so  that  the  green  light  shall  not  be 
seen  on  the  port  side  nor  the  red  light  on  the  starboard  side. 

The  following  portion  of  this  Article  applies  only  to  fishing 
vessels  and  boats  when  in  the  sea  off  the  coast  of  Europe 
lying  north  of  Cape  Finisterre  : — 

(a.)  All  fishing  vessels  and  fishing  boats  of  twenty  tons  net 
registered  tonnage  or  upwards  when  under  way  and 
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when  not  required  by  the  following  regulations  in 
this  Article  to  carry  and  show  the  lights  therein 
named,  shall  carry  and  show  the  same  lights  as  other 
vessels  under  way. 

(b.)  All  vessels  when  engaged  in  fishing  with  drift  nets 
shall  exhibit  two  white  lights  from  any  part  of  the 
vessel  where  they  can  be  best  seen.  Such  lights 
shall  be  placed  so  that  the  vertical  distance  between 
them  shall  be  not  less  than  six  feet  and  not  more 
than  ten  feet ;  and  so  that  the  horizontal  distance 
between  them  measured  in  a  line  with  the  keel  of 
the  vessel  shall  be  not  less  than  five  feet  and  not 
more  than  ten  feet.  The  lower  of  these  two  lights 
shall  be  the  more  forward,  and  both  of  them  shall 
be  of  such  a  character,  and  contained  in  lanterns  of 
such  construction  as  to  show  all  round  the  horizon  on 
a  dark  night  with  a  clear  atmosphere,  for  a  distance 
of  not  less  than  three  miles. 

(o.)  A  vessel  employed  in  line  fishing  with  her  lines  out 
shall  carry  the  same  lights  as  a  vessel  when  engaged 
in  fishing  with  drift  nets. 

(d  )  If  a  vessel  when  fishing  becomes  stationary  in  conse- 
quence of  her  gear  getting  fast  to  a  rock  or  other 
obstruction,  she  shall  show  the  light  and  make  the 
fog  signal  for  a  vessel  at  anchor. 

(e.)  Fishing  vessels  and  open  boats  may  at  any  time  use  a 
flare-up  in  addition  to  the  lights  which  they  are  by 
this  Article  required  to  carry  and  show.  All  flare-up 
lights  exhibited  by  a  vessel  when  trawling,  dredging, 
or  fishing  with  any  kind  of  drag  net  shall  be  shown 
at  the  after  part  of  the  vessel,  excepting  that,  if  the 
vessel  is  hanging  by  the  stem  to  her  trawl,  dredge 
or  drag  net,  they  shall  be  exhibited  from  the  bow. 

(f.)  Every  fishing  vessel  and  every  open  boat  when  at 
anchor  between  sunset  and  sunrise  shall  exhibit  a 
white  light  visible  all  round  the  horizon  at  a  dis- 
tance of  at  least  one  mile. 

(g.)  In  fog,  mist  or  falling  snow,  a  drift  net  vessel  attached 
to  her  nets  and  a  vessel  when  trawling,  dredging,  or 
fishing  with  any  kind  of  drag  net,  and  a  vessel  em- 
ployed in  line  fishing  with  her  lines  out,  shall  at 
intervals  of  not  more  than  two  minutes  make  a  blast 
with  her  fog-horn  and  ring  her  bell  alternately  (A). 

Art.  11.  A  ship  which  is  being  overtaken  by  another  shall 

{b)  Artide  10  of  the  Regulations  Gomicil  of  30th  December,    1884, 

of  1880,  applicable  to  certain  foreign  as  to  British  trawlers*  lights  in  the 

fishermen  and  to  British  fishermen  seas  north  of  Finisterre,   are  set 

in  oertain  waters,  and  an  Order  in  out  below,  p.  544. 
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show  from  her  stem  to  such  last-mentioned  sliip  a  wliite 
light  or  a  flare-up  light. 

Sound  Signals  for  Fogy  Sfc, 

Art.  12.  A  steamship  shall  be  provided  with  a  steam  whistle 
or  other  efficient  steam  sound  signal,  so  placed  that  the  sound 
may  not  be  intercepted  by  any  obstructions,  and  with  an  effi- 
cient fog-horn  to  be  sounded  by  a  bellows  or  other  mechanical 
means,  and  also  with  an  efficient  bell  (c).  A  sailing  ship  shall 
be  provided  with  a  similar  fog-horn  and  bell. 

In  fog,  mist  or  falling  snow,  whether  by  day  or  night,  the 
signals  described  in  this  Article  shall  be  used  as  follows ;  that 
is  to  say, 

(a.)  A  steamship  under  way  shall  make  with  her  steam- 
whistle,  or  other  steam  sound  signal,  at  intervals  of 
not  more  than  two  minutes,  a  prolonged  blast, 
(b.)  A  sailing  ship  under  way  shall  make  with  her  fog-horn, 
at  intervals  of  not  more  than  two  minutes,  when  on 
the  starboard  tack  one  blast,  when  on  the  port  tack 
two  blasts  in  succession,  and  when  with  the  wind 
abaft  the  beam  three  blasts  in  succession, 
(c.)  A  steamship  and  a  sailing-ship  when  not  under  way 
shall,  at  intervals  of  not  more  than  two  minutes, 
ring  the  bell. 

Speed  of  Ships  to  be  Moderate  in  Fogy  Sfc. 

Art.  13.  Every  ship,  whether  a  sailing  ship  or  steam-ship, 
shall,  in  a  fog,  mist  or  falling  snow,  g^  at  a  moderate  speed. 

Steering  and  Sailing  Rules. 

Art.  14.  When  two  sailing  ships  are  approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the  other,  as  follows,  viz. : — 

(a.)  A  ship  which  is  running  free  shall  keep  out  of  the  way 

of  a  ship  which  is  close-hauled, 
(b.)  A  ship  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  ship  which  is  close-hauled 

on  the  starboard  tack, 
(c.)  When  both  are  running  free  with  the  wind  on  different 

sides,  the  ship  which  has  the  wind  on  the  port  side 

shall  keep  out  of  the  way  of  the  other, 
(d.)  When  both  are  running  free  with  the  wind  on  the 

(e)  The  following  note  is  ap-  tions  require  a  hell  to  he  used  a 
pended  to  the  Order  in  CounoU:  drum  will  be  substituted  on  board 
*<In  all  cases  where  the  Begxda-      Turkish  vessels." 
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same  side,  the  ship  which  is  to  windward  shall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward. 

(e.)  A  ship  which  has  the  wind  aft  shall  keep  out  of  the 
way  of  the  other  ship. 

Art.  15.  n  two  ships  under  steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  inTolve  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to  cases  where  ships  are  meetine 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
of  collision,  and  does  not  apply  to  two  ships  which  must,  if 
both  keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 
two  ships  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
words,  to  cases  in  which,  by  day,  each  ship  sees  the  masts  of 
the  other  in  a  line,  or  nearly  in  a  line,  with  her  own ;  and, 
by  night,  to  cases  in  which  each  ship  is  in  such  a  position  as 
to  see  both  the  side  lights  of  the  other. 

It  does  not  apply  by  day,  to  cases  in  which  a  ship  sees 
another  ahead  crossing  her  own  course ;  or  by  night,  to  cases 
-  ^'  where  the  red  light  of  one  ship  is  opposed  to  the  red  light  of 

the  other,  or  where  the  green  light  of  one  ship  is  opposed  to 
the  green  light  of  the  other,  or  where  a  red  light  without  a 
green  light,  or  a  green  light  without  a  red  light,  is  seen  ahead, 
or  where  both  green  and  red  lights  are  seen  anywhere  but 
ahead. 

Art.  1 6.  If  two  ships  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  17.  If  two  ships,  one  of  which  is  a  sailing-ship  and  the 
other  a  steamship,  are  proceeding  in  such  directions  as  to 
involve  risk  of  collision,  the  steamship  shall  keep  out  of  the 
way  of  the  sailing-ship. 

Art.  18.  Every  steamship  when  approaching  another  ship 
so  as  to  involve  risk  of  collision  shall  slacken  her  speech 
or  stop  and  reverse,  if  necessary. 

Art.  19.  In  taking  any  course  authorized  or  required  by 
these  Keg^ations  a  steamship  under  way  may  indicate  that 
course  to  any  other  ship  which  she  has  in  sight  by  the  fol- 
lowing signals  on  her  steam  whistle,  viz. : — 

One  short  blast  to  mean  ''  I  am  directing  my  course  to  star- 
board." 

Two  short  blasts  to  mean  '^  I  am  directing  my  course  to 
port." 

Tlu*ee  short  blasts  to  mean  "I  am  going  full  speed 
astern." 

The  use  of  thse  signals  is  optional ;  but  if  they  are  used, 
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the  course  of  the  ahip  must  be  in  accordance  with  the  signal 
made. 

Art.  20.  Notwithstanding  anything  contained  in  anj  pre- 
ceding Article,  every  ship,  whether  a  sailing-ship  or  a  steam- 
ship, overtaking  any  other,  shall  keep  out  of  the  way  of  the 
overtaken  ship. 

Art.  21.  In  narrow  channels  every  steamship  shall,  when 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  ship. 

Art.  22.  Where  by  the  above  rules  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course. 

Art.  23.  In  obeying  and  construing  these  rules,  due  regard 
shall  be  had  to  all  dangers  of  navigation ;  and  to  any  special 
circumstances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  inmiediate  danger. 

No  Ship  under  any  circumstances  to  neglect  proper  Precautions. 

Art.  24.  Nothing  in  these  rules  shall  exonerate  any  ship  or 
the  owner,  master  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  carry  lights  or  signals,  or  of  any  neglect  to 
keep  a  proper  look-out,  or  of  the  neglect  of  any  precaution 
which  may  be  required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  the  case. 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation. 

Art.  25.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  a  special  rule,  duly  made  by  local  authority, 
relative  to  the  navigation  of  any  harbour,  river  or  inland 
navigation. 

Special  Lights  for  Squadrons  and  Convoys. 

Art.  26.  Nothing  in  these  rules  shall  interfere  with  the  ope- 
ration of  any  special  rules  made  by  the  government  of  any 
nation  with  respect  to  additional  station  and  signal  lights  for 
two  or  more  ships  of  war,  or  for  ships  sailing  under  ccmvoy. 

Art.  27.  When  a  ship  is  in  distress  and  requires  assistance 
from  other  ships  or  from  the  shore,  the  following  shall  be 
the  signals  to  be  used  or  displayed  by  her,  either  together  or 
separately :  that  is  to  say — 

In  the  daytime — 

1.  A  gun  fired  at  intervals  of  about  a  minute ; 

2.  The  international  code  signal  of  distress  indicated  by 

N.C.; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  above  or  below  it  a  ball,  or  anything  resem- 
bling a  ball. 
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At  niffht — 

1.  A  gun  fired  at  interyals  of  about  a  minute ; 

2.  Flames  on  the  ship  (as  from  a  burning  tar  barrel,  oil 

barrel,  &c.)  ; 

3.  Eockets  or  ^ells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  interyals. 

Article  10  of  the  Regulations  0/I88O. 

Art.  10.  (a.)  Open  fishing  boats  and  other  open  boats  when 
imder  way  shall  not  be  obliged  to  carry  the  side  lights  required 
for  other  vessels ;  but  every  such  boat  shall,  in  lieu  thereof, 
have  ready  at  hand  a  lantern  with  a  green  glass  on  the  one 
side  and  a  red  glass  on  the  other  side ;  and  on  the  approach 
of  or  to  other  vessels,  such  lantern  shall  be  exhibited  in 
sufficient  time  to  prevent  collision,  so  that  the  g^en  light 
shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the 
starboard  side. 

(b.)  A  fishing  vessel  and  an  open  boat  when  at  anchor  shall 
exhibit  a  bright  white  light. 

(c.)  A  fishing  vessel,  when  employed  in  drift  net  fishing, 
shall  carry  on  one  of  her  masts  two  red  lights  in  a  vertical 
line  one  over  the  other,  not  less  than  three  feet  apart. 

(d.)  A  trawler  at  work  shall  carry  on  one  of  her  masts  two 
lights  in  a  vertical  line  one  over  the  other,  not  less  than  three 
feet  apart,  the  upper  light  red,  and  the  lower  green,  and  shall 
also  either  carry  the  side  lights  required  for  other  vessels,  or 
if  the  side  lights  cannot  be  carried,  have  ready  at  hand  the 
coloured  lights  as  provided  in  Art.  7,  or  a  lantern  with  a  red 
and  a  green  slide  as  described  in  paragraph  (a.)  of  this  Artide. 

(e.)  Fishing  vessels  and  open  boats  shall  not  be  prevented 
from  using  a  flare-up  in  addition,  if  they  desire  to  do  so. 

(f.)  The  lights  mentioned  in  this  Article  are  substituted  for 
those  mentioned  in  the  12th,  13th,  and  14th  Articles  of  the 
Convention  scheduled  to  the  Sea  Fisheries  Act,  1868  {d). 

(g.)  All  lights  required  by  this  Article,  except  side  lights, 
shall  be  in  globular  lanterns  so  constructed  as  to  show  all 
round  the  horizon.  

The  following  Begxdation,  applicable  only  to  British  fiahing  craft  in 
the  waters  mentioned  below,  was  made  by  Order  in  Covmm  of  30th 
Deo.  1884.  After  reciting  the  power  to  modify  Begpilations  given  by 
26  &  26  Yiot.  c.  63,  and  Articles  3,  6,  and  10  of  the  Begolationfl  of  1884, 
the  order  proceeds  as  follows : — 

As  regards  steam  vessels  engaged  in  trawling  when  imder 
steam,  such  vessels,  if  of  twenty  tons  gross  register  tonnage 

{d)  See  supruy  p.  385,  for  this  Act  and  others  which  affect  it.  The 
convention  has  never  been  in  force. 
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or  upwards,  and  having  their  trawls  in  the  water,  and  not 
being  stationary  in  consequence  of  their  gear  getting  fast  to  a 
rock  or  other  obstruction,  shall,  between  sunset  and  sunrise, 
either  carry  and  show  the  lights  required  by  the  said  recited 
Art.  3  of  the  Regulations  aforesaid,  or  shall  carry  and  show 
in  lieu  thereof  and  in  substitution  therefor,  but  not  in  addition 
thereto,  other  lights  of  the  description  set  forth  in  Part  I.  of 
the  Schedule  hereto. 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels, 
if  of  twenty  tons  net  register  tonnage  or  upwards,  and  having 
their  trawls  in  the  water,  and  not  being  stationary  in  conse- 
quence of  their  gear  getting  fast  to  a  rock  or  other  obstruction, 
shall,  between  sunset  and  sunrise,  either  carry  and  show  the 
lights  required  by  the  said  recited  Art.  6  of  the  Regulations 
aforesaid,  or  shall  carry  and  show  in  lieu  thereof  and  in  sub- 
stitution therefor,  but  not  in  addition  thiereto,  other  lights  of 
the  description  set  forth  in  Part  II.  of  the  Schedule  hereto. 

The  red  and  green  lights,  which  are  by  this  Order  per- 
mitted as  aforesaid  to  be  carried  in  lieu  of  the  lights  required 
by  Art.  3  and  Art.  6  of  the  said  recited  Regulations  respec- 
tively, shall  be  of  such  a  character  as  to  be  visible  at  a 
distance  of  not  less  than  two  miles  on  a  dark  night  with  a 
dear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards,  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards 
engaged  in  trawling,  when  under  way  between  sunset  and 
sunrise,  but  not  having  their  trawls  in  the  water,  shall,  if 
steamships,  carry  and  show  the  lights  required  by  Art.  3 
above  recited,  and  if  sailing  ships  shall  carry  and  show  the 
lights  required  by  Art.  6  above  recited.  Provided,  however, 
that  the  modifications  and  additions  set  forth  in  Parts  I.,  II., 
of  the  Schedule  hereto  shall  not  be  applicable  to  the  fishing 
vessels  and  boats  of  any  foreign  country  unless  and  until  the 
same  shall  have  been  made  applicable  thereto  by  Order  in 
Council, 


Schedule. 

Part  I. — Steam  Vessels. 

(1)  On  or  in  front  of  the  foremast  head,  and  in  the  same 
position  as  the  white  light  which  other  steamships  are  required 
to  carry,  a  lanthom  {sic)  showing  a  white  light  ahead,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side. 
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Such  lanthom  shall  be  so  constructed,  fitted,  and  arranged,  as 
to  show  an  uniform  and  unbroken  white  light  over  an  arc  of 
the  horizon  of  four  points  of  the  compass,  and  an  uniform 
and  imbroken  green  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  an  uniform  and  unbroken  red  light 
over  an  arc  of  the  horizon  of  ten  points  of  the  compass ;  and 
it  shall  be  so  fixed  as  to  show  the  white  light  &om  right 
ahead  to  two  points  on  the  bow  on  each  side  of  the  ship,  the 
green  light  from  two  points  on  the  starboard  bow  to  four 
points  abaft  the  beam  on  the  starboard  side,  and  the  red  light 
from  two  points  on  the  port  bow  to  four  points  abaft  the  beam 
on  the  port  side  ;  and  (2)  a  white  light  in  a  globular  lanthora 
of  not  less  than  eight  inches  in  diameter  and  so  constructed 
as  to  show  a  clear  uniform  and  unbroken  light  all  round  the 
horizon.  The  lanthorn  containing  such  white  light  shall  be 
carried  lower  than  the  lanthorn  showing  the  green,  white 
and  red  lights  as  aforesaid,  so,  however,  that  the  vertical 
distance  between  them  shall  not  be  less  than  six  feet  nor 
more  than  twelve  feet. 

Part  II. — Sailing  Vessels. 

(1)  On  or  in  front  of  the  foremast  head,  a  lanthorn  having 
a  green  glass  on  the  starboard  side  and  a  red  glass  on  the 
port  side,  so  constructed,  fitted,  and  arranged  that  the  red 
and  green  do  not  converge,  and  so  as  to  show  an  uniform 
and  unbroken  green  light  over  an  arc  of  the  horizon  of 
twelve  points  of  the  compass,  and  an  uniform  and  unbroken 
red  light  over  an  arc  of  the  horizon  of  twelve  points  of  the 
compass,  and  it  shall  be  so  fixed  as  to  show  the  green  light 
from  right  ahead  to  four  points  abaft  the  beam  on  the  star- 
board side,  and  the  red  light  from  right  ahead  to  four  points 
abaft  the  beam  on  the  port  side ;  and  (2-)  a  white  light  in  a 
globular  lanthorn  of  not  less  than  eight  inches  in  diameter, 
and  so  constructed  as  to  show  a  clear,  uniform,  and  unbroken 
light  all  round  the  horizon.  The  lanthorn  containing  such 
white  light  shall  be  carried  lower  than  the  lanthorn  showing 
the  said  green  and  red  lights  as  aforesaid,  so,  however,  that 
the  vertical  distance  between  them  shall  not  be  less  than  six 
feet  and  not  more  than  twelve  feet. 

Part  II.  of  the  last-mentioned  regulation  was  further  modified  by  Order 
in  Council  of  the  24th  of  June,  18»5.  After  reciting  the  power  to  modify 
the  Regulations,  the  Order  in  Council  of  December  30th,  1884,  and  the 
joint  reoummendatiou  of  the  Admiralty  and  the  Board  of  Trade,  the 
Order  proceeds  as  follows  : — 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels 
having  their  trawls  in  the  water  and  not  being  stationary  in 
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consequence  of  their  gear  getting  fast  to  a  rock  or  other 
obstruction,  if  they  do  not  carry  and  show  the  lights  required 
by  Art.  6  of  the  Begulations  aforesaid,  or  the  other  lights  of 
the  description  set  forth  in  Part  II.  of  the  schedule  to  the  said 
recited  Order  in  Council  of  the  30th  of  December,  1884,  shall 
carry  and  show  in  lieu  of  the  lights  required  by  Art.  6  of  the 
Regulations  aforesaid,  or  the  other  lights  of  the  description 
set  forth  in  paragraph  2  of  the  Schedule  to  the  said  recited 
Order,  other  lights  as  follows  :  that  is  to  say, — 

A  white  light  in  a  globular  lanthorn  of  not  less  than  eight 
inches  in  diameter,  and  so  constructed  as  to  show  a  clear 
uniform  and  unbroken  light  all  round  the  horizon,  and 
visible  on  a  dark  night,  with  a  clear  atmosphere,  for  a 
distance  of  at  least  two  miles ;  and  also  a  sufficient  supply 
of  red  pyrotechnic  lights  which  shall  each  burn  for  at 
least  thirty  seconds,  and  shall,  when  so  burning,   be 
visible  for  the  same  distance  under  the  same  conditions 
as  the  white  light.     The  white  light  shall  be  shown  from 
sunset  to  sunrise,  and  one  of  the  red  pyrotechnic  lights 
shall  be  shown  on  approaching,  or  on  being  approached 
by,  another  ship  or  vessel  in  sufficient  time  to  prevent 
collision. 
Now,   therefore,   Her  Majesty,   by  virtue  of  the  powers 
vested  in  her  by  the  said  Act,  and  by  and  with  the  advice  of 
her  Privy  Council,  is  pleased  to  direct  that  on  and  after  the 
24th  day  of  June,  1885,  the  Regulations  contained  in  the 
Schedule  to  the  Order  in  Council  of  the  1 1th  day  of  August, 
1884,  shall,  as  regards  British  sailing  fishing  vessels  and 
boats,  when  in  the  sea  off  the  coast  of  Europe,  lying  north  of 
Cape  Finisterre,  be  further  modified  and  added  to  accordingly ; 
that  is  to  say,  such  sailing  vessels  shall,  whatever  be  their 
tonnage,  be  at  liberty  to  carry  the  substituted  lights  herein- 
before described  in  lieu  of,  and  in  substitution  for,  but  not  in 
addition  to,  the  lights  prescribed  to  be  carried  by  such  sailing 
vessels  by  the  Orders  in  Council  dated  respectively  the  1 1th 
day  of  August,  1884,  and  the  30th  day  of  December,  1884. 
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The  following  are  the  Regulations  approved  at  the  Inter- 
national  Marine  Conference  held  at  Washington  in  1889 — 
1890(a):— 

REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA. 

Preliminary. 

These  Eules  shall  be  followed  by  all  vessels  upon  the  higli 
seas  and  in  all  waters  connected  therewith,  navigable  by  sea- 
going vessels. 

In  the  following  Rules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel, 
and  every  vessel  under  steam,  whether  under  sail  or  not,  is  to 
be  considered  a  steam  vessel. 

The  words  *^  steam  vessel  ^^  shall  include  any  vessel  pro- 
pelled by  machinery. 

A  vessel  is  '*  under  way  "  within  the  meaning  of  these  Rules 
when  she  is  not  at  anchor,  or  made  fast  to  the  shore,  or 
aground. 

Rules  concerning  Lights^  Sfc. 

The  word  *^  visible  ^^  in  these  Rules,  when  applied  to  lights, 
shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Art.  1.  The  Rules  concerning  lights  shall  be  complied  with 
in  all  weathers  from  sunset  to  sunrise,  and  during  such  time 
no  other  lights  which  may  be  mistaken  for  the  prescribed 
lights  shall  be  exhibited. 

Art.  2.  A  steam  vessel  when  under  way  shall  carry — 
(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without  a 
foremast,  then  in  the  fore  part  of  the  vessel,  at  a 
height  above  the  hull  of  not  less  than  twenty  feet, 
and  if  the  breadth  of  the  vessel  exceeds  twenty  feet, 
then  at  a  height  above  the  hull  not  less  than  such 
breadth,  so,  however,  that  the  light  need  not  be 
carried  at  a  greater  height  above  the  huU  than  forty 
feet,  a  bright  white  light,  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of 

(a)  These  Regulations  have  not  as  yet  ( January,  1891)  become  law. 
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twenty  points  of  the  compass,  so  fixed  as  to  tlirow 
the  light  ten  points  on  each  side  of  the  vessel,  viz., 
from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 

show  an  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  starboard  side,  and  of  such  a  character  as  to 
be  visible  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show 

an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(d)  The  said  green  and  red  lights  shall  be  fitted  with  in- 

board screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  addi- 

tional white  light  similar  in  construction  to  the  light 
mentioned  in  sub-division   (a).     These  two  lights 
shall  be  so  placed  in  line  with  the  keel  that  one  shall 
be  at  least  fifteen  feet  higher  than  the  other,  and  in 
such  a  position  with  reference  to  each  other  that  the 
lower  light  shall  be  forward  of  the  upper  one.     The 
vertical  distance  between  these  lights  shall  be  less 
than  the  horizontal  distance. 
Art.  3.  A  steam  vessel,  when  towing  another  vessel,  shall, 
in  addition  to  her  side  lights,  carry  two  bright  white  lights 
in  a  vertical  line  one  over  the  other,  not  less  than  six  feet 
apart,  and  when  towing  more  than  one  vessel  shall  carry  an 
additioneil  bright  white  light  six  feet  above  or  below  such 
lifichts,  if  the  length  of  the  tow,  measuring  from  the  stem  of 
the  towing- vessel  to  the  stem  of  the  last  vessel  towed,  exceeds 
600  feet.     Each  of  these  lights  shall  be  of  the  same  con- 
struction and  character,  and  shall  be  carried  in  the  same 
position  as  the  white  light  mentioned  in  Article  2  (a),  except- 
ing the  additional  light,  which  may  be  carried  at  a  height  of 
not  less  than  fourteen  feet  above  the  hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steered  by,  but 
such  light  shall  not  be  visible  forward  of  the  beam. 

Art.  4. — (a)  A  vessel  which,  from  any  accident,  is  not  imder 
command  shall  carry  at  the  same  height  as  the  white  light 
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mentioned  in  Article  2  (a)  wliere  they  can  best  be  seen,  and, 
if  a  steam  vessel,  in  lieu  of  that  light,  two  red  lights  in  a 
vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
and  of  such  a  character  as  to  be  visible  all  round  the  horizon 
at  a  distance  of  at  least  two  miles ;  and  shall  by  day  carry  in 
a  vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
where  they  can  best  be  seen,  two  black  balls  or  shapes,  each 
two  feet  in  diameter. 

(b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  carry  in  the  same  position  as  the  white  light 
mentioned  in  Article  2  (a),  and,  if  a  steam  vessel,  in  lieu  of 
that  light,  three  lights  in  a  vertical  line  one  over  the  other, 
not  less  than  six  feet  apart.  The  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  as  to  be  visible  all  round  the 
horizon  at  a  distance  of  at  least  two  miles.  By  day  she  shall 
carry  in  a  vertical  line  one  over  the  other,  not  less  than  six 
feet  apart,  where  they  can  best  be  seen,  three  shapes  not 
less  than  two  feet  in  diameter,  of  which  the  highest  and 
lowest  shall  be  globular  in  shape  and  red  in  colour,  and  the 
middle  one  diamond  in  shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making 
way  through  the  water,  shall  not  carry  the  sidelights,  but 
when  making  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the 
vessel  showing  them  is  not  under  command,  and  cannot  there- 
fore get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  and 
requiring  assistance.   Such  signals  are  contained  in  Article  31. 

Art.  5.  A  sailing  vessel  under  way,  and  any  vessel  being 
towed,  shall  cany  the  same  lights  as  are  prescribed  by  Article  2 
for  a  steam-vessel  under  way,  with  the  exception  of  the  white 
lights  mentioned  therein,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels,  under 
way  during  bad  weather,  the  green  and  red  side  lights  cannot 
be  fixed,  these  lights  shall  be  kept  at  hand,  lighted  and  ready 
for  use ;  and  shall  on  the  approach  of  or  to  other  vessels,  be 
exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  a  manner  as  to  make  them  most  visible,  and 
so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor 
the  red  light  on  the  starboard  side,  nor,  if  practicable,  more 
than  two  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shaU  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  contain,  and 
shall  be  provided  with  proper  screens. 
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Art.  7.  Steam- vessels  of  less  ttan  forty  and  vessels  under 
oars  or  sails  of  less  than  twenty  tons  gross  tonnage  respec- 
tively, when  under  way  shall  not  be  obliged  to  carry  the  lights 
mentioned  in  Article  2,  (a),  (b),  and  (c) ;  but  if  they  do  not 
carry  them  they  shall  be  provided  with  the  following  lights  : 

1.  Steam- vessels  of  less  than  forty  tons  shall  carry : 

(a)  In  the  fore  part  of  the  vessel,  or  on  or  in  front  of 

the  funnel,  where  it  can  best  be  seen,  and  at  a 
height  above  the  gunwale  of  not  less  than  nine 
feet,  a  bright  white  light  constructed  and  fixed  as 
prescribed  in  Article  2  (a),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  two  miles. 

(b)  Green  and  red  side  lights  constructed  and  fixed  as 
prescribed  in  Article  2,  (b)  and  (c),  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least 
one  mile,  or  a  combined  lantern  showing  a  green 
light  and  a  red  light  from  right  ahead  to  two 
points  abaft  the  beam  on  their  respective  sides. 
Such  lantern  shall  be  carried  not  less  than  three 
feet  below  the  white  light. 

2.  Small  steam-boats,  such  as  are  carried  by  sea-going 

vessels,  may  carry  the  white  light  at  a  less  height  than 
nine  feet  above  the  gunwale,  but  it  shall  be  carried 
above  the  combined  lantern  mentioned  in  sub-divi- 
sion 1  (b). 

3.  Vessels  under  oars  or  sails  of  less  than  twenty  tons  shall 

have  ready  at  hand  a  lantern  with  a  green  glass  on  one 

side  and  a  red  glass  on  the  other,   which,    on  the 

approach  of  or  to  other  vessels,  shall  be  exhibited  in 

sufficient  time  to  prevent  collision,  so  that  the  green  light 

shall  not  be  seen  on  the  port  side  nor  the  red  light  on 

the  starboard  side. 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged  to 

carry  the  lights  prescribed  by  Article  4  (a)  and  Article  11, 

last  paragraph. 

Art.  8.  Pilot  vessels,  when  engaged  on  their  station  on 
pilotage  duty,  shall  not  show  the  lights  required  for  other 
vessels,  but  shall  carry  a  white  light  at  the  mast-head,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  flare-up  light 
or  flare-up  lights  at  short  intervals,  which  shall  never  exceed 
fifteen  minutes. 

On  the  near  approach  of  or  to  other  vessels  they  shall  have 
their  side  lights  lighted  ready  for  use,  and  shall  flash  or  show 
them  at  short  intervals  to  indicate  the  direction  in  which  they 
are  heading,  but  the  green  light  shall  not  be  shown  on  the 
port  side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  along- 
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side  of  a  vessel  to  put  a  pilot  on  board  may  show  the  wMte 
light  instead  of  carrying  it  at  the  masthead,  and  may  instead 
of  the  coloured  lights  above  mentioned  have  at  hand  ready  for 
use  a  lantern  with  a  green  glass  on  the  one  side  and  a  red 
glass  on  the  other,  to  be  used  as  prescribed  above. 

Pilot  vessels  when  not  engaged  on  their  stations  on  pilotage 
duty  shall  carry  lights  similar  to  those  of  other  vessels  of  their 
tonnage. 

Art.  9.  Fishing  vessels  and  fishing  boats,  when  under  way 
and  when  not  required  by  this  Article  to  carry  or  show  the 
lights  therein  named,  shall  carry  or  show  the  lights  prescribed 
for  vessels  of  their  tonnage  under  way. 

(a)  Vessels  and  boats  when  fishing  with  drift  nets  shall 

exhibit  two  white  lights  from  any  part  of  the  vessel 
where  they  can  best  be  seen.  Such  lights  shall  be 
placed  so  that  the  vertical  distance  between  them 
shall  be  not  less  than  six  feet  and  not  more  than  ten 
feet,  and  so  that  the  horizontal  distance  between 
them,  measured  in  a  line  with  the  keel,  shall  be  not 
less  than  five  feet  and  not  more  than  ten  feet.  The 
lower  of  these  two  lights  shall  be  the  more  forward, 
and  both  of  them  shall  be  of  such  a  character  as  to 
show  all  round  the  horizon,  and  to  be  visible  at  a 
distance  of  not  less  than  three  miles. 

(b)  Vessels  when  engaged  in  trawling,  by  which  is  meant 

the  dragging  of  an  apparatus  fdong  the  bottom  of 
the  sea — 

1.  If  steam- vessels,  shall  carry  in  the  same  position 
as  the  white  light  mentioned  in  Article  2  (a),  a  tri- 
coloured  lantern,  so  constructed  and  fixed  as  to  show 
a  white  light  from  right  ahead  to  two  points  on  each 
bow,  and  a  green  light  and  a  red  light  over  an  arc 
of  the  horizon  from  two  points  on  either  bow  to  two 
points  abaft  the  beam  on  the  starboard  and  port 
side  respectively;  and  not  less  than  six  nor  more 
than  twelve  feet  below  the  tricoloured  lantern  a 
a  white  light  in  a  lantern,  so  constructed  as  to  show 
a  clear,  uniform,  and  unbroken  light  all  round  the 
horizon, 

2.  If  sailing  vessels  of  seven  tons  gross  tonnage 
and  upwards,  shall  carry  a  white  light  in  a  lantern, 
so  constructed  as  to  show  a  clear,  uniform,  and  un- 
broken light  all  round  the  horizon,   and  shall  be 

Srovided  with  a  sufficient  supply  of  red  pyrotechnic 
ghts,  which  shall  each  bum  for  at  least  thirty 
seconds,  and  shall  be  shown  on  the  approach  of  or  to 
other  vessels  in  sufficient  time  to  prevent  collision. 
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In  the  Mediterranean  Sea  the  vessels  referred  to  in  sub- 
division (b)  2  may  use  a  flare-up  light  in  lieu  of  a 
pyrotechnic  light. 

All  lights  mentioned  in  sub-division  (b),  (1)  and  (2),  shall 

•   be  visible  at  a  distance  of  at  least  two  miles. 

3.  If  sailing-vessels  of  less  than  seven  tons  gross 
tonnage,  shall  not  be  obliged  to  carry  the  white 
light  mentioned  in  sub-division  (b)  2  of  this  Article  ; 
but  if  they  do  not  carry  such  light,  they  shall  have 
at  hand,  ready  for  use,  a  lantern  showing  a  bright 
white  light,  which  shall,  on  the  approach  of  or  to 
other  vessels,  be  exhibited  where  it  can  best  be  seen 
in  sufficient  time  to  prevent  collision ;  and  they  shall 
also  show  a  red  pyrotechnic  light,  as  prescribed  in 
sub-division  (b)  (2),  or  in  lieu  thereof  a  flare-up 
light. 

(c)  Vessels  and  boats  when  line  Ashing  with  their  lines  out 

and  attached  to  their  lines,  and  when  not  at  anchor 
or  stationary,  shall  carry  the  same  lights  as  vessels 
fishing  with  drift  nets. 

(d)  Fishing  vessels  and  fishing  boats  may  at  any  time  use  a 

flare-up  light  in  addition  to  the  lights  which  they 
are  by  this  Article  required  to  carry  and  show.  All 
flare-up  lights  exhibited  by  a  vessel  when  trawling 
or  flshing  with  any  kind  of  drag  net  shall  be  shown 
at  the  after  part  of  the  vessel,  excepting  that,  if  the 
vessel  is  hanging  by  the  stern  to  her  fishing  gear, 
they  shall  be  exhibited  from  the  bow. 

(e)  Every  fishing  vessel  and  every  boat  when  at  anchor 

shall  exhibit  a  white  light  visible  all  round  the 
horizon  at  a  distance  of  at  least  one  mile. 

(f)  If  a  vessel  or  boat  when  fishing  becomes  stationary  in 

consequence  of  her  gear  getting  fast  to  a  rock  or 
other  obstruction,  she  shall  show  the  light  and  make 
the  fog  signal  prescribed  for  a  vessel  at  anchor, 
respectively. 
(See  Article  15  (d),  (e)  and  last  paragraph.) 

(g)  In  fog,  mist,  falling  snow,  or  heavy  rain-storms,  drift 

net  vessels  attached  to  their  nets,  and  vessels  when 
trawling,  dredging,  or  fishing  with  any  kind  of  drag 
net,  and  vessels  line  fishing  with  their  lines  out, 
sh^,  if  of  twenty  tons  gross  tonnage  or  upwards 
respectively,  at  intervals  of  not  more  than  one 
minute,  make  a  blast ;  if  steam-vessels  with  the 
whistle  or  siren,  and  if  sailing  vessels  with  the  fog 
horn,  each  blast  to  be  followed  by  ringing  the  bell, 
(h)  Sailing  vessels  or  boats  fishing  with  nets  or  lines  or 
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trawls,  wlien  under  way,  shall  in  day  time  indicate 
their  occupation  to  an  approaching  yessel  by  dis- 
playing a  basket  or  other  efficient  signal  where  it 
can  best  be  seen. 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged 
to  carry  the  lights  prescribed  by  Article  4  (a)  and  Article  II, 
last  paragraph. 

Art.  10.  A  vessel  which  is  being  overtaken  by  another  shall 
show  from  her  stem  to  such  last-mentioned  vessel  a  white 
light  or  a  flare-up  light. 

The  white  light  required  to  be  shown  by  this  Article  may 
be  fixed  and  carried  in  a  lantern ;  but  in  such  case  the  lantern 
shall  be  so  constructed,  fitted,  and  screened  that  it  shall  throw 
an  unbroken  light  over  an  arc  of  the  horizon  of  twelve  points 
of  the  compass,  viz.  for  six  points  from  right  aft  on  eacm  side 
of  the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one 
mile.  Such  light  shall  be  carried  as  nearly  as  practicable  on 
the  same  level  as  the  side  lights. 

Art.  11.  A  vessel  under  150  feet  in  length,  when  at  anchor, 
shall  carry  forward  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
lantern,  so  constructed  as  to  show  a  dear,  tmiform,  and  un- 
broken light  visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of 
not  less  than  twenty  and  not  exceeding  forty  feet  above  the 
hull,  one  such  light,  and  at  or  near  the  stem  of  the  vessel, 
and  at  such  a  height  that  it  shall  not  be  less  than  fifteen  feet 
lower  than  the  forward  light  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  aground  in  or  near  a  fairway  shall  carry  the 
above  light  or  lights,  and  the  two  red  lights  prescribed  by 
Art.  4  (a). 

Art.  12.  Every  vessel  may,  if  necessary  in  order  to  attract 
attention,  in  addition  to  the  lights  which  she  is  by  these 
Bules  required  to  carry,  show  a  flare-up  light,  or  use  a  de- 
tonating siffnal  that  cannot  be  mistaken  for  a  distress  signal. 

Art.  13.  Nothing  in  these  rules  shall  interfere  wiSi  the 
operation  of  any  special  rules  made  by  the  Government  of 
any  nation  with  respect  to  additional  station  and  signal 
lights  for  two  or  more  ships  of  war,  or  for  vessels  sauing 
under  convoy,  or  with  the  exhibition  of  recognition  signals 
adopted  by  shipowners,  which  have  been  authorized  by  their 
respective  Governments  and  duly  registered  and  pubhshed. 

Art.  14.  A  steam- vessel  proceeding  under  sail  only,  but 
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having  her  funnel  up,  shall  carry  in  day  time  forward,  where 
it  c€ui  best  be  seen,  one  black  ball  or  shape  two  feet  in 
diameter. 

Sound  Signals  for  Fog,  Sfc. 

Art.  15.  All  signals  prescribed  by  this  Article  for  vessels 
under  way  shall  be  given : 

(1)  By  "  steam  vessels  "  on  the  whistle  or  siren ; 

(2)  By  **  sailing  vessels  and  vessels  towed"  on  the  fog  horn. 
The  words  ^^ prolonged  blast "  used  in  this  Article  shall  mean 

a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shall  be  provided  with  an  efficient  whistle  or 
siren  sounded  by  steam  or  some  substitute  for  steam,  so 
placed  that  the  sound  may  not  be  intercepted  by  any  obstruc- 
tion, and  with  an  efficient  fog  horn  to  be  sounded  by 
mechanical  means,  and  also  with  an  efficient  bell  (a).  A 
sailing  vessel  of  twenty  tons  gross  tonnage  or  upwards  shall 
be  provided  with  a  similar  fog  horn  and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  by 
day  or  night,  the  signals  described  in  this  Article  shall  be 
used  as  follows,  viz. : — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound  at 

intervals  of  not  more  than  two  minutes  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sound  at  intervals  of  not  more 
than  two  minutes  two  prolonged  blasts  with  an 
interval  of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  sound  at  intervals  of 

not  more  than  one  minute  when  on  the  starboard 
tack  one  blast,  when  on  the  port  tack  two  blasts  in 
succession,  and  when  with  the  wind  abaft  the  beam, 
three  blasts  in  succession. 

(d)  A  vessel  when  at  anchor  shall  at  intervals  of  not  more 

than  one  minute  ring  a  bell  rapidly  for  about  five 
seconds. 

(e)  A  vessel  at  anchor  at  sea,  when    not    in    ordinaiy 

anchorage  ground,  and  when  in  such  a  position  as 
to  be  an  obstruction  to  vessels  imder  way,  shall 
sound,  if  a  steam  vessel,  at  intervals  of  not  more 
than  two  minutes,  two  prolonged  blasts  with  her 
whistle  or  siren,  followed  by  ringing  her  bell ;  or  if 
a  sailing  vessel,  at  intervals  of  not  more  than  one 

{a)  In  all  cases  Trhere  the  Rules  require  a  bell  to  be  used,  a  drum  may 
be  substituted  on  board  Turkish  vessels,  or  a  gong  where  suoh  articles  are 
used  on  board  small  sea-going  vessels. 
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minute  two  blasts  with  her  fog  horn,  followed  by 
ringing  her  bell. 

(f )  A  vessel  when  towing  shall,  instead  of  the  signals  pre- 

scribed in  sub-divisions  (a)  and  (c)  of  this  Article, 
at  intervals  of  not  more  than  two  minutes,  sound 
three  blasts  in  succession,  viz.,  one  prolonged  blast, 
followed  by  two  short  blasts.  A  vessel  towed  may 
give  this  signal,  and  she  shall  not  give  any  other. 

(g)  A  steam  vessel  wishing  to  indicate  to  another,  "The  way 

is  off  my  vessel ;  you  may  feel  your  way  past  me," 
may  sound  three  blasts  in  succession,  viz.,  short, 
long,    short,    with   intervals  of    about  one  second 
between  them. 
(h)  A  vessel  employed  in  laying  or  in  picking  up  a  tele- 
graph cable  shall,  on  hearing  the  fog  signal  of  an 
approaching  vessel,  sound  in  answer  three  prolonged 
blasts  in  succession, 
(i)  A  vessel  under  way  which  is  unable  to  get  out  of  the 
way  of  an  approaching  vessel  through  being  not 
under  command,  or  unable  to  manoeuvre  as  required 
by  these  Eules,  shall,  on  hearing  the  fog  signal  of 
an  approaching  vessel,  sound  in  answer  four  short 
blasts  in  succession. 
Sailinjg.  vessels  and  boats  of  less  than  twenty  tons  gross 
tonnage  shall  not  be  obliged  to  give  the  above-mentioned 
signals;   but  if  they  do  not,  they  shall  make  some  other 
eficient   sound  signal  at  intervals  of  not  more  than  one 
minute. 

Speed  of  Ships  to  he  Moderate  in  Fog,  8fc, 

Art.  1 6.  Every  vessel  shall  in  a  fog,  mist,  falling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing  apparently  forward  of  her  beam  the 
fog  signal  of  a  vessel,  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  with  caution  until  danger  of 
collision  is  over. 


STEEEING  AND  SAILING  EULES. 

Preliminary — Risk  of  Collision, 

Eisk  of  collision  can,  when  circumstances  permit,  be  ascer* 
tained  by  carefully  watching  the  compass  bearing  of  au 
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appToacliinff  yessel.    If  the  bearing  does  not  appreciably 
cnange,  audi  risk  should  be  deemed  to  exist. 

Art.  17.  When  two  sailing  vessels  are  approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the  other  as  follows,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  vessel  which  is  close-hauled 
on  the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  both  are  running  free,  with  the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out 
of  the  way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 

way  of  the  other  vessel. 

Art.  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
of  collision,  and  does  not  apply  to  two  vessels  which  must,  if   . 
both  keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
words,  to  cases  in  which  by  day  each  vessel  sees  the  masts  of 
the  other  in  a  line,  or  nearly  in  a  line,  with  her  own ;  and  by 
night  to  cases  in  which  each  vessel  is  in  such  a  position  as  to 
see  both  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course  ;  or  by  night  to  cases 
where  the  red  light  of  one  vessel  is  opposed  to  the  red  light 
of  the  other,  or  where  the  green  light  of  one  vessel  is  opposed 
to  the  green  light  of  the  other,  or  where  a  red  light  without 
a  green  light,  or  a  green  light  without  a  red  light,  is  seen 
ahead,  or  where  both  green  and  red  lights  are  seen  anywhere 
but  ahead. 

Art.  19.  When  two  steam  vessels  are  crossing  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the 
steam  vessel  shall  keep  out  of  the  way  of  the  sailing  vessel. 

Art.  21.  Where  by  any  of  these  rules  one  of  two  vessels  is 
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to  keep  out  of  the  way,  the  other  shall  keep  her  course  and 
^peed. 

Art.  22.  Eveiy  yessel  which  is  directed  bj  these  Rules  to 
keep  out  of  the  way  of  another  vessel  shall,  if  the  circum- 
stances of  the  case  admit,  avoid  crossing  ahead  of  the  other. 

Art.  23.  Every  steam,  vessel  which  is  directed  by  these 
Bules  to  keep  out  of  the  way  of  another  vessel  shall,  on 
approaching  her,  if  necessary,  slacken  her  speed  or  stop  and 
reverse. 

Art.  24.  Notwithstanding  anything  contained  in  these  Hules, 
every  vessel  overtaking  any  other  shall  keep  out  of  the  way  of 
the  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from  any  direc- 
tion more  than  two  points  abaft  her  beam,  i.e.,  in  such  a 
position  with  reference  to  the  vessel  which  she  is  overtaking 
that  at  night  she  would  be  unable  to  see  either  of  that  vessel's 
side-lights,  shall  be  deemed  to  be  an  overtaking  vessel ;  and 
no  subsequent  alteration  of  bearing  between  the  two  vessels 
shall  make  the  overtaking  vessel  a  crossing  vessel  within  the 
meaning  of  these  Rules,  or  relieve  her  of  the  duty  of  keeping 
clear  of  the  overtaken  vessel  until  she  is  finally  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction  from 
the  other  vessel,  she  should,  if  in  doubt,  assume  that  she  is  an 
overtaking  vessel  and  keep  out  of  the  way. 

Art.  25.  In  narrow  channels  every  steam  vessel  shall,  when 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
midchannel  which  lies  on  the  starboard  side  of  such  vessel. 

Art.  26.  Sailing  vessels  under  way  shall  keep  out  of  the 
way  of  sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or 
trawls.  This  Rule  shall  not  give  to  any  vessel  or  boat 
engaged  in  fishing  the  right  of  obstructing  a  fairway  used  by 
vessels  other  than  fishing  vessels  or  boats. 

Art.  27.  In  obeying  and  construing  these  Rules  due  regard 
shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 
any  special  circumstances  which  may  render  a  departure  from 
the  above  Rules  necessary  in  order  to  avoid  immediate  danger. 

Sound  Signals  for  Vessels  in  sight  of  one  another. 
Art.  28.  The  words  **  short  blast "  used  in  this  Article  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel 

under  way,  in  taking  any  course  authorized  or  required  by 

these  Rudes,  shall  in<&cate  that  course  by  the  following  signals 

on  her  whistle  or  siren,  viz. : — 

One  short  blast  to  mean,  '^  I  am  directing  my  course  to 

starboard.'' 
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Two  short  blasts  to  mean,  ** I  am  directing  my  course  to  port." 
Three  short  blasts  to  mean,  ^^My  engines  are  going  full 
speed  astern." 

No  Vessel  under  any  circumstances  to  neglect  proper  precautions. 
Art.  29.  Nothing  in  these  Bules  shall  exonerate  any  vessel, 
or  the  owner,  or  master,  or  crew  thereof,  from  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice 
of  seamen,  or  by  the  special  circumstances  of  the  case. 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation, 
Art.  30.  Nothing  in  these  Bules  shall  interfere  with  the 
operation  of  a  special  rule  duly  made  by  local  authority  rela- 
tive to  the  navigation  of  any  harbour,  river,  or  inland  water. 

Distress  Signals, 

Art.  31.  When  a  vessel  is  in  distress,  and  requires  assist- 
ance from  other  vessels  or  from  the  shore,  the  following  shall 
be  the  signals  to  be  used  or  displayed  by  her,  either  together 
or  separately,  viz. : — 

In  the  daytime — 

(1)  A  gun  fired  at  intervals  of  about  a  minute. 

(2)  The  International  Code  signal  of  distress  indicated 

by  N.  C. 

(3)  The  distant  signal,  consisting  of  a  square  flag  having 

either  above  or  below  it  a  ball,  or  anything  re- 
sembling a  ball. 

(4)  Bockets  or  sheUs  as  prescribed  below  for  use  at  night. 

(5)  A  continuous  sounding  with  any  fog  signal  apparatus. 
At  night — 

(1)  A  gun  fired  at  intervals  of  about  a  minute. 

(2)  Flames  on  the  vessel  (as  from  a  burning  tar  barrel, 

oil  barrel,  &c.). 

(3)  Bockets  or  shells  bursting  in  the  air  with  a  loud 

report,  and  throwing  stars  of  any  colour  or  descrip- 
tion, fired  one  at  a  time  at  short  intervals. 

(4)  A  continuous  sounding  with  any  fog  signal  apparatus. 
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LOCAL  RULES 


{In  Alphabetical  Order  of  the  Rivers  and  Places  to  which  they 

relate). 


BELFAST. 

The  bye-laws  and  regrulations  in  force  at  Belfast,  made,  it  seems,  under 
10  &  11  Vict.  c.  62  (L«>cal),  are  as  follows:  — 

§  67.  That,  when  steam  vessels  on  different  courses  must 
unavoidably  or  necessarily  pass  so  near  that  by  continuing 
their  respective  courses  there  would  be  a  risk  of  coming  in 
collision,  the  helm  of  each  vessel  shall  be  put  to  port,  so  that 
the  one  shall  always  pass  on  the  larboard  or  port  side  of  the 
other.  Penalty  for  breach  of  this  bye-law,  a  sum  not  exceed- 
ing five  pounds  for  each  offence. 

§  68.  That  a  steam  vessel  passing  another  in  the  Channel 
and  going  in  same  direction  shall  always  leave  the  vessel  she 
is  passing  on  the  larboard  or  port  hand,  under  a  penalty  of  a 
sum  not  exceeding  five  pound  for  each  offence. 

§  69.  That,  when  two  such  vessels  are  proceeding  in  the 
same  direction,  either  coming  up  or  going  down,  the  vessel 
astern  shall  on  no  account  attempt  to  pass,  when  there  is  so 
little  room  from  vessels  being  in  the  way,  or  other  causes,  as 
to  occasion  a  risk  of  damage ;  and  that  the  vessel  ahead  shall, 
when  the  other  is  passing,  keep  well  over  on  the  larboard  or 
port  side,  and  in  no  part  of  the  Channel  or  harbour  must  she 
be  allowed  to  cross  the  course  of  the  vessel  passing.  Penalty 
for  breach  of  any  part  of  this  bye-law,  a  sum  not  exceeding 
five  pounds  for  each  offence. 

§  70.  That  no  tug-steamer  shall  take  more  than  four  vessels 
in  tow  at  one  time,  nor  have  more  than  two  abreast,  under  a 
penalty  of  a  sum  not  exceeding  five  pounds  for  each  offence. 

§§  72  and  73.  {Steamers  to  slow  their  engines  in  certain  parts 
of  the  river  and  ivhen  passing  dredgers,) 

ADDITIONAL  RULES. 

1st.  That,  when  steamers  are  likely  to  meet  at,  or  near  the 
Holy  wood  Lighthouse,  the  outgoing  steamer  (•*  being  the  one 
which  has  the  other  on  her  own  starboard  side  ")  shall  wait 
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until  the  incoming  steamer  has  come  round  far  enough  to  give  ^^ooaX  rnles 
her  a  clear  course.  (Belfast). 

2nd.  That  no  steamer  shall  swing  in  the  harbour  at  such  a 
time  as  to  interfere  with  the  arrival  or  departure  of  any  other 
steamer. 

drd.  That  no  irregular  or  casual  trading  steamer  shall  leave 
at  a  time  that  wiU  interfere  with  or  cause  delay  to  an  adver- 
tised steamer. 

4th.  That  when  two  or  more  steamers  are  advertised  to  sail 
at  the  same  time,  the  steamer  which  lies  furthest  down  the 
harbour,  or  seawards,  is  expected  to  sail  first,  and  in  no  case 
is  the  steamer  which  lies  further  up  the  harbour  to  leave  her 
berth  before  the  other  further  down,  unless  ordered  to  do  so 
by  the  harbour-master  or  his  deputy,  or  until  the  master  has 
ascertained,  by  soimding  his  steam-whistle,  that  the  other 
steamer  is  not  ready  to  leave  {d). 


OAEEON  EIVEE  (GEANGEMOUTH). 

The  following  rales,  dated  ISth  January,  1873,  were  made  under  the  Carron  river, 
local  Acts  4  &  6  Vict.  c.  65,  and  30  &  31  Vict.  c.  106  :— 

1.  {Limits  of  harbour,) 

2.  When  vessels  navigating  the  Carron  river,  proceeding  in 
opposite  directions,  approach  each  other,  they  shall  put  their 
hebns  to  port,  and  keep  as  near  as  possible  to  the  right  or 
starboard  side  of  the  river,  so  as  to  afford  all  possible  facility 
for  passing  each  other. 

3.  {Ships  and  owners  responsible  for  damage  to  river  fvorks, 

4.  {Preparation  for  docking  ;  sails  furled,  Sfc) 

5.  No  vessel  shall  lie  or  be  moored  at  the  entrance  of  the 
docks  or  harbour,  or  in  the  Carron  river,  so  as  to  interrupt  or 
impede  the  navigation. 

6.  No  vessel  shall  enter  the  docks  or  harbour  under  sail, 
but  must  be  warped  in  after  having  been  brought  up  by 
hawsers  run  out  to  the  palls  on  either  side  of  the  river.  When 
there  is  a  strong  east  wind  or  flood-tide,  all  vessels  must  have 
an  anchor  ready  to  let  go,  if  necessary,  after  passing  the 
mouth  of  Grangeburn. 

(rf)    When  a    steam-whistle    is  to  sound  her  whistle  in  reply,  if 

sounded  hj  a  steamer  lying  further  she  is  ready  to  starts  but  to  remain 

up  the  harbour  to  ascertain  whether  silent  if  not  ready,  in  which  case 

the  river  be  clear,  it  will  be  the  the  upper  steamer  may  leave, 
duty  of  the  steamer  further  down 

M.  O  O 
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Looal  roles  7.  (  Vessels  not  to  attempt  to  enter  or  leave  the  harbour^  except 

(Carronriyer).  at  proper  state  of  tide.) 

10.  Steam  vesBels,  while  entering  or  leaving,  or  while  in 
the  Garron  river,  shall  proceed  at  a  rate  not  exceeding  half- 
speed,  and  shall  go  at  dead  slow  on  approaching  other  vessels 
or  when  passing  the  dredging  machine  or  punts. 

11.  Steam  vessels  shall  not  enter  the  entrance  lock  with  too 
much  way,  or  at  a  speed  that  would  necessitate  the  backing  of 
their  engines ;  and  shall  be  provided  with  proper  check  ropes, 
and  use  the  same  so  as  to  prevent  the  vessel  striking  against 
the  lock  gates. 

12.  {Ships  to  carry  the  regulation  lights.) 

13.  No  vessel  shall  enter  or  leave  the  dock  or  harbour,  ex- 
cept in  the  presence  of  the  harbour  master  or  his  assistant. 

«  «  «  «  « 

24.  {Orders  of  harbour  master  or  assistant  to  he  obeyed.) 
«  «  «  «  « 

46.  In  case  of  damage  being  done  to  any  of  the  company's 
(Caledonian  Hailway  Co.)  works  by  vessels,  rafts,  or  vehicles^ 
the  same  shall  be  detained  until  satisfaction  be  made  or  suffi- 
cient security  be  found  for  payment. 

51.  {Oumer  or  master  to  be  liable  for  damage  and  disobedience 
by  persons  on  board,) 


THE  CLYDE. 

The  Clyde.  Bye-laws  of  6th  August,  1889,  made  under  21  &  22  Vict.  o.  149  (Local), 

and  60  Vict.  sess.  2,  o.  8  (Local). 

1.  f  Vessels  over  sixty  tons  to  have  pilot.) 

2.  (/n  daytime  one  hand,  at  night  and  in  fog  two  hands,  on  the 
look-out.) 

3.  (Steam  vessel  or  dredger  turning  or  unable  to  keep  out  of  the 
way  to  sound  four  or  more  blasts  or  strokes  of  her  bell;  there- 
upon  the  other  vessel  to  keep  out  of  the  way.) 

4.  {Yards  to  be  peaked;  bowsprits  and  jibbooms  run  in  or 
topped.) 

6.  {Anchors  to  be  laid  so  as  not  to  interfere  with  faincay. 
Bowsprits  and  jibbooms  of  vessels  aground  to  be  rigged  in.) 

6.  ( Vessels  not  to  anchor  or  moor  above  Bowling,  or  inside 
the  river  walls.) 

7.  {Small  boats  prohibited  in  certain  parts  of  the  river.) 

8.  (Scows  to  have  coamings  eighteen  inches  high.) 

«  «  #  «  • 
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1 1 .  (Ai  night  and  in  dense  fog  speed  not  to  exceed  four  miles  an  "Looal  nileB 
hour.)  J^F  J  (The  Clyde). 

«  «  •  «  « 

14.  When  steam  yesselfl  proceeding  in  opposite  directions 
are  approacliing  one  another,  each  shall,  when  within  fifty 
yards  of  the  other,  slow  her  engines,  and  each  shall  alter  her 
course  to  starboard,  so  that  each  shall  pass  to  the  port  side  of 
the  other. 

15.  When  two  steam  vessels  are  proceeding  in  the  same 
direction,  but  with  unequal  speed,  the  slower  vessel  shall, 
when  about  to  be  overtaken,  be  kept  sufficiently  to  the  left  or 
port  side  of  the  channel  as  to  leave  a  free  passage  for  the 
faster  vessel,  and  shaU  be  slowed,  and,  if  necessary,  tiie  engines 
stopped,  as  soon  as  the  faster  vessel  comes  within  fifty  yards 
of  her;  and  the  engines  of  the  faster  vessel  shall  also  be 
slowed,  when  within  fifty  yards  of  the  slower  vessel,  until  the 
latter  shall  be  passed ;  and  it  shall  be  sufficient  intimation  to 
the  slower  vessel  of  the  faster  vessel's  purpose  of  passing  her 
that  the  bell  of  the  faster  vessel  be  twice  rung  and  her  engine 
whistle  be  twice  sounded;  but  the  faster  vessel  shall  not 
attempt  to  pass  the  slower  until  the  latter  shall  have  given 
her  room  to  pass  safely.  Failing  that  being  done,  the  person 
in  charge  of  the  faster  vessel  shall  report  the  offence  to  the 
pilot  board  in  order  that  such  offence  may  be  dealt  with. 

Note, — The  faster  vessel  should  not  claim  to  pass  the  slower 
at  a  narrow  or  otherwise  difficult  part  of  the  river,  and  only 
when  the  course  is  free  of  other  passing  vessels. 

1 6.  A  steam  vessel  meeting  or  overtaking  any  sailing  vessel, 
or  tug  with  sailing  vessel  or  timber  raft  in  tow,  shall  slow  her 
engines  when  within  fifty  yards  of  such  vessels,  and  shall 
continue  slowing  until  she  shall  have  passed  the  same ;  and 
when  about  to  pass  any  vessel  aground  or  at  anchor  shall 
slow  her  engines  at  least  150  yards  from  such  vessel,  and  so 
continue  until  she  shall  have  passed  the  same. 

17.  Every  vessel  when  being  overtaken  by  another  vessel 
after  dark  shaU  show  from  her  stem  a  white  light  until  the 
other  vessel  shall  have  passed. 

18.  Vessels  coming  out  of  dock  shall  signify  the  same  by  a 
prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration,  and  in  cases  where  a  vessel  is  not  under 
steam  the  tug  boat  in  attendance  shall  make  the  same 
signal. 

19.  Every  steam  vessel  under  her  own  steam,  crossing  from 
one  side  of  the  river  towards  the  other  side,  shall  keep  out  of 
the  way  of  vessels  navigating  up  and  down  the  river. 

20.  {Steamships  to  go  dead  slow  past  dredging  machines j 
diving  bells,  and  river  works.) 

oo2    . 
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Local  rales  21.  (Steamships  to  go  dead  slow  past  notice  hoards  to  that 

(Theayde).     ^ff^ct,) 

22,  61,  and  102.  {Steamships  to  go  dead  slow  in  certain  parts 
of  the  river,) 

23.  {Tugs  not  to  tow  vessels  alongside  or  abreast  of  each 
other f  except  certain  small  craft;  tow  not  to  exceed  160  yards  in 
length,) 

25.  {Order  of  berthing  of  vessels  arriving  together  at  a  wharf.) 
«  «  #  «  « 

32.  Every  vessel  when  on  the  river  shall  conform  to  the 
Board  of  Trade  Eules  with  regard  to  lights ;  and  every  vessel 
moored  to  the  buoys  shall,  between  sunset  and  sunrise,  have 
a  white  light  exhibited  in  a  globular  lantern  of  not  less  than 
eight  inches  in  diameter,  placed  in  a  conspicuous  situation, 
and  raised  at  least  twelve  feet  above  the  deck,  so  as  to  show  a 
clear,  uniform,  and  unbroken  light  all  round  the  horizon. 

33.  {Sunken  vessel  to  be  lit  oy  two  red  lights  and  a  white 
light.  A  look-out  man  to  be  on  board  or  in  a  boat,  and  to  show 
red  flags  in  daytime.) 

As  to  Launches. 

34.  ( Two  small  boats  to  lie  in  the  river  200  yards  above  and 

below  the  launch;  pilot  of  launch  to  show  red  flag  with  ^^launch^^ 

in  white  letters  five  minutes  before  launch  ;  the  boats  thereupon 

to  show  similar  flags ;  no  craft  in  the  river  to  pass  boats  so 

signalling  until  launch  is  over  ;  if  launch  delayed^  pilot  to  show 

white  flag  and  boats  to  withdraw  their  red  flags  ;  twenty-fottr 

hours*  notice  of  launch  to  be  given  to  harbour-master  ;  delay  of 

traffic  by  launch.) 

«  «  «  «  « 

110.  {Horse  boats  and  steam  ferry  boats  to  carry  white  light 
twelve  feet  above  the  deck.) 


A  code  of  rules  dated  9tli  February,  1869,  ooniinned  on  the  11th  April, 
1869,  and  made  under  10  Vict.  c.  27  (Local),  and  21  &  22  Vict.  c.  149 
(Local),  by  the  Clyde  FUot  Board,  contains  the  following  directions : — 

11.  {Vessels  not  to  anchor  in  the  fairway  of  the  Firth.) 

12.  All  vessels  propelled  by  the  power  of  steam,  or  sailing 
with  a  fair  wind  and  falling  in  with  vessels  beating  to  wind- 
ward, shall  alter  their  course  in  sufficient  time  to  pass  astern 
of  the  vessel  so  beating.  All  vessels  beating  to  windward, 
and  meeting  on  opposite  tacks,  shall  avoid  getting  foul  of 
each  other  by  the  vessel  on  the  starboard  tack  keeping  to  the 
wind,  and  the  vessel  on  the  port  tack  bearing  up  so  as  to  pass 
easily  astern  of  the  other— aQ  under  a  penalty  of  51. 
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13.  (Steamship  not  to  race,  or  pass  within  fifty  yards  of  one  Local  rules 
ahead,)  .  .  .        f^*^^^^^^^)- 

14.  {Appears  to  require  the  lights  described  in  the  Regulations 
for  Preventing  Collisions  at  Sea,  made  under  25  ^  26  Vict.  c.  63, 

to  be  carried.) 


COEK. 


The  bye-laws  and  regulations  of  9th  Jane,  1869,  for  preventing  col-  Cork, 
lifiions,  in  force  at  Cork  (under  1  Geo.  IV.  c.  62,  and  the  Cork  Harbour 
Amendment  Act,  1866),  are  substantially  the  same  as  the  General  Begu- 
lations.  There  are,  however,  some  variations  and  additions,  the  principal 
of  which  are  as  follows: — The  local  rules  are  expressly  made  applicable  to 
steam  and  sailing  lighters ;  the  fog-horn  or  bell  is  to  be  soimded  once 
every  minute ;  and  there  are  special  provisions  for  speed  when  passing 
dredg^ers  and  other  craft,  and  for  the  navigation  of  rafts  of  timber.  Bules 
85,  89,  90,  and  91,  are  as  follows  :— 

85.  When  any  steam  vessels  moving  in  opposite  directions 
shall  approach  each  other,  the  masters  shall  respectively  slow 
engines  as  soon  as  such  vessels  shall  come  within  one  hundred 
yards  of  each  other,  and  shall  cause  the  respective  vessels  to 
keep  as  near  as  they  can  towards  the  side  of  the  river  to  the 
right  or  starboard,  so  as  to  afford  all  possible  facility  to  each 
o&er  to  pass. 

89.  Every  steam  vessel,  when  navigating  any  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to 
that  side  of  the  fairway  or  midchannel,  which  lies  on  the 
starboard  side  of  such  steam  vessel. 

90.  No  steam  vessel  shall  race,  or  attempt  or  strive  or  race, 
the  one  against  the  other;  nor  shall  any  steam  vessel  attempt 
to  come  in  the  wake  of  another  steam  vessel  between  Horse- 
head  and  the  sea,  nor  pass  one  proceeding  in  the  same  direc- 
tion, except  at  a  safe  distance ;  and  the  slower  moving  vessel 
shall  allow  the  faster  moving  vessel  freely  to  pass. 

91.  The  master,  or  other  person  in  charge  of  steam  vessels, 
shall  not  proceed  at  any  greater  speed  than  quarter  speed  in 
any  part  of  the  river  west  of  the  east  end  of  Myrtle  Hill 
Terrace. 


DUBLIN. 

Bye-laws  made  tmder  the  Dublin  Port  and  Docks  Act,  1869,  and  con-  Dublin, 
firmed  on  the  2nd  December,  1884,  provide  that : — 

1 .  {All  vessels  to  navigate  on  the  starboard  side  of  midchanneL) 

2.  ( Vessels  crossing  to  their  wrong  side  do  so  at  their  otvn 
risk,) 
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3.  {Overtaken  steamer  to  keep  on  starboard  side  and  allow 
other  vessel  to  pass,) 

4.  {Ships^  lights  to  be  those  of  the  Regulations  for  Preventing 
Collisions  at  Sea,) 

5.  {Ships  at  anchor  to  exhibit  a  white  light  not  more  than 
twenty  feet  from  deck;  to  ring  bell  in  fog.) 

6.  {Steamships  to  go  slow,  quarter  speed,  or  stop  engines  at 
certain  places,) 

8.  Snips  not  to  anchor  between  Foolby  Ligliihouse  and 
Cufitom  HouBe. 


GEANGEMOUTH.    {See  Cabbon  Eivbe.) 


HOLYHEAD. 

At  Holyhead,  by  RegnilatioiiB  of  the  Ist  December,  1877,  issued  by  order 
of  the  Board  of  Trade,  and  signed  by  the  harbour-master,  ships  are 
warned  against  bringing  up  outside  the  breakwater,  or  in  the  fairway, 
where  they  are  in  the  track  of  packets ;  if  unavoidably  broug:ht  up  in  too 
fairway  masters  are  particularly  requested  to  exhibit  two  riding  lights, 
one  at  the  peak  and  one  forward ;  when  navigating  the  fairway  at  night 
vessels  should  bum  a  flare-up  or  bright  light ;  small  vessels  should  come 
into  the  harbour  of  refuge  and  leave  the  outer  anchorage  for  large  shijps ; 
vessels  riding  in  the  harbours  or  roadsteads  are  to  exhibit  the  Regulation 
riding  light ;  vessels  are  not  to  enter  the  inner  harbour  at  a  hiffh  rate  of 
speed,  or  endanger  the  packets  along^de  the  jetties ;  in  bad  weather 
vessels  are  to  be  securely  anchored  and  made  snug ;  ooming  round  the 
breakwater  vessels  are  to  go  at  reduced  speed,  as  the^  are  ooming  round 
a  blind  comer ;  the  mail  packets  bum  ^  ried  flashing  light  when  rounding 
the  breakwater ;  and  when  swinging  and  blocking  the  entranoe  the  red 
flash  light  is  bumt  and  fog-bell  sounded ;  when  the  harbour  is  clear  » 
green  flash  light  is  bumt. 


HUMBEE. 

Humber.  '^^  following  rules  were  made  under  the  powers  of  26  &  26  Yiot.  o.  63, 

by  Order  in  Council  of  8th  Febraary,  1890  (a).  They  are  to  be  read  in 
connection  with  rules  made  by  Order  in  Council  of  7th  March,  1887.  An 
infringement  of  them  brings  a  ship  within  the  penalty  ^  36  &  36  Vict, 
c.  86,  8.  17 ;  The  Ripon,  lOT.  D.  66. 

I.  All  vessels,  as  well  sailing  vessels  as  steamers  (except 
dumb-craft),  while  navigating,  or  anchored,  or  moored  in  the 
Hiver  Humber,  or  in  any  paxt  of  the  Biver  Ouse  below  the 
North  Eastern  Bailway  bridge  crossing  the  Biver  Ouse  at  or 

(a)  See  London  Gazette,  1890,  Vol.  1,  p.  796. 
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near  Hook,  or  in  any  part  of  the  Eiver  Trent,  at  or  below  IxKsal  rules 
Ghunsborougli,  shall  observe  and  obey  the  "  Eegulations  for  (Humbcr). 
Preventing  Collisions  at  Sea/'  set  out  in  the  first  schedule 
annexed  to  an  Order  in  Council  made  in  pursuance  of  and  for 
the  time  beiog  in  force  Tinder  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  or  any  statutory  modification  thereof, 
with  the  exceptions  and  additions  made  in  the  following 
Bules. 

n.  All  vessels  as  aforesaid  when  at  anchor  in  the  Eiver 
Humber,  or  in  any  part  of  the  Eiver  Ouse  below  the  North 
Eastern  Eailway  bridge  crossing  the  Eiver  Ouse  at  or  near 
Hook,  or  in  any  part  of  the  Eiver  Trent  at  or  below  Gains- 
borough, shall,  between  sunset  and  sunrise,  instead  of  the 
light  prescribed  by  Art.  8  of  the  said  Eegulations,  exhibit 
from  the  f orestay,  or  otherwise  near  the  bow  of  the  vessel, 
where  it  can  best  be  seen,  a  white  light  in  a  globular  lantern 
of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a 
clear,  uniform,  and  unbroken  light  visible  all  round  the 
horizon  at  a  distance  of  at  least  one  mile ;  and  in  addition 
thereto,  all  vessels  having  two  or  more  masts  shall  exhibit 
another  white  light  at  double  (a)  the  height  of  the  bow  light, 
at  the  main  or  mizen  peak,  or  the  boom  topping  lift,  or  other 
position  near  the  stem  where  it  can  best  be  seen. 

III.  Dumb-craft  shaU,  between  sunset  and  sunrise,  exhibit 
in  the  forepart  of  the  craft  a  white  light  behind  an  opal  frosted 
or  ground  colourless  glass  shade,  and  distinctly  visible  on  all 
sides,  not  less  in  height  above  deck  or  above  any  cargo  or 
other  obstruction  on  the  deck : — 

When  at  anchor,  than  five  feet ; 

When  being  towed,  than  three  feet ;  and  the  stemmost 

of  the  craft  towed  shall  also  exhibit  a  white  light  at 

the  stem. 

IV.  Every  passenger  ferry  steamer  plying  between  Hull 
and  New  Holland  wmle  under  way  and  in  motion  shall  in  aU 
weathers,  between  sunset  and  sunrise,  carry  at  the  stem  a 
briffht  white  light  so  constructed  as  to  show  an  unbroken  and 
imuorm  light  over  an  arc  of  the  horizon  of  twelve  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  astern 
to  six  points  on  each  side  of  the  ship,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  willi  a  clear  atmosphere  at  a 
distance  of  at  least  one  mile. 

V.  Every  dredger  moored  in  the  Eiver  Humber  or  off  any 
pier  or  quay  shall,  between  sunset  and  sunrise,  exhibit  at  the 
head  a  white  light  in  a  globular  lantern  of  not  less  than  eight 

(a)  This  means  not  less  than  double ;  twenty-five  feet  from  the  deck 
held  to  comply  with  the  Rule.     The  Ma^neia,  15  P.  D.  101. 
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Local  rules      inclies  in  diameter,  and  a  similar  light  at  the  stem,  and  in 

(Humber).       addition  thereto  an  amber  light  four  feet  above  each  of  the 

said  white  lights,  all  the  said  lights  to  be  so  constructed  as 

to  show  a  clear,  uniform,  and  unbroken  light,  visible  at  a 

distance  of  at  least  one  mile. 

VI.  Every  vessel  shall  be  navigated  with  care  and  caution, 
and  at  a  speed  and  in  a  manner  which  shall  not  involve  risk 
of  collision  by  causing  a  swell,  or  endanger  the  safety  of  other 
vessels  or  moorings,  or  cause  damage  thereto,  or  to  the  river 
banks.  Special  care  and  caution  shaU  be  used  in  navigating 
such  vessel  where  there  is  much  traffic,  and  when  passing 
vessels  employed  in  dredging  or  removing  sunken  vessels  or 
other  obstructions.  If  the  safety  of  any  vessel  or  moorings  is 
endangered,  or  damage  is  caused  thereto,  or  to  the  river  banks 
by  a  passing  steam  vessel,  the  onus  shall  lie  upon  the  master 
or  owner  of  such  vessel  to  show  that  she  was  navigated  with 
care  and  caution,  and  at  such  a  speed  and  in  manner  directed 
by  these  Rules. 

Vn.  (^Steamships  approaching  wreck  removing  craft,  or  craft 
laying  or  removing  buoys  or  drawing  moorings,  are  to  go  dead 
slow  300  yards  before  reaching  such  craft  and  100  yards  after 
passing  them,) 

Till.  Any  vessel  which,  from  unavoidable  circumstances, 
may  be  compelled  to  anchor  in  the  fairway  of  the  river,  shall, 
with  as  little  delay  as  may  be,  remove  to  a  proper  roadstead, 
or  otherwise  proceed  on  her  course. 

IX.  In  interpreting  these  Rules  the  term  ** dumb-craft" 
shall  include  canal  boats,  mud-barges,  and  other  barges, 
lighters,  vessels  "without  masts,"  and  vessels  without  either 
deck  or  mast,  sloops,  keels  with  their  masts  lowered,  and 
rafts. 

The  Rules  of  7th  March,  1887  (a)  in  conDeotion  with  whibh  the  above 
rules  are  to  be  read,  apply  (rule  1)  to  all  vessels  navigating*  or  anchored  or 
moored  in  the  Kiver  Trent  oetween  the  Stone  Bridge  at  Gainsborough  and 
Trent  FaD.  Rules  2,  3,  limit  the  number  of  vesselfl  which  may  be  towed 
at  one  time.  Rule  4 :  Every  vessel  anchoring  in  the  river  ahaJl  have  her 
anchor  buoyed.  Rule  6 :  Vessels  anchoring  for  the  purpose  of  dredging 
or  fishing  not  to  obstruct  the  navigable  channel,  nor  to  lie  abreast  of  each 
other.  Rule  6  :  Vessels  lying  at  works  or  wharves  and  waiting  to  load 
or  discharge,  or  anchored  for  purposes  of  Ashing,  to  have  ropes  made 
fast  ashore.  Rule  7  :  No  vessel,  unless  waiting  to  load  or  discharge  cargo, 
to  lie  for  more  than  forty-eight  hours  in  any  of  the  following  places : — 
Mortar  Bight,  Stockwith  or  Ropery  Bight,  Jenny  Hum  Bight,  Kelfield 
Upper  Bight,  lower  part  of  Andrew's  "Wife's  Reach  (above  SouUifield 
drain),  Derrythorpe  or  Althorpe  Bight,  Boggard  Hall  Bight  between 
Burrin^iam  Ferry  andKeadby  Bridge,  Keadby  Bridge  to  Keadby  Lower 
Town  End,  upper  part  of  Amcott's  Hook  Bight  near  Amoott's  Sloioe, 

(a)  London  Gazette,  1887,  Vol.  I.,  p.  1440. 
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lower  part  of  Amcott's  Hook  and  Neap  Staith.    Bules  8,  9 :  Fifihing  Local  rules 

veoeels  not  to  lie  in  certain  places,   and  not  to  exceed  twenty  tons.   (Humber). 

Rule  10  :  Any  vessel  anchored  or  moored  so  as  to  be  an  obstruction  to 

navigation  to  be  removed  within  eight  hours  after  delivenr  of  an  order 

of  the  corporation.    Rule  11 :  No  vessel  to  lie  or  be  moored  at  any  jetty, 

staith,  or  landing  place,  so  as  to  obstruct  navigation.    Rule  12:  All 

vessels  at  anchor  and  not  moored  to  any  wharf,  staith,  jetty,  or  the  river 

bank  to  have  on  board  a  competent  person  at  all  times.    Rules  13,  14, 

provide  for  buoying  and  lighting  landing-places  and  steps  which  are 

submerged  at  high  water,  and  for  slackening  ferry  chains  when  not  in 

actual  use. 


MERSEY  (SEA  CHANNELS). 

37  &  38  Vict.  c.  52. 

An  Act  to  make  Regulations  for  Preventing  Collisions  in  Sea 
Channels  leading  to  the  River  Mersey, 

Whereas  it  is  expedient  to  make  special  regulations  for  Mersey  (sc 
preventing  collisions  between  vessels  in  thei  sea  channels  ohaimels). 
leading  to  the  River  Mersey. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

§  1.  Any  general  Eegulations  for  Preventing  Collisions  at 
Sea  for  the  time  being  in  force  under  the  provisions  of  the 
Merchant  Shipping  Acts  shall  be  construed  as  if  the  following 
Begulations  were  added  thereto,  that  is  to  say — 

(1.)  Every  steamship,  and  every  vessel  in  tow  of  any  steam- 
ship, when  navigating  in  the  sea  channels  or  ap- 
proaches to  the  Eiver  Mersey,  between  the  Eock 
Lighthouse  and  the  furthest  point  seawards  to  which 
such  sea  channels  or  approaches  respectively  are  for 
the  time  being  buoyed  on  both  sides,  shall,  whenever 
it  is  safe  and  practicable,  keep  to  that  side  of  the 
fairway  or  mid- channel  which  lies  on  the  starboard 
side  of  such  steamship  or  vessel  in  tow. 
(2.)  Every  ship  at  anchor  in  the  said  sea  channels  or  ap- 
proaches, within  the  limits  aforesaid,  shall  carry  the 
single  white  light  prescribed  by  Art.  7  of  the  General 
Regulations  (a)  for  Preventing  Collisions  at  Sea,  made 
under  the  authority  of  the  **  Merchant  Shipping 
Amendment  Act,  1862,"  at  a  height  not  exceeding 
twenty  feet  above  the  hull,  suspended  from  the  fore- 
stay,  or  otherwise  near  the  bow  of  the  ship  where  it 

(a)  /.tf.,  of  1863. 
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Local  rules  can  be  best  seen ;  and,  in  addition  to  the  said  light, 

(Mersey).  aU  g]iipg  iaving  two  or  more  masts  shall  exhibit 

another  similar  white  light,  at  double  the  height  of 

the  bow  light,  at  the  main  or  mizzen  peak,  or  at  the 

boom  topping  lift,  or  other  position  near  the  stem 

where  it  can  be  best  seen. 

§  2.  This  Act  shall  not  come  into  operation  until  the  first 

day  of  November,  1874. 


MERSEY,  RIVEE. 

Mersey  Birer.      The  following  rules  were  made  pTirsuant  to  25  &  26  Yiot.  c.  63,  b.  32, 
by  an  Order  in  Ck>uncil  of  the  17th  May,  1890 : — 

Rules  concerning  the  lights  or  signals  to  be  carried^  and  con- 
cerning the  steps  for  avoiding  collision  to  he  taken  by  vessels 
navigating  the  River  Mersey  (a). 

1.  Every  vessel  exceeding  ten  tons  measurement,  including 
river  craft  while  navigating,  or  anchored  or  moored  in  any 
part  of  the  River  Mersey,  shall  from  and  after  the  17th  day 
of  May,  1890,  observe  and  obey  the  **  Regulations  for  Pre- 
venting Collisions  at  Sea,"  made  in  pursuance  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  and  which  may  from 
time  to  time  be  in  force,  with  the  exceptions  and  additions 
mentioned  in  the  following  rules. 

2.  Canal  flats,  and  all  other  vessels  without  masts,  whilst 
being  towed,  shall  carry  the  Hghts  prescribed  for  sailing 
vessels  by  Art.  6  of  the  said  *^  Regulations  for  Preventing 
Collisions  at  Sea." 

3.  In  addition  to  the  lights  for  a  steam  vessel  towing 
another  vessel  prescribed  by  Art.  4  of  the  said  Regulations, 
such  steam  vessel  shall  carry  a  bright  white  light  showing 
astern  as  a  guiding  light  to  the  vessel  or  vessels  being  towed. 

4.  Every  vessel  when  at  anchor  shall  carry  the  wmte  Hght 
prescribed  by  Art.  8  of  the  said  Regulations,  at  a  height  not 
exceeding  twenty  feet  above  the  hull,  suspended  from  the 
forestay,  or  otherwise  near  the  bow  where  it  may  best  be 
seen ;  and  in  addition  to  the  said  light  all  vessels  having  two 
or  more  masts  shall  exhibit  another  similar  white  li^t  at 
double  the  height  of  the  bow  light  at  the  main  or  mizen  peak, 

(a)  The  Rules  of  1866  purported  subject  to  the  general  Be^^ulationa 

to  apply  to  "  the  sea  channels  and  as  modified  by  37  &  38  Vict.  o.  62, 

approaches ' '  to  the  Mersey.    It  ap-  tupra. 
pears  that  ships  in  these  waters  are 
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or  on  the  boom  topping  lift,  or  other  position  near  the  steam,  liocal  roles 
where  it  can  be  best  seen  {b),  (Meraey). 

5.  Every  vessel,  whether  over  or  under  ten  tons  net  register, 
having  on  board  any  explosive  except  ships'  ammunition,  shall 
also  when  at  anchor  exhibit  a  red  Hght  in  a  globular  lantern, 
not  less  than  ten  inches  in  diameter,  over  the  forward  white 
light  prescribed  by  Art.  8  of  the  said  Eegulations. 

6.  Instead  of  ihe  li^ht  prescribed  by  Art.  1 1  of  the  said 
Eegulations,  a  bright  white  light  shall  be  shown  continuously, 
between  sunset  and  sunrise,  in  all  weathers  on  board  every 
vessel  while  under  way  and  in  motion.  Such  light  shaU  be 
of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  one  mue ;  it  shall 
be  so  constructed  as  to  show  an  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  twelve  points  of  the  compass ; 
and  it  shall  be  so  fixed  as  to  throw  the  light  right  astern  and 
for  six  points  therefrom  on  each  quarter  of  the  vessel  (c). 

7.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or 
other  obstruction  shall  carry  in  all  weathers,  from  sunset  to 
sunrise,  two  bright  white  lights  in  globular  lanterns  of  not 
less  than  eight  inches  in  diameter,  and  so  constructed  as  to 
show  a  clear,  uniform,  and  unbroken  light  visible  all  round 
the  horizon  for  at  least  one  mile,  which  lights  shall  be  placed 
horizontally  on  a  cross  yard  on  the  foremast  at  a  heignt  not 
exceeding  twenty  feet  above  the  hull,  and  twenty  feet  apart. 
And  the  said  vessel  shall  carry  in  all  weathers,  between  sun- 
rise and  sunset,  two  black  balls  placed  as  hereinbefore  ordered 
with  regard  to  the  Hghts  afore-mentioned. 


OUSE,  EIVER.     {See  Humbee,  supra.) 


SOLENT. 

By  an  Older  in  Oonnoil  of  the  3rd  of  May,  1882,  made  under  the  Solent  Solent. 
Navigation  Act,  1881, 44  &  45  Vict.  c.  219  (Local),  certain  limits  are  speci- 
fied for  anchorage  ground  in  the  neighbourhood  of  Cowes  and  Bjde. 

(b)  In  The    Locktley  Sail,  Ad.  there  being  no  peak  halliards. 
Div.,  28th  March,  1887,  Butt,  J.,  (e)  The  corresponding  rule  of  6th 
held  that  a  light   on    the   main  Januaiy,  1881,  occasioned  the  de- 
halliards  forty  feet  forward  of  the  cision  in  The  Fire  Queen,  12  P.  D. 
tafErail  comphed  with  a  correspond-  1 47. 
ing  rule  (cl  5th  January,  1881) ; 


Digitized  by 


Google 


67^ 


APPENDIX. 


Local  rules.  SUEZ  CANAL  (o). 

Suez  Canal.  The  sabstance  of  the  Kegulations  for  the  navigatioxi  of  the  Suez  Canal 

(of  Ist  July,  1878)  is  as  follows :— The  maximum  speed  is  to  be  five- 
and-a-half  knots.  All  ships  over  100  tons  are  to  take  pilots ;  '<  but  the 
responsibility  as  regards  the  management  of  the  ship  deTolves  solely  on 
the  captain  "  ;  yards  are  to  be  braced  forward ;  jibbooms  to  be  in ;  and  a 
kedge  ready  to  let  go  astern ;  a  boat  is  to  be  towed  astern ;  watch  to  be 
kept  by  day  and  night ;  hands  are  to  be  stationed  ready  to  let  go  hawBera ; 
navigation  at  night  is  at  the  captain's  risk. 

Smps  moored  are  to  show  a  light  forward  and  another  aft ;  otherwise 
the  usual  lights  to  be  carried,  except  that  on  the  approach  of  another  ship 
two  white  hghts  are  to  be  shown  over  the  side  on  which  the  other  is  to 
pass ;  whistles  are  to  be  blown  on  ships  approaching  and  passing ;  steam- 
ships are  to  stop  when  the  passage  is  not  ^ear,  and  to  reduce  speed  when 
passing  craft.  **  Whenever  a  collision  appears  probable,  no  ship  most 
hesitate  to  take  the  ground,  and  thus  avoid  collision.  The  expenses  con- 
sequent upon  a  grounding  under  these  circumstances  shall  be  defrayed  by 
the  ship  in  fault."  Vessels  approaching  are  to  reduce  speed  and  hug  the 
starboud  side,  if  required  to  do  so  by  the  pilot ;  vessels  are  not  to  over- 
take and  pass  others,  except  when  necessary,  and  then  only  at  sidings  hy 
the  direction  of  the  canal  authorities. 


SUIE,  RIVER  (WATERFORD). 

Suir,  River.  Bye-laws  of  28th  November,  1887,  made  under  the  powers  of  26  &  26 

Vict.  c.  63,  s.  32  (&),  apply  to  the  river  Suir  from  Granagh  Castle  to  the 
Old  Bridge  of  Carrick,  mcluding  the  tributary  streams  ^own  as  Eillo- 
teran  or  Mount  Congreve  PiB,  Kilmeaden  or  Phelan's  Bridge  Pill, 
Clodagh  River  orPortlaw  Pill,  Pouldrew  Pill,  Pilltown  Pill  or  River, 
Lingawn  River,  and  Bally linch  Chaunels.  Rule  1 :  All  bargee,  lighters, 
and  other  river  craft  (except  craft  moored  or  at  anchor  at  or  opposite  to 
Oarrick-on-Suir  Quay),  '*  shall  between  simset  and  sunrise,  whether 
at  anchor  or  under  way,  exhibit  in  the  bows  or  on  the  mast  an  aU-roimd 
white  light  of  sufficient  power  to  be  distinctly  visible  on  a  dark  night 
with  a  dear  atmosphere  at  a  distance  of  at  least  one  mile."  Rule  2 :  The 
person  in  charge  of  any  such  craft  "  under  way  aud  showing  the  white 
ught,  shall  dip  said  light  repeatedly  on  the  approach  of  any  vessel  or 
steamer  in  sufficient  time  to  prevent  a  collision."  Rule  3 :  All  steam 
tugs,  steam  barges,  and  seagoing  vessels  (except  when  moored  or  at 
anchor  at  or  opposite  to  Carrick-on-Suir  Quay;  to  cany  and  exhibit 
lights  in  accordance  with  the  Sea  Regulations.    Kule  4 :  Penalty  5/. 


TEES,  RIVER. 

Tees  River.         Bye-laws  dated  the  2nd  May,  1887,  made  under  the  Tees  Conservancy 

'  *      Act  and  the  Barbours,  Books,  and  Piers  Clauses  Act,  1847,  provide: — 

(3)  owner  and  master,  and  also  pilot,  if  any,  to  be  responsible  for  observance 

of  bye-laws ;  (5)  ships  to  be  moored  under  direction  of  harbour  master,  and 

(a)  See  Nautical  Magazine,  1878,       132. 
p.  672;  as  to  compulsory  pilotage,  {b)  SeeLondon  Gazette,  1887, Vol, 

see  The  Guy  Mannering^  7  P.  D.       II.,  p,  6707. 
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anchors  to  be  buojed ;  (6)  ships  at  anchor  or  moored  to  have  sails  furled,  Looal  roles 
yards,  davits,  bowsprits,  &o.,  to  be  peaked  and  rigged  in ;  (7)  anchors  of  (Tees), 
ships  moored  to  be  inboard  clear  of  gunwale  or  hanging  from  hawse  pipe  ; 
(8)  three  ships  only  abreast  at  staiths,  &c. ;  (9)  ships  at  staiths,  &c.,  not 
to  lay  anchor  in  channel ;  (10)  ships  not  to  lie  between  tiers ;  (13)  steam- 
shifM  to  carry  the  Regalation  lights,  except  that  **  in  case  of  a  steamship 
having  no  foremast  it  shall  be  sufficient  if  the  said  white  light  {the  mast- 
head  light)  be  at  a  height  not  less  than  twelve  feet  above  the  hull,  fixed 
on  a  staff  not  more  than  thirty  feet  from  the  stem  ;  and  in  the  case  of  a 
steam  vessel  not  exceeding  twelve  feet  in  breadth,  it  shall  be  sufficient  if 
such  light  be  at  a  height  not  less  than  six  feet  above  the  hull,  fixed  on  a 
staff  not  more  than  twelve  feet  from  the  stem''  ;  (15)  steamship  in  tow 
or  under  sail  and  not  under  steam  to  carry  side  lights  only ;  ( 1 7)  a  ' '  bright 
white  light' '  to  be  shown  from  the  stem  of  a  ship  being  overtaken ;  ( 1 8)  ves- 
sels at  anchor  and  also  outside  vessel  of  tier  to  exhibit  riding  light ;  ( 1 9)  open 
oargo  and  fishing  craft  and  rafts  to  use  the  Regulation  lantern  with  green 
and  red.slides  ;  (20)  ships  to  obey  harbour-master.  As  to  the  navigation 
of  the  river,  there  are  the  following  rules : — 

21.  Every  vessel  navigating  the  river  shaU  keep  the  star- 
board side,  so  that  the  port-helm  may  always  be  applied  to 
clear  vessels  proceeding  in  the  opposite  direction  (a). 

22.  Every  steam  vessel  when  approaching  another  vessel 
on  an  opposite  course  or  from  an  opposite  direction  shall, 
before  approaching  within  100  yards,  slacken  her  speed,  and 
keep  as  near  as  possible  to  the  starboard  side  of  the  river,  so 
as  to  afEord  the  greatest  facility  for  passing  the  approaching 
vessel  {b). 

23.  Every  steam  or  other  vessel  (and  whether  being  towed 
or  towing  another  vessel)  must  so  approach  the  river  from 
sea  as  to  enter  on  that  side  of  the  channel  reserved  for  their 
navigation. 

24.  All  vessels  when  u|ider  way,  requiring  to  pass  over  a 
part  of  the  channel  which  is  not  within  that  portion  reserved 
for  their  navigation,  for  the  purpose  of  proceeding  to  or  from 
landings,  moorings,  or  other  places,  must  take  upon  them- 
selves the  responsibility  of  doing  so  in  safety  with  reference 
to  the  passing  traffic ;  and  any  vessel  continuing  its  navigation 
after  reaching  such  landing,  mooring,  or  other  place,  must 
again  proceed  to  the  side  of  the  river  specified  as  the  proper 
side  for  its  navigation,  so  soon  as  practicable,  and  take  upon 
itself  the  responsibihty  of  doing  so  in  safety,  with  respect  to 
the  passing  traffic. 

25.  Vessels  crossing  the  river,  and  vessels  turning,  must 
take  upon  themselves  the  responsibility  of  doing  so  safely 
with  reference  to  the  passing  traffic  (6). 

{a)  This  does  not  mean  that  the  {b)  These  Rules  apply  whenever 

vessel  crossing  the  river  is  to  be  two  vessels  navigating  at  all  near 

liable  whatever  the  fault  of  the  the  centre   of    the  river  are  ap- 

other  may  be.    The  Thetfordy  Ad.  preaching  one  another,  even  though 

Div.  21st  May,  1887.  in  such  positions  as  to  show  one 
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^oal  rules  26.  No  steam  vessel  shall  at  any  time  be  navigated  in  any 

^  ^'  part  of  the  river  at  a  higher  rate  of  speed  than  a  maximum 

rate  of  seven  statute  miles  per  hour  over  the  ground  (c). 

27.  Whenever  there  is  a  fog,  no  steam  vessel  shall  be  navi- 
gated in  any  part  of  the  river  at  a  higher  rate  of  speed  than 
three  miles  per  hour. 

28.  When  steam  vessels  are  proceeding  in  the  same  direc- 
tion, but  with  unequal  speed,  the  vessel  which  steams  slowest 
shaU,  when  overtaken,  keep  sufficiently  to  that  bank  of  the 
river  which  is  on  her  own  starboard  side,  and  shall  offer  no 
obstruction  whatever,  by  crossing  the  channel  or  otherwise,  to 
the  free  passage  of  the  faster  vessel,  and  shall  ease  and,  if 
necessary,  stop  the  engine  as  soon  as  a  faster  vessel  oomes 
within  100  yards,  and  in  like  manner  the  faster  vessel  shall 
ease  its  engine  when  it  comes  within  100  yards  of  the  slower 
vessel,  until  it  has  passed  the  vessel  so  overtaken ;  and,  that 
ignorance  of  the  approach  of  the  faster  vessel  may  not  be 
pleaded  by  the  master  of  the  slower  vessel,  it  shall  be  suffi- 
cient intimation  of  such  approach  if  the  steam-whistle  of  the 
faster  vessel  be  three  times  sounded ;  but  no  vessel  overtaking* 
any  other  vessel  will  be  ^'ustified  in  passing  such  vessel  at  any 
of  the  points  or  turmngs  of  the  river,  or  at  any  dock 
entrance. 

29.  Eveiy  steam  vessel  other  than  a  steam  vessel  employed 
in  towing,  meeting,  or  overtaking  any  sailing  vessel  or  steam 
tug  with  sailing  vessels  in  tow,  shall  ease  its  eng^es  before 
arriving  within  100  yards  of,  and  until  it  shall  have  passed, 
the  sailing  vessel  or  steam  tug  and  trains.  Every  steam  tug 
and  train,  when  meeting  another  vessel,  shall,  in  proper  time, 
put  their  helms  to  port,  and,  when  overtaken,  shall  keep  suffi- 
ciently to  the  proper  side  of  the  river  to  aUow  the  vessd  over- 
taking them  to  pass. 

30.  All  vessels  towing  in  from  sea  with  a  long  scope'of  tow- 
line  must  shorten  the  same  on  getting  inside  the  river,  and 
before  reaching  the  Eston  Wharf.  The  tow-line,  when  so 
shortened,  must  not  exceed  twenty- five  fathoms  iii  length. 

31.  Every  steam  tug  or  other  steam  vessel  towing  a  vessel 
into  the  port  which  shall  not  already  have  a  pilot  on  board, 
and  whether  showing  a  signal  for  a  pilot  or  not,  shall  be 
bound  to  ease,  or  stop  if  necessary,  to  enable  a  pilot  to  board 
the  vessel,  unless  the  master  thereof  shall  have  previously 

another  their  green  lights.    Unless  {e)  An  earlier   rule,  which  did 

there   is  extreme  necessity,  they  not  state  whether  the  speed  was 

must  both  of  them  port.   Th^  Mary  over  the  ground  or  through  the 

Lohdm,  6  Asp.  M.  C.  262,  decided  water,  occasioned  the  decision  in 

under  the  corresponding  Bules  17  The  R,  L.  AUtoHf  8  P.  D.  6. 
and  18  of  1870. 
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informed  the  master  of  the  steam  yessel  that  he  did  not  intend  ^^ooal  roles 
to  take  a  pilot.  (Tees).. 

32.  No  vessel  shall  be  allowed  to  drift  in  any  part  of  the 
river  or  harbour.  Every  vessel  must  be  properly  navigated, 
or  moored  clear  of  the  navigable  channel.  Vessels  proceeding 
to  any  dock,  and  arriving  off  the  entrance  of  such  dock  before 
the  signal  for  admission  is  hoisted,  must  keep  on  either  side 
of  the  navigable  channel,  and  out  of  the  fairway  of  the  river 
or  dock  traffic,  until  the  signal  is  hoisted  for  their  reception. 

33.  No  steam  tug  or  other  steam  vessel  shall  tow  two  or 
more  vessels  alongside  each  other,  nor  shaU  tow  more  than 
one  raft  of  timber  when  such  rafts  exceed  150  feet  in  length 
or  thirty  feet  in  breadth. 

34.  A  steam  vessel  shall  not  tow  at  one  time  more  than  six 
keels,  wherries,  or  other  boats. 

35.  {Vesaeh  to  he  properly  manned,) 

36.  Every  steam  vessel  having  any  vessel  or  vessels  in  tow 

shall  attend  upon  the  vessel  or  vessels  in  tow  until  such  vessel 

or  vessels  is  or  are  properly  moored  or  secured. 

♦  ♦  ♦  •  • 

42.  ( Vessels  likely  to  he  damaged  hy  surge  of  passing  craft 
may  show  red  flag  or  red  light ;  thereupon  passing  steam  vessels 
to  go  dead  slow  whilst  within  100  yards  of  the  signal.) 

43.  No  steam  vessel  shall  go  more  than  a  speed  of  six 
statute  miles  per  hour  over  the  ground  in  that  part  of  the 
river  Tees  between  the  Oommissioners'  Ghraving  Dock  and 
Bamlett's  Bight;  nor  at  a  greater  speed  than  five  statute 
miles  per  hour  over  the  ground  between  Bamlett's  Bight  and 
Stockton  Bridge. 

44.  {Steamships^  engines  to  he  stopped  when  within  fl/ty  yards 
of  small  boats  coming  alongside,) 

45.  (  Vessels  approaching  landing  steps  to  ring  hell  or  sound 
whistle,) 


THAMES. 

Bules  and  bye-laws  for  the  nayigation  of  the  River  Thames,  made  Thames, 
xmder  the  Thames  Gonservanoy  Acts,  1867  and  1864,  the  Thames  Navi- 
gation  A.ct,  1866,  the  Thames  Conservancy  Act,  1867,  and  the  Thames 
Navigation  Act,  1870,  and  approved  by  Order  in  Council  of  February  5th, 
1872,  provide  (3 — 13)  for  the  mooring  and  berthing  of  vessels  at  the 
tiers  and  public  moorings  {d):  (14)  vessels  in  certain  parts  of  the  river  are 
to  navigate  singly  ;  15  is  as  follows : — 

15.  All  vessels  navigating  Qravesend  Beach  are  to  keep  to 
the  northward  of  a  line  de&ied  by  a  skeleton  beacon  erected 

{d)  In  spite  of  these  rules  a  vessel  river,  but  it  is  then  her  duty  to 
overtaken  by  dense  fo^  is  justified  move  as  soon  as  she  reasonalJ^  can. 
in  anchoring  in  the  fairway  of  the      The  AgiuidUlana,  6  Asp.  M.  C.  390. 
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Local  rules  upon  the  India  Arms  Wharf  on  with  the  high  chimney  of  the 
(Thamefl).  Cement  Works  at  Northfleet ;  and  all  vessels  intending  to 
anchor  in  the  Beach  are  to  bring  up  to  the  southward  of  that 
line.  A  lantern  is  placed  on  the  above  beacon  which  shows 
(at  night)  a  bright  ught  to  the  northward  of  the  same  line, 
and  a  red  light  to  the  southward  of  it,  over  the  anchorage 
ground  («).  All  vessels  so  anchoring  and  remaining  beyond 
a  period  of  twenty-four  hours  are  to  be  moored. 

Barg^  are  to  be  sufficiently  manned  (16)  (/) ;  anchors  are  to  be  buoyed; 
they  may  not  be  laid  in  the  fairway,  or  earned  a-cock-bill  (17 — 20)  (y) ; 
there  are  various  regulations  as  to  vessels  lying  at  the  tiers  and  their 
moorings  (21 — 27) ;  28  provides  that  vessels  are  to  be  navigated  with  due 
care  for  the  safety  of  others ;  engines  are  not  to  be  moved  when  at 
moorings  (31) ;  the  master  of  every  steamship  is  required  to  remain  on 
the  paddle-box  when  under  way  (36) ;  barges  are  to  have  fifteen  inches 
free  board  to  the  top  of  their  coamings  (41).  The  rules  as  to  navigatioii 
and  ships'  lights  are  as  follows : — 

(The  following  was  approved  by  Order  in  Council  of  17th  March,  1875.) 

3.  The  person  in  charge  of  the  stemmost  or  last  of  a  line 
of  barges,  when  being  towed,  shall  exhibit,  between  sunset 
and  sunrise,  a  white  light  from  the  stem  of  his  barge. 

(The  following  were  approved  by  Order  in  Council  of  11th  July,  1877.) 

2.  AU  vessels  navigating  the  river  between  the  Albert 
Bridge,  at  Chelsea,  and  Charlton  Pier,  shall  be  navigated 
singly  and  separately,  except  small  boats  fastened  together, 
or  towed  alongside  or  astern  of  other  vessels,  and  except 
vessels  towed  by  steam. 

3.  Vessels  towed  by  steam  shall  be  placed  two  abreast,  if 
more  than  four  in  number,  and  not  more  than  six  shall  be 
towed  together  at  one  time. 

4.  Above  and  to  the  westward  of  the  Albert  Bridge,  at 

(e)  A  vessel  to  the  southward  of  made  fast  to  another,  and  having 

this  line,  and  moving  from  buoy  to  her  anchor  stock  out  of  the  water 

buoy  for  the  purposes  of  bringing  in  breach  of  this  rule,  was  held 

up  at  the  first  one  that  is  vacant,  responsible  for  the  damages  caused 

is    not     *' navigating    Gravesend  by  her  anchor  to  a  baige  which 

Reach'*    in  breach  of    this  rule.  coUided  with  her  in  a  fog.     The 

The  City  of  Delhi,  6  Asp.  M.  C.  Ro»e  of  England,  6  Asp.  M.  C.  304. 

269 .  Again ,  a  vessel  which,  after  moving 

(/)  Barges  above  fifty  tons  bur-  from  buoy  to  buoy  in  the  anchoragpe 

then    are    required    to    have   two  ground  in  Crravesend  Reach,  and 

licensed  lightermen  on  board.   Fer-  finding  them  all  occupied,  gets  her 

kins  V.  Gingelly  50  J.  P.  277.  anchor  a-cock-bill  for  the  purpose 

{g)  It  has  been  held  that  the  of  coming  to  anchor,  does  not  do 

words,  in  Rule  (20),  stock  awash,  so  before  it  is  '^absolutdy  neces- 

do  not  mean  that  the  stock  may  sary,''  and  therefore  does  not  in- 

not  be  imder  water.     The  Orwell,  fringe  Rule  19.     The  City  ofDelhi^ 

Ad.  Div.  May,    1887.    A   vessel  6  Asp.  M.  C.  269  {supra). 
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Ohelsea,  six  yesBels  and  no  more  may  be  towed  together  in  a  Local  raka 
single  line,  at  one  time,  and  the  distance  between  any  two  of  (Thamee.) 
the  yessels,  so  towed,  shall  not  exceed  fifty  feet. 

(The  following  rules  made  under  the  above  Acts  were  approved  by  Order 
in  Council  of  18th  March,  1880.  The  marginal  notes  which  appear  in  the 
published  copies  of  the  Rules  are  not  contained  in  the  Order  in  Council, 
and  are,  therefore,  omitted  below.) 

The  word  ** vessel"  shall  mean  any  ship,  lighter,  barge, 
boat,  wherry,  punt,  canoe,  and  any  kind  of  craft  whatever, 
whether  navigated  by  steam  or  otherwise. 

The  word  ** river"  shall  mean  that  part  of  the  Eiver  Thames 
which  is  within  the  jurisdiction  of  the  Conservators  between 
Cricklade,  in  the  county  of  Wilts,  and  Yantlet  Creek,  in  the 
county  of  Kent. 

1.  In  obeying  and  construing  the  following  rules  due 
regard  shall  be  had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  render  a  departure  &om  the 
rules  necessary  in  order  to  avoid  immediate  aanger. 

2.  Nothing  in  the  following  rules  shall  exonerate  any 
vessel,  or  the  owner,  or  master,  or  crew  thereof,  &om  the 
consequences  of  any  neglect  to  carry  lights  or  signals,  or  of 
any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of 
any  precaution  which  may  be  required  by  the  ordinary  prac- 
tice of  seamen,  or  by  the  special  circumstances  of  the  case. 

Bye-Law  for  the  Regulation  of  the  Navigation  of  the  River, 

3.  Every  steam  vessel  navigating  the  river  shall  be  navi- 
gated with  care  and  caution,  and  at  a  speed  and  in  a  manner 
which  shall  not  endanger  the  safety  of  other  vessels  or  moor- 
ings, or  cause  damage  thereto,  or  to  the  banks  of  the  river. 
Special  care  and  caution  shall  be  used  in  navigating  such 
steam  vessels  when  passing  vessels  employed  in  dredging  or 
removing  sunken  vessels  or  other  obstructions. 

If  the  safety  of  any  vessel  or  moorings  is  endemgered,  or 
damage  is  caused  thereto  or  to  the  banks  of  the  river  by  a 
passing  steam  vessel,  the  onus  shall  lie  upon  the  owner  of 
such  steam  vessel  to  show  that  she  was  navigated  with  care 
and  caution,  at  such  speed  and  in  such  manner  as  directed  by 
this  rule. 

Bye-Laws  and  Rules  for  the  Regulation  of  the  Navigation  of  the 
River  between  Yantlet  Creek  and  Teddington  Lock. 

Rules  concerning  Lights, 

4.  The  lights  mentioned  in  the  following  rules,  nuqibered 
5  to  10,  and  no  others,  shall  be  carried  in  all  weathers  from 
sunset  to  sunrise. 

M.  P  P 
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Local  rules  5.  A  steam  vessel  when  nnder  way  shall  cany — 

f^^''^*"*®")*  (a)  On  or  before  the  foremast,  or  if  there  be  no  foremast 

on  a  stafiE  at  the  forepart  of  the  vessel  at  a  height 
above  the  hull  of  not  less  than  twenty  feet,  and  if 
the  breadth  of  the  vessel  exceeds  twenty  feet  then  at 
a  height  above  the  hull  not  less  than  such  breadth, 
a  bright  white  light,  so  constructed  as  to  show  a  uni- 
form and  unbroken  light  over  an  arc  of  the  horizon 
of  twenty  points  of  the  compass,  so  fixed  as  to  throw 
the  light  ten  points  on  each  side  of  the  vessel — viz., 
from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles.  Provided  that  steam  vessels 
which  navigate  both  above  and  below  London  Bridge 
shall  not  be  required  to  carry  their  lights  at  a  greater 
height  than  twelve  feet  above  the  hull. 

Steam  vessels  navigating  only  above  London  Bridge 
may  carry  the  white  light  at  any  convenient  height 
above  the  stem. 

(b)  On  the  starboard  side,  a  green  light  so  constructed  aa  to 

show  a  uniform  and  unbroken  light  over  an  arc  of 
the  horizon  of  ten  points  of  the  compass,  so  fixed  as 
to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  the  starboard  side ;  and  of  such  a 
character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  one 
mile. 

(c)  On  the  port  side,  a  red  light  so  constructed  as  to  show  a 

uniform  and  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  port  side;  and  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  dear  atmosphere,  at 
a  distance  of  at  least  one  mile. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  in  such 

a  manner  as  to  prevent  these  lights  from  being  seen 
across  the  bow. 

(e)  A  steam  vessel  when  towing  another  vessel  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white 
lights  in  a  vertical  line  one  over  the  other,  not  less 
than  four  feet  apart.  Each  of  these  lights  shall  be 
of  the  same  construction  and  character,  and  shall  be 
carried  in  the  same  position  as  the  white  light  which 
other  steam  vessels  are  required  to  carry. 

(f )  A  steam  vessel  towing  may  also  carry  a  light  showing 

astern  as  a  guiding  light  to  the  vessel  or  vessels 
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towed,  but  this  liffht  must  be  so  screened  as  not  to  I^'^'^aX  rules 
be  visible  further  forward  than  four  points  abaft  her  (Thamoi). 
beam. 

6.  A  sailing  vessel  under  way,  or  being  towed,  shall  only 
carry  the  side  lights  provided  by  (b)  and  (c)  of  Eule  5  for  a 
steam  vessel  under  way  (o). 

7.  A  steam  vessel,  a  sailing  vessel,  or  a  barge  when  at 
anchor  in  the  river,  shall  carry  where  it  can  best  be  seen,  at  a 
height  not  exceeding  twenty  feet  above  the  hull,  a  white  light, 
in  a  globular  lantern  of  not  less  than  eight  inches  in  diameter, 
and  so  constructed  as  to  show  a  clear,  uniform  and  unbroken 
light,  visible  all  round  the  horizon,  at  a  distance  of  at  least 
one  mile ;  provided  always  that  where  masted  vessels  are  lying 
in  tiers,  the  outermost  ofE- shore  masted  vessels  only  of  each 
tier  shall  each  carry  a  light  similar  to  that  required  for  vessels 
at  anchor ;  but  barges  lying  at  the  usual  barge-moorings  in 
the  river  above  Barking  Creek  shall  not  be  required  to  exhibit 
such  riding  light. 

8.  A  vessel  which  is  being  overtaken  by  another  vessel 
below  Barking  Greek  shall  show  from  her  stern  to  such  last- 
mentioned  vessel  a  white  light,  or  a  flare-up  light. 

This  rule  shall  not  apply  to  boats,  wherries,  punts,  or 
canoes. 

9.  All  vessels  when  employed  to  mark  the  positions  of 
wrecks  or  other  obstructions,  shall  exhibit  two  bright  lights 
placed  horizontally  not  less  than  six  nor  more  than  twelve  feet 
apart. 

10.  Every  steam  dredger  moored  in  the  river  shall,  between 
sunset  and  sunrise,  exhibit  three  bright  lights  from  globular 
lanterns  of  not  less  than  eight  inches  in  diameter,  the  said 
three  lights  to  be  placed  in  a  triangular  form,  and  to  be  of 
sufficient  power  to  be  distinctly  visible  with  a  clear  atmos- 
phere, on  a  dark  night,  at  a  distance  of  at  least  one  mile,  and 
to  be  placed  not  less  than  six  feet  apart  on  the  highest  part  of 
the  framework  athwart  ships. 

Hules  concerning  Fog,  Sfc,  Signals. 

1 1 .  All  vessels  entering  or  being  overtaken  by  a  fog  shall 
be  navigated  with  the  greatest  caution,  and  at  a  very  moderate 
speed. 

12.  Every  steam  vessel  navigating  the  river  shall  be  pro- 
vided with  a  steam  whistle  or  other  efficient  steam  sound 
signal,  so  placed  that  the  sound  may  not  be  intercepted  by 

(a)  A  sailing  barge  with  her  is  not  required  by  this  rule  to  carry 
mast  lowered  dredging  stern  fore-  her  side  lights :  The  Indian  Chief, 
most,  assisted  by  her  anchor  ahead,       14  P.  D.  24. 

1'p2 
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Local  rules       any  obstruction,  and   also  with  an   efficient   bell.       Etbtj 

(Thames),        sailing  vessel  navigating  the  river  shall  be  provided  with  an 

efficient  fog-horn,  and  also  with  an  efficient  beU. 

13.  In  fog,  whether  by  day  or  night,  the  signals  described 
in  this  Bule  shall  be  used,  that  is  to  say : 

(a)  A  steam  vessel  under  way  shall  make  with  her  steam- 

whistle,  or  other  steam  sound  signal,  at  intervals  of 
not  more  than  two  minutes,  a  prolonged  blast. 

(b)  A  sailing  vessel  under  way  shall  sound  her  fog-horn, 

at  intervals  of  not  more  than  two  minutes. 

(c)  All  steam  vessels  and  all  sailing  vessels  when  in  the 

fairway  of  the  river,  and  not  under  way,  shall  at 
intervals  of  not  more  than  two  minutes  ring  the  bell. 

Rules  as  to  Speed  and  Mode  of  Navigation, 

14.  Every  steam  vessel,  when  approaching  another  vessel, 
so  as  to  involve  risk  of  collision,  shall  slacken  her  speed,  and 
shall  stop  and  reverse  if  necessary. 

15.  Steam  vessels  navigating  the  river  between  Barking 
Creek  and  London  Bridge,  other  than  river  passenger  steamers 
certified  to  carry  passengers  in  smooth  water  only,  shall  never 
exceed  a  speed  of  seven  statute  miles  per  hour  over  the 
ground,  whether  with  or  against  the  tide. 

16.  Every  sailing  vessel  or  steam  vessel,  overtaJdng  any- 
other  vessel,  shall  keep  out  of  the  way  of  the  overtaken 
vessel,  which  latter  vessel  shall  keep  her  course. 

The  following  Rules  were  approved  by  Order  in  Council  of  27th  De- 
cember, 1887,  and  apply  between  Yantlet  Creek  and  Teddington : — 

Steam-whistle  Sigfials. 

17.  When  two  steam  vessels  are  in  sight  of  one  another, 
and  are  approaching,  with  risk  of  collision,  the  following 
steam  signals  shall  be  intimations  of  the  course  they  intend 
to  take : — 

(a.)  One  short  blast  of  the  steam- whistle  of  about  three 
seconds'  duration  to  mean  **  I  am  directing  my  course 
to  starboard,  and  intend  to  pass  you  port  side  to 
port  side."    The  use  of  this  signal  shall  be  optional. 

(b.)  Two  short  blasts  of  the  steam- whistle,  each  of  about 
three  seconds'  duration,  to  mean  ^'  I  am  directing 
my  course  to  port,  and  intend  to  pass  you  starboard 
side  to  starboard  side." 

The  latter  signal  shall  not  be  used  in  the  case  pro- 
vided by  llule  (22)  where  that  rule  can  be  obeyed; 
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but  it  shall  be  compukory  to  use  this  signal  when  a  I^ocal  nilea 
departure  from  that  rule  is  necessary  to  ayoid  imme-  (Thames), 
diate  danger. 
(c.)  Three  short  blasts  of  the  steam  whistle,  each  of  about 
three  seconds'  duration,  shall  mean  ^'  I  am  reversing 
my  engines." 

18.  When  a  steam  vessel  is  turning  round,  or  for  any 
reason  is  not  under  command  and  cannot  get  put  of  the  way 
of  an  approaching  vessel,  or  when  it  is  unsafe  or  impracticable 
for  a  steam  vessel  to  keep  out  of  the  way  of  a  sailing  vessel, 
she  shall  signify  the  same  by  four  or  more  blasts  of  the  steam 
whistle  in  rapid  succession,  the  blasts  to  be  of  about  three 
seconds'  duration. 

19.  The  signals  by  whistle  mentioned  in  the  preceding  rules 
shall  not  be  used  on  any  occasion  or  for  any  purpose  except 
those  mentioned  in  the  rules ;  and  no  other  signal  by  whistle 
shall  be  made  by  any  steam  vessel  unless  it  be  by  a  prolonged 
blast  of  not  less  than  five  seconds'  duration. 

19a.  Vessels  coming  out  of  dock  shall  signify  the  same  by 
a  prolonged  blast  of  me  steam  whistle  of  not  less  than  five 
seconds'  duration ;  and  in  cases  where  a  vessel  is  not  under 
steam,  the  tug  boat  in  attendance  shall  make  the  same  signal; 
and  no  other  steam  whistle  signal  shall  be  made  by  vessels 
coming  out  of  dock. 

The  following  are  a  oontinnation  of  the  Rules  of  18th  March,  1880  : — 

Bye-law8  and  Rules  Regulating  the  Navigation  of  the  River 
Thames  between  Yantlet  Creek  and  a  line  drawn  from 
Blackwall  Point  to  Bow  Creek, 

Steering  and  Sailing  Rules, 

20.  When  two  sailing  vessels  are  approaching  one  another, 
so  as  to  involve  risk  of  collision,  one  of  them  shall  keep  out 
of  the  way  of  the  other,  as  foUows,  viz. : — 

(a.)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled, 
(b.)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  vessel  which  is  close-hauled 

on  the  starboard  tack. 
(c.)  When  both  are  running  free  with  the  wind  on  dijfferent 

sides,  the  vessel  which  has  the  wind  on  the  port  side 

shall  keep  out  of  the  way  of  the  other, 
(d.)  When  both  are  running  free  with  the  wind  on  the 

same  side,  the  vessel  which  is  to  windward  shall  keep 

out  of  the  way  of  the  vessel  which  is  to  leeward, 
(e.)  A  vessel  which  has  the  wind  aft  &hall  keep  out  of  the 

way  of  the  other  vessel. 


Digitized  by 


Google 


582  APPENDIX. 

Local  roles  21.  If  a  sailing  vessel  and  a  steam  vessel  are  proceeding  in 

(Thames).         euch  a  direction  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

If  owing  to  causes  beyond  the  control  of  those  navigating 
the  steam  vessel  it  is  unsafe  or  impracticable  for  the  steam 
vessel  to  keep  out  of  the  way  of  the  sailing  vessel,  she  shall 
signify  the  same  to  the  sailing  vessel  by  four  or  more  blasts 
of  the  steam-whistle  in  rapid  succession,  as  mentioned  in 
Eule  ri8);  the  sailing  vessel  shall  then  keep  out  of  the 
way(^). 

22.  When  two  steam  vessels  proceeding  in  opposite  direc- 
tions, the  one  up  and  the  other  down  the  nver,  are  approach- 
ing one  another  so  as  to  involve  risk  of  collision,  they  shall 
pass  one  another  port  side  to  port  side  (A). 

23.  Steam  vessels  navigating  against  the  tide,  shall,  before 
rounding  the  following  points,  viz.,  Ooalhouf^e  Point,  Tilbury- 
ness,  Broadness,  Stoneness,  Crayf  ordness,  Cold  Harbour  Point, 
Jenning^ree  Point,  Halfway-house  Point  or  Crossness,  Mar- 
garetness  or  Tripcock  Point,  Bull  Point  or  Oallionsness,  Hook- 
ness,  and  Black  wall  Point,  ease  their  engines  and  wait  until 
any  other  vessels  rounding  the  point  with  the  tide  have  passed 
cleax{h), 

24.  Steam  vessels  crossing  from  one  side  of  the  river  towards 
the  other  side,  shall  keep  out  of  the  way  of  vessels  navigating 
up  and  down  the  river  (A). 

25.  Where  by  the  above  Rules  one  of  two  vessels  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course  (t). 

Bye-laws  and  Rules  Regulating  the  Navigation  of  the  River 
above  Tedding  ton, 

26.  When  two  steam  vessels  proceeding  in  opposite  direc- 
tions,  the  one  up  and  the  other  down  the  river,  are  approaching 
one  another  so  as  to  involve  risk  of  collision,  they  shall  pass 
one  another  port  side  to  port  side. 

{g)  In  The  Long  Newton  (6  Asp.  (A)  See  the  cases  below,  pp. 
M.  C.  3021,  a  sailing  barge  was  586—589,  as  to  these  Rules, 
fonnd  in  fault  for  disregardiDg  a  (»)  In  The  Skerry vore  (Ad.  Div. 
steamer's  signal  given  under  this  19th  Aug.  1886),  Sir  J.  Hanuen 
rule.  The  steamer's  difficulties  said  that ''keep  her  course"  did  not 
were  created  by  causes  beyond  her  mean,  in  the  case  of  a  vessel  round- 
control.  It  waH  not  decided  whether,  ing  a  point,  that  she  was  necessarily 
if  this  had  not  been  the  case,  the  to  keep  at  the  same  distance  from 
barge  would  necessarily  have  been  either  shore.  If  there  were  a  ** clear 
in  fault  for  taking  no  step :  but  Sir  eye*'  elsewhere,  she  was  at  liberty 
James  Hannen  expressed  the  opi-  to  approach  either  shore  to  avaU 
nion  that  in  any  case  the  prudent  hernelf  of  it  See  also,  as  to  this 
course  for  a  sailing  ship  would  be  TulQ^The Sehicann^  6  Asp.  M.  C.  409, 
to  act  at  onoe  upon  hearing  the  and  The  River  Dencent,  6  Asp. 
signal.  M.  C.  467  {infra,  p.  589). 
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27.  Steam  vessels  navigating  against  the  stream  shall  ease,  Local  raLes 
and,  if  necessary,  stop,  to  allow  vessels  coming  down  with  (Thames), 
the  stream  to  pass  clear. 

The  following  Rules  were  made  by  Order  in  Council  of  18th  March, 
1888  :~ 

1,  2  and  3.  {Title  of  rules:  ^* steam  vesseV^  to  include  any 
vessel  propelled  by  machinery ^  and  whether  registered  as  a  steam 
launch  or  not ;  repeal  of  rule  28  of  the  Rules  of  1  ^th  March, 
1880.) 

4.  Every  steam  vessel  shall,  when  navigating  in  or  above 
Teddington  lock  after  sunset  and  before  sunrise,  carry  and 
exhibit  the  following  lights  and  no  other  or  others,  that  is  to 
say  :— 

(a)  On  or  before  the  foremast,  or  if  there  be  no  foremast 

on  the  funnel  or  on  a  staff  at  the  bow,  and  in  either 
case  at  a  height  above  the  hull  of  not  less  than  four 
feet,  a  bright  white  light  so  fixed  as  to  throw  the 
light  ten  points  on  each  side  of  the  vessel,  viz.,  from 
right  ahead  to  two  points  abaft  the  beam  on  either 
side,  which  said  light  shall  in  case  of  a  vessel 
registered  under  the  provisions  of  the  said  Thames 
Act,  1883,  as  a  steam  launch,  be  behind  a  glass 
shade  or  slide,  upon  which  the  registered  numbers 
of  such  vessel  shall  be  legibly  and  conspicuously 
painted  in  black  figures,  and  in  case  of  any  other 
vessel  with  the  glass  perfectly  plain  and  clear. 

(b)  On  the  starboard  side  a  green  light  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam. 

(c)  On  the  port  side  a  red  light  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam. 

5.  Every  such  light  shall  be  of  such  a  character  as  to  be 
visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance 
of  at  least  one  mile. 

6.  The  person  in  charge  of  such  vessel  shall  be  responsible 
for  the  due  carrying  and  exhibiting  of  such  lights  and  no 
other  light  or  lights. 

7.  {Penalty,  51.) 

Regulations  as  to  Watermen,  Lighters,  Tugs,  Sfc. 

.  By  sect.  80  of  22  &  23  Vict.  c.  133  (Local),  amended  by  27  &  28  Vict. 
c.  113,  the  master,  wardens,  and  assistants  oi  the  company  of  watermen 
and  lightermen  of  the  Biver  Thames  are  empowered,  subject  to  the  ap- 
proval of  the  Thames  Cunserrators,  to  make  bye-laws  '*  for  carrying  into 
effect  the  purposes  of  the  Act,'*  including,  inter  alia^  the  making  of 
**  proper  regulations  for  the  navigation  of  barges,  lighters,  boats,  and 
other  like  craft  .  .  .  for  the  security  of  passengers  .  .  .  and  for  the  orderly 
conduct  of  traffic.''     (See  the  preamble.)    Bye-laws  dated  the  26th  of 
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Local  ruirs       Jane,  1850,  the  27th  of  December,  1864,  and  the  let  of  Janiuuy,  1867, 
(Thames) .  have  been  made  under  this  section  (k) .  The  operation  of  the  Act  (see  sect.  8) 

and  bye-laws  extends  to  all  parts  of  the  river  between  Teddington  Lock 
and  Lower  Hope  Point,  near  Gravesend.  The  bye*  laws  of  1860  contain 
provisions  relatiog  to  navigation.  The  following  is  a  summary  of  tiie 
more  important  of  these : — 

Rule  51  imposes  a  maximum  penalty  of  21.  on  persons  wilfully  o&sting 
off  craft  and  letting  it  drive.  Rule  52  requires  the  person  having  cbarge 
or  the  owners  of  any  steamboat  or  other  vessel  or  craft  sunk  in  the  ziTer 
to  affix  some  notice  during  daylight,  and  a  light  from  sunrise  to  sunset, 
and  also  to  send  notice  to  the  Thames  Conservators,  or  the  nearest  har- 
bour master's  office.  Penalty  5/.,  in  addition  to  liability  to  action  for 
damage.  Rules  53  and  54  regulate  the  times  of  lighters  loading  or  oil- 
loading.  Role  55  imposes  a  penalty,  not  exceeding  3/.,  upon  any  person, 
who  being  employed,  inter  alia^  to  navigate  any  vessel  from  or  to  any 
ship  or  place  in  the  river,  unskilfully  or  negUgently  carries  out  such  em- 
ployment whereby  loss  or  injury  to  life,  or  to  any  craft  or  goods  may 
arise,  or  refuses  or  neglects  to  fulfil  his  engagement  without  reasonable 
notice.  The  same  rule  imposes  a  penalty,  not  exceeding  5/.,  on  any 
person  navigating  craft  who,  inter  alia,  leaves  such  craft  without  some 
authorised  person  on  board,  or  without  having  properly  moored  and  se- 
cured the  same,  or  who  does  any  wilful  damage  to  any  vessel  in  the  river. 
Rules  57,  58,  and  59  impose  penalties  not  exceeding  2/.  on  persons  who, 
between  Vauxhall  Bridge  and  the  entrance  to  the  Victoria  Docks,  (1)  navi- 
gate any  craft  (except  steamboats)  exceeding  the  burthen  of  ten  tons, 
and  at  the  same  time  navigate  or  have  attached  thereto  any  other  craft 
exceeding  the  burthen  of  ten  tons ;  (2)  navigate,  row,  or  tow  timber  in  a 
float  or  floats,  which  shall  exceed  sixty  feet  in  length  and  twenty  feet  in 
width,  or  do  not  keep  the  headmost  part  of  such  timber  at  least  ten  yurds 
distant  or  astern  of  any  other  timber  or  craft  going  in  the  same  direction ; 
(3)  navigate  any  steamboat  and  at  the  same  time  tow  more  than  six 
barges,  lighters,  or  other  craft  exceeding  ten  tons  each  attached  thereto, 
or  tow  barges,  lighters,  or  other  craft  which  are  not  well  and  sufficiently 
attached  and  fastened  to  such  steamboat  and  to  each  other,  so  that  any 
of  them  go  adrift  (/).  Rule  60  requires  steam- tugs  and  their  tows  to 
have  licensed  persons  on  board  for  their  navigation  (m).  Rule  88  imposes 
a  penalty  not  exceeding  U.  on  persons  obstructing  craft  passing  to  or 
from  public  stairs  or  causeways.  Rule  90  requires  persons  rowing  or 
navigating  any  boat,  barjge,  or  vessel  with  the  tide  to  warn  at  a  reasonable 
distance  ill  persons  rowing  across  or  against  the  tide,  under  a  penalty 
not  exceeding  2/.    Rule  98  imposes  a  penalty  not  exceeding  5^.  on  un- 

(k)  The  writer  is  indebted  to  the  laws  have  no  operation  within  the 

courtesy  of  Messrs.  J.  A.  and  H.  jurisdiction  of  the  dock-master  of 

E.  Famfield  for  access  to  these  Acts  the  Victoria  Docks.    (See  sect.  100 

and  bye-laws.  of  the  local  Act.) 

(/)  It  was  recently  held  {Rolies  v.  («»)  See  Elmore  v.  Hunter ^  3  C. 

Newell,  25  Q.  B.D.  335)  that  a  tug  P.  D.  116,  as  to  the  construction 

engagedinhaulinginto  dock  thirty-  of  this  rule,  and  of  sect.  66  of  the 

one  barges  at  once,  each  exceeding  local  Act.     See  also  27  &  28  Vict, 

ten  tons  burthen,  and  which  had  c.    113,  ss.   59,   62,   and  63.     G^. 

been  collected  immediately  outside  J*erkins  v.  Gingell,  50  J.  P.  277,  and 

the  dock  gates,  was  not  bemg  navi-  Goldsmith  v.  Slatterp,  63  L.  T.  N.  8. 

gated  in  the  river  within  the  mean-  273.  decided  on  r.  35,  read  with  r.  16 

ing  of  this  rule  (59);  and  the  opinion  of  the  Thames  Rules,  1872,  wpruj 

was  expressed,  though  the  point  was  p.  580. 
not  fully  argued,  that  these  bye- 
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licensed  persons  navigating  steam  or  sailing  boats  whose  voyages  oom-  Local  roles 
mence  and  terminate  -within  the  limits,  and  provides  for  recording  (Thames), 
convictions  on  the  licences  of  persons  whose  negligence,  nnskilfulness, 
or  misbehaviour  has  occasioned  loss  of  life  or  damage  to  person  or  pro- 
perty. Rules  99,  100,  impose  penalties  not  exceeding  5/.  on  masters  and 
persons  in  command  of  steamboats  navigated  as  last  sSoresaid,  who  do  not 
remain  on  the  bridges  or  paddle-boxes,  or  who  permit  persons  other  than 
the  crew  to  remain  there,  or  do  not  cause  a  proper  look-out  to  be  kept 
from  the  bow,  or  take  on  board  or  put  out  passengers  whilst  the  engines 
are  in  motion.  Rule  101  requires  all  vessels  to  be  navigated  in  a  cueful 
and  proper  manner,  with  regard  to  their  own  safety  and  that  of  o^er 
vessels,  and  imposes  a  penalty  not  exceeding  5/.  on  masters  and  persons 
in  command  who  navigate  at  a  dangerous  rate  of  speed,  or  in  a  negli- 
gent manner,  or  who,  when  approaching  or  leaving  any  vessel  that  is  in 
danger  of  sinking,  or  is  employed  in  raising  sunken  craft,  do  not,  on 
being  hailed  to  do  so,  reduce  their  rate  of  speed. 


Decisions  upon  the  Thames  Eules,  22,  23,  &  24  of  1880. 
There  have  been  the  following  decisions  upon  these  Rules  : — 

In  The  Odessa  (n)  it  was  held  that  Eule'22  of  the  Thames  Thames  rule, 
Rules  is  not  to  be  interpreted  in  the  same  way  as  Art.  15  ^o-  22. 
(the  "end-on"  Eule)  of  the  General  Eegulations.      Two  ^^  Odessa. 
vessels  proceeding,  one  up  and  one  down  the  river,  may  be 
within  Eule  22  of  the  Thames  Eules  without  being  end  on  or 
nearly  end  on  within  the  meaning  of  Art.  15  of  Sie  General 
Eegulations.     The  application  of  Eule  22  is  determined  by 
the  circumstances  of  the  case ;  it  applies  whenever,  as  must 
generally  be  the  case,  there  is  risk  of  collision  to  two  vessels 
approaching  each  other  and  proceeding  the  one  up  and  the 
other  down  the  river,  but  not  when  there  is  no  such  risk  (o). 

But,  for  the  rule  to  apply,  they  must  both  be  under  way. 
Thus  the  rule  would  not  apply  to  a  vessel  lying  under  a  point 
or  without  any  way  upon  her  (p). 

The  Libra  (q)  is  an  important  decision  upon  the  22nd  and  Rules  22  &  23. 
23rd  of  the  Thames  Eules.  The  Libra,  an  outward-bound  The  Libra. 
steamship,  saw  the  masthead  light  of  The  Joseph  Ricketts,  a 
steamship,  coming  up  the  river  with  the  flood  tide  over 
Tilburyness,  one  of  the  points  specified  in  Eule  22,  and  re- 
quiring for  an  outward-bound  ship  the  starboard  helm.  The 
vessels  were  then  at  such  a  distance  apart  that  Eule  23  applied. 
The  Libra  being  so  far  from  the  north  shore  that  The  Ricketts 
might  have  passed  between  her  and  the  north  shore,  port  side 
to  port  side.     The  Ricketts  ported  to  round  the  point,  and  then 

ffi)  4  Asp.  Mar.  Law  Cas.  493 ;  R.  252. 
followed  in  The  Berrington  and  The  ip)  The  Altyre^  Ad.  Div.   27th 

Ostrich,  Ad.  Div.  9th  March,  1883.  Feb.  1885. 

(o)  The  Lady  Wodehouse,  2  T.  L.  (q)  6  P.  D.  189. 
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Local  nileB  steadied  her  helm,  intending  to  pass  The  Libra  port  side  to 
(Thames).  port  side.  The  Libra  then  starboarded,  and  showed  her  g^reen 
Th6  Libra.  light  to  The  Ricketts.  After  seeing  The  RicketU'  masthead 
light,  The  Libra  saw  the  green  light  of  The  RickettSj  and  then 
her  red.  When  the  red  appeared  the  helm  of  The  Libra  waa 
put  to  starboard,  and  her  engines  put  full  speed  astern.  The 
RickeitSf  with  her  stem,  struck  the  starboard  side  of  The  Libra 
forward  of  amidships.  It  was  held  by  Sir  E.  Phillimore  that 
The  Libra  was  in  fault  for  starboarding,  and  breaking  Hule 
22.  In  the  Court  of  Appeal  it  was  contended  that'  wherever 
Bule  23  applies  Bule  22  does  not.  It  was  held  that  the  rules 
were  not  to  be  so  construed ;  that  if  a  vessel  in  or  about  mid- 
channel  going  down  the  river  is  approaching  another  on  the 
opposite  side  of  one  of  the  specified  points  coming  up,  so  that 
there  is  risk  of  collision,  both  rules  were  applicable,  and  must 
be  obeyed.  ** .  .  .  .  It  is  argued  that  the  rules  are  so  incon- 
sistent, that  whenever  the  2drd  applies  the  22nd  cannot.  I  do 
not  think  that  that  is  the  right  construction  of  the  rules.  I 
think  that  the  intention  of  the  23rd  rule  is,  that  when  vessels 
are  approaching  the  points  named  the  state  of  things  should 
not  arise  which  would  make  the  22nd  rule  applicable ;  but, 
nevertheless,  if  that  state  of  things  does  arise,  there  is  nothing 
in  the  23rd  rule  which  prevents  the  22nd  rule,  under  the  cir- 
cumstances, from  applying "  (r).  And  again  (p.  146): — 
"  They  may  be  approaching  so  as  to  involve  risk  of  collision, 
and  then  their  duty  is  to  pass  port  side  to  port  side ;  and, 
therefore,  it  is  not  true  that  whenever  the  23rd  rule  applies 
the  22nd  does  not.  Neither  is  the  converse  true.  The  truth 
is,  they  are  independent  rules,  and  that  it  depends  on  circum- 
stances whether  the  22nd  rule  applies  after  the  23rd  rule  has 
been  applied,  or  not.'* 

It  was  contended  in  the  same  case  that  the  true  construction 
of  the  words  in  Bule  23  as  to  waiting  until  other  ships  pass 
clear  is  that  the  vessel  na%dgating  against  the  tide  shall  wait  in 
the  slack  water  under  the  point.  This,  said  Brett,  L.  J.,  is  not 
the  true  meaning  of  the  rule : — **  All  that  the  23rd  Bule  says 
is  that  when  it  is  likely  they  (the  ships)  may  meet  on  the 
point,  the  vessel  which  is  going  against  the  tide  shall  wait.  I 
think  the  meaning  of  that  is,  that  she  shall  so  far  check  her 
speed  as  to  prevent  her  coming  up  to  the  point  at  the  same 
time  when  the  other  vessel  would  come  there." 

As  to  the  meaning  of  the  words  in  Bule  23,  "  until  any 
other  vessels  rounding  the  point  with  the  tide  have  passed 
clear,"  Brett,  L.  J.,  and  Cotton,  L.  J.,  differed.     The  former 

(r)  P«?r  Brett,  L.  J.,  6  P.  D.  139,  146  ;  and  see  T^?  Margaret,  9  P.  D. 
47,  60. 
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thought  they  meant  clear  of  each  other,  the  latter  clear  of  the  Local  roles 
point.  (Thames). 

The  effect  of  Eule  23  of  the  Thames  Eules  was  again  dis-  Rule  23. 
cussed  in  The  Margaret.  The  steamship  Clan  Sinclair,  of  ^^^  Margarst. 
1,911  tons  nett,  and  355  feet  in  length,  came  out  of  the  South 
West  India  Dock,  which  is  on  the  north  side  of  the  Thames, 
about  where  the  curve  round  BlackwaU  Point,  which  is  on 
the  south  side,  begins,  and  prepared  to  navigate  down  the 
liver  against  a  flood  tide  with  the  assistance  of  a  tug.  She 
appears  to  have  been  about  mid-channel  when  The  Margaret, 
a  small  steamship,  was  seen  coming  up  about  a  third  of  a 
mile  off,  just  going  to  round  BlackwaU  Point.  The  engines 
of  The  Clan  Sinclair,  which  were  then  going  easy,  were 
stopped  and  reversed,  and  the  tug  cast  o£E.  The  Margaret 
struck  The  Clan  Sinclair  on  her  starboard  side.  It  was  con- 
tended that  The  Clan  Sinclair  was  in  fault  for  breaking  the 
23rd  of  the  Thames  Eules.  It  was  held  by  Butt,  J.,  that  the 
Eule  contemplates  two  vessels  in  different  reaches  sighting 
each  other  across  the  point,  or  at  any  rate  at  a  time  when 
each  is  in  a  different  reach.  In  such  circumstances,  and  when 
it  is  likely  that  the  ships  wiU  meet  **  on"  the  point,  the  Eule, 
as  explained  by  Brett,  L.  J.,  in  The  Libra  («),  requires  the 
vessel  navigating  against  the  tide  to  wait  until  the  other  has 
passed  clear  of  her.  Accepting  this  interpretation  of  the 
Kule  the  learned  judge  held  that  The  Clan  Sinclair  and 
The  Margaret  never  were  in  the  position  to  which  the  Eule 
applies.  This  decision  as  to  the  construction  of  Eule  23  was 
reversed  on  appeal  {t).  The  Court  of  Appeal  held  that  the 
Eule  applies  where  one  vessel  is  on  or  off  the  point  when  she 
flrst  sees  the  other ;  and  that  The  Libra  is  not  an  authority 
to  the  contrary.  Her  duty  when  in  such  a  position  under 
Eule  23  is  '*  to  remain  as  nearly  as  she  can  in  the  same  place 
with  respect  to  her  course  up  and  down  the  river  "  (w).  The 
*'  point  mentioned  in  the  Kule  was  defined  to  be  not  merely 
the  apex  or  pitch  of  the  point ;  it  "  begins  where  the  vessel, 
whether  proceeding  up  or  down,  and  having  to  go  round, 
would,  if  nothing  were  in  the  way,  have  to  use  its  steerage 
power  for  the  purpose  of  continuing  in  a  proper  course,  and 
it  ends  where  the  necessity  for  using  that  power  ceases." 

The  words  ** before  rounding"  were  construed  in  a  similar 
sense,  referring  to  the  time  during  which  she  is  under  the 
action  of  her  helm  by  reason  of  the  point. 

The  Margaret  was  taken  to  the  House  of  Lords,  where  the 
decision  of  the  Court  of  Appeal  was  reversed  and  that  of 
Butt,  J.,  restored  (j:).     The  decision  of  the  House  of  Lords 

(a)  6  P.  D.  139, 145.  (m)  Ter  Brett,  M.R.,  9  P.  D.  49. 

(0  y  P.  D.  47.  W  9  App.  Cas.  873. 
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Local  rules  proceeded  upon  the  ground  that,  even  assuming  that  the 
(Thamen).  construction  placed  upon  Eule  23  by  the  Court  of  Appeal  was 
Rule  23.  correct,  and  that  The  Clan  Sinclair  had  transgressed  the  rule, 

yet  since  the  transgression  of  the  rule  did  not  contribute  to 
the  collision,  and  since  The  Margaret  could  by  ordinary  care 
have  avoided  the  collision,  she  ( The  Margaret)  was  alone  in 
fault.  In  the  House  of  Lords  a  point  was  raised  £is  to  the 
application  of  Hule  23  which  had  not  been  raised  in  either  of 
the  Courts  below.  It  was  contended  that  the  heading  which 
precedes  Bule  17  of  the  Thames  Bules  limits  the  application  of 
Kule  23  to  that  part  of  the  river  which  lies  between  Blackwall 
Point  and  Yantlet  Creek ;  and  that.  The  Clan  Sinclair  being 
at  the  time  of  the  collision  above  Blackwall  Point,  the  rule 
did  not  apply  to  her.  The  contention  of  the  appellants  upon 
this  point  was  not  upheld.  Bule  23,  therefore,  applies  to  a 
vessel  about  to  round  Blackwall  Point  on  her  outward  voyage, 
though  she  is  above  (to  northward  and  westward  of)  a  line 
drawn  from  the  Point  to  Bow  Creek. 

As  to  the  true  construction  of  Eule  23,  the  Lords  (Lords 
Blackburn,  Watson  and  Fitzgerald)  gave  no  decision.  Lord 
Blackburn  dissented  from  the  opinion  expressed  by  Butt,  J., 
that  ^^the  meaning  of  the  rule  was  that  the  vessels  which 
were  in  the  straight,  or  nearly  straight,  reach,  before  they 
began  to  turn  at  all,  were  to  wait  there  until  all  vessels  that 
might  be  seen  across  the  land  coming  in  the  opposite  direc- 
tion had  passed."  The  effect  of  that  would,  he  thought,  be 
very  inconvenient  and  hamper  the  navigation  of  the  river  very 
mvch.  The  fair  meaning  of  the  rule  was,  he  suggested, 
'*  that  you  begin  to  round  when  there  is  so  much  curving  and 
rounding  of  the  river  that  the  vessels  going  down  the  river 
begin  to  turn  round  the  land ;  they  then  begin  to  round,  and 
when  they  have  come  so  far  down  that  the  curving  of  the 
river  ceases  and  they  go  straight,  they  then  cease  to  round." 
He  considered  that  the  mouth  of  the  South- West  India  Dock 
is  above  the  place  at  which  Rule  23  begins  to  apply. 

The  direction  in  Eule  23  to  ease  and  wait  is  a  question  of 
degree.  It  does  not  mean  that  the  ship's  way  is  to  be  stopped 
to  the  extent  of  losing  control  over  her  (y) ;  it  means  that  she 
shall  proceed  at  a  slower  pace  than  ordinary  for  the  purpose 
mentioned  in  the  rule  (z). 
Role  24.  The  effect  of  Eule  24  has  been  recently  discussed  in  two 

cases.  In  The  Schwann  {a)  it  was  held  by  Butt,  J.,  to  apply 
to  a  vessel,  which  having  been  at  anchor  with  her  head  down 

(y)  Per  Lord  Blackburn,  9  App.  (z)  Fer   Lord  Watson,   ibid.  p. 

Cas.  880.  886. 

(a)  6  Asp.  M.  G.  409. 
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the  river,  was  getting  under  way  and  turning  with  her  head  Local  rules 
athwart  the  tide  for  the  purpose  of  pursuing  her  voyage  up  (Thames). 
river  on  the  flood  tide.  In  The  River  Derwent  (b)  it  was  held  '^^^  24,  25. 
by  the  Court  of  Appeal,  that  a  vessel  which  had  been  pro- 
ceeding up  river  on  a  flood  tide,  and  on  the  south  side  of  mid- 
channel,  and  was  turning  across  the  river  with  her  anchor 
dredging  for  the  purpose  of  getting  head  to  tide  did  not 
cease  to  be  a  crossing  ship  so  long  &s  she  was  moving  towards 
the  north  shore.  In  the  opinion  of  the  majority  of  the  Court 
(Lindley  and  Lopes,  L.J  J.,  agreeing  with  the  Nautical  As- 
sessors) a  vessel  becomes  ''a  crossed  ship"  as  soon  as  she  is 
as  far  across  the  river  as  she  can  go  in  safety,  even  though  she 
is  still  angling  athwart  the  stream ;  but  Lord  Esher,  M.  E., 
expressed  a  contrary  opinion  on  this  point.  When  Bole  21 
becomes  applicable  to  a  vessel,  Eule  25  becomes  applicable  to 
vessels  approaching  her  up  or  down  river  (c). 

The  decisions  in  The  Ortcell,  The  Ostrichy  The  Indian  Chief, 
The  Ayuadillana,  Perkins  v.  Gingell,  Goldsmith  v.  Slattery,  The 
City  of  Delhi,  The  Rose  of  England,  The  Long  Newton,  Rolles  v. 
Newell,  Elmore  v.  Hunter,  and  The  Skerryvore  are  noted  above 
in  connection  with  the  rules  to  which  they  relate. 


TEENT.    {See  Humbeb.) 


TYNE. 


The  river  l^ne  bye-laws  of  15th  November,  1884,  are  made  under  the  (Tyne). 
Biver  Tyne  Improvement  Acts,  and  the  Acts  incorporated  therewith. 
(Seethe  Tyne  Improvement  Acts  of  1850,  1852,  1857,  1859,  1861,  1865, 
and  1877  ;  the  Harboors,  Docks,  and  Piers  Clauses  Act,  1847.)  They 
provide  for  (5)  the  mooring  of  vessels  under  the  harbour-master's  orders  ; 
anchors  not  to  be  let  go ;  (6)  dismantling ;  (7)  anchors  to  be  on  deck  or 
hung  from  hawse -pipe  ;  (9)  one  vessel  oiuy  to  lie  at  a  staith ;  (10)  vessds 
not  to  lie  between  tiers ;  (1 1)  steamers  moored  not  to  move  engines.  The 
rule  as  to  steamships*  lights  (^12)  is  the  same  as  Art.  3  of  the  Sea  Regu- 
lations, except  as  to  steamships  without  foremast,  which  may  carry  the 
masthead  light  on  a  staff,  as  in  the  Tees  Rules  {tnpra,  p.  572) ;  (13)  steam- 
ships towing  to  carry  a  second  light  on  the  foremast  or  staff ; 
(14)  steamships  and  sailing  ships  being  towed  and  steamships  imder  sail 
to  carry  side  lights  only;  (15)  stem  light  to  be  shown  to  overtaking 
ship ;  (16)  vessels  at  anchor,  outside  vessel  of  tier,  and  any  other  vessel 

{b)  6  Asp.  M.  C.  4C7.  {e)  See  the  cases  last  cited. 
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Local  mloB       so  ordered  by  harbour  master,  to  show  riding  light ;  rafts  and  open  boats 
(Tyne).  to  show  either  red  and  green  side  lights,  or  lantern  with  red  and  green 

slide ;  (18)  fog  signals,  as  in  the  Sea  Itegolations. 

As  to  Navigation. 

19.  Every  vessel  under  way  shall,  when  proceeding  seaward, 
be  kept  to  the  south  of  mid-ohannel,  and  when  proceeding 
inward  from  sea  or  up  the  river,  to  the  north  of  mid -channel, 
and  so  that  in  either  case  such  vessel  shall,  with  a  port  helm, 
always  be  and  be  kept  clear  of  any  vessel  proceeding  in  the 
opposite  direction. 

20.  Every  steam  or  other  vessel  (whether  towing  any  other 
vessel  or  not,  or  being  towed)  shall,  unless  prevented  by  stress 
of  weather,  be  brou^t  into  port  to  the  north  of  mid-channel, 
and  be  taken  out  of  port  to  the  south  of  mid-channel  {d)j  (e). 

21.  (  Vessel  necessarily  on  wrong  side  of  river  not  to  ohstmet 
other  vessels  ;  to  cross  to  right  side  as  soon  as  possible  (a).) 

22.  ( Vessel  crossing  or  turning  in  the  river  not  to  cause  oh- 
struction  («).) 

23.  When  steam  vessels  proceeding  in  opposite  directions 
are  approaching  each  other  they  shall  be  kept  on  their  proper 
sides,  and,  if  necessary,  speed  shall  be  slackened,  the  vessel 
going  against  the  tide  in  all  cases  giving  way  to  the  one  going 
with  the  tide ;  and  when  steam  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  collision,  their  helms  shall  be  put 
to  port,  and,  if  necessary,  their  engines  shall  be  stopped  or 
reversed. 

24.  When  any  steam  vessel  (except  a  steam  vessel  when 
towing  sailing  vessels)  is  approaching  any  sailing  vessel  or 
steam-tug  with  sailing  vessels  in  tow  proceeding  in  the  opposite 
direction,  the  speed  of  such  steam  vessel  shall,  if  necessary,  be 
slackened  when  it  is  within  30  yards  of  and  until  it  shcdl  have 
passed  the  sailing  vessel  or  steam  tug  and  towed  vessels. 

25.  Sea-going  steam  vessels  shaU  not  be  navigated  in  the 
port  above  the  Low  Lighthouse  at  a  greater  speed  over  the 
ground  than  six  knots  or  seven  statute  miles  per  hour,  whether 
going  with  or  against  the  tide. 

26.  (  Vessels  not  to  cause  risk  of  collision.) 

27.  (steamship  unable  to  keep  out  of  the  way  of  sailing  ship  to 

(d)  This  means   that    a    vessel  rirer  prescribed  for  her  navigation, 

coming  in  from  sea  must  not  cross  A  vessel  may  legitimately  cross  the 

the  entrance  close  to  the  pier  heads.  river  whenever  it  is  reasonably  safe 

The  Marvestf  11  P.  D.  14.  to  do  so,  and  it  is  the  duty  of  other 

{e)  These  rules  do  not  make   a  vessels  proceeding  up  or  down  the 

crossing  vessel  responsible,  what-  river  to  use  the  ordinaiy  precau- 

ever  the  circumstances  may  be,  if  tions  for  avoiding  collision  with 

she  comes  in  contact  with  another  her.     The  Thetfard,  6  Asp.  H.  G. 

v»Mel  which  is  on  the  side  of  the  179. 
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sound  four  blasts  of  two  seconds*  duration;  then  sailing  ship  to  Local  rules 
keep  out  of  way, )  (Tpie) . 

28.  Every  sailing  or  steam  vessel  overtaking  any  other 
vessel  shall  be  kept  out  of  the  way  of  the  overtaken  vessel, 
which  shall  be  kept  on  her  course,  and  no  obstruction  shall  be 
wilfully  caused  by  the  overtaken  vessel  to  the  passage  of  the 
overtaking  vessel ;  and  any  vessel  having  passed  another  shall 
not  cross  the  bows  of  the  passed  vessel  until  at  such  a  distance 
as  will  not  necessitate  the  stopping  or  easing  of  the  passed 
vessel  to  avoid  collision. 

30.  (^Scope  of  tow-line,  except  to  eastward  of  Low  Lighthouse, 
North  Shields,  not  to  exceed  twenty  fathoms.) 

31.  {Not  more  than  one  vessel  exceeding  200  tons  to  he  towed 
by  same  iug») 

32.  {Length  of  train  of  vessels  in  tow  not  to  exceed  450  feet 
from  stem  of  tug  ;  vessels  not  to  be  towed  abreast ;  rafts  not  to 

exceed  250  feet  by  40  feet.) 

33.  {Not  more  than  six  keels,  wherries,  or  boats  to  be  towed  at 
once.) 

34.  {Two  tugs  towing  same  vessel  not  to  be  more  than  100  feet 
apart,  or,  if  towing  abreast,  more  than  40  feet.) 

35.  (  Vessels  not  to  drift ;  off  dock  entrances  vessels  waiting 
admission  to  keep  out  offairtoay.) 

37.  (Vessels  to  have  anchor  ready  to  let  go.) 

39.  Every  vessel  under  way  when  overtaken  by  a  fog  shall 
be  navigated  at  a  very  moderate  speed,  and  shall,  as  soon  as 
practicable,  be  moored  or  anchored  out  of  the  navigable 
channel.  Vessels  shall  not,  without  the  permission  of  the 
harbour-master,  be  got  under  way  during  a  fog. 

40.  {Engines  to  go  dead  slow  100  yards  before  reaching,  and 
fifty  yards  after  passing,  diving  and  other  craft  of  the  Commis- 
sioners.) 

41.  {And  within  100  yards  of  wreck-removing  craft.) 

42.  {A  red  flag  or  red  light  to  be  shown  on  dredgers  on  side 
where  chains  are  taut.      Vessels  to  pass  on  other  side.) 

43.  {Also  where  no  passage  between  dredger  and  shore.) 

44.  (  Vessels  not  to  moor  at  Commissioners^  white  buoys.) 

47.  {Tug  to  attend  vessel  in  tow  till  moored.) 

48.  {Engines  not  to  move  within  fifty  yards  of  boat  coming 
alongside.) 
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WATERFORD. 

Waterford.  ge©  Land(m  Gazette  for  1886,  Vol.  II.,  p.  6447,  for  Bye-laws  of  10th 

November,  1886. 

A  notice  dated  1 6th  November,  1886,  issued  by  the  CommiamonerB, 
states  that  there  are  no  local  rules  regulating  the  passing  or  overtaking 
of  one  vessel  by  anotber  in  the  port  and  harbour  of  WatOTford. 

The  bye-laws  apply  to  the  river  Soir  from  Granagh  Castle  to  the  Hook 
Lighthouse,  including  all  th.e  space  between  the  junction  of  the  Boss 
River  with  the  river  Suir  and  the  Hook  Lighthouse,  and  from  Bilberry 
Rook  to  Swing  Head,  in  the  County  of  Waterford,  including  St. 
Ratherine*s,  commonly  called  St.  John's  Pill.  They  are  substantially 
identical  with  the  bye- laws  in  force  in  the  river  Suir  above  (>ranagh 
Castle.  The  substance  of  the  last-mentioned  bye-laws  is  set  out 
above  (/). 

(/)  8t4pra,  p.  672. 
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liability  of  owners  after,  96. 

of  the  other  ship  after  collisioii,  60,  65. 

by  crew,  of  ship  injured  in  collision,  114,  115. 

owners  not  bound  to  raise  ship  sunk  in  collision,  116, 

Abboad,  collision,  95,  210,  214. 

AooiDENT.     See  Inevitable  AcddenL 

AonoN, 

in  reniy  79. 

in  personam,  cannot  be  tacked  to  action  in  rem,  317. 

in  personam,  bar  to  action  in  rem,  225. 

against  pilot,  66,  316. 

Buccessiye  actions  by  sufferers  in  collision,  106. 

against  owners  resident  abroad,  211. 

stay  of,  where  action  pending  elsewhere,  223. 

where  both  ships  are  foreign,  209. 

in  rem,  where  judgment  in  personam  unsatisfied,  317. 

in  rem,  where  damage  but  no  collision,  85. 

in  rem,  does  not  lie  under  Lord  Campbell's  Act,  122,  144. 

or  for  damage  to  cargo,  against  carrying  ship,  82. 
for  limitation  of  liability,  320. 
consecutiye  collisions,  174. 
separate  actions  for  damage  to  property  and  person,  316. 

Admikalty  Jurisdiction, 
limits  of,  209,  325. 
damage  to  property  ashore,  326. 
for  loss  of  life,  122,  318. 
wrong-doer  can  be  sued  personally,  316. 
damage  to  cargo,  288. 
no  damage  lien  in  such  case,  288. 
where  there  is  damage  but  no  collision,  85. 
as  between  tug  and  tow,  206. 
where  both  ships  foreign,  209. 
of  High  Court,  325. 
of  County  Courts,  326. 
M,  Q  Q 
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Alter  heb  ooimsE  to  Starboabd  (ob  Port),  meaning  of  expree- 
Bion,  420,  455. 

Alteration  of  Course, 
in  fog,  353,  403,  452. 
causing  risk,  353. 
for  greater  safety,  353. 

Amerioa,  Law  of, 

cargo-owners*  remedy  where  both  ships  in  fault,  286. 

infringement  of  the  Eegulations,  64. 

inscrutable  fault,  liability  in  case  of,  158. 

limitation  of  liability,  182. 

liability  in  case  of  compulsory  pilotage,  279. 

liability  of  ship  for  negligence  of  those  on  board,  93. 

as  to  tug  and  tow,  their  HabOities,  195. 

as  to  division  of  loss,  158. 

navigation  of  rivers,  462  seq. 

Anchor, 

damage  by  anchor  a-cock-bill,  15,  117. 

ship  dredging  with  her  anchor,  367,  404,  423. 

letting  go,  to  avoid  collision,  5,  11,  13. 

slipping  to  avoid  collision,  27,  508. 

letting  go,  when  compulsory  pilot  in  charge,  244,  245. 

coming  to  an  anchor,  duty  of  ship,  503. 

anchor  watch,  427,  506. 

riding  to  a  single  anchor  with  other  craft  to  leeward,  502. 

insufficient  ground  tackle,  242,  505. 

Anchor,  Ship  at, 

meaning  of  term,  in  the  Eegulations,  378. 

burden  of  proof  where  one  ship  is,  31. 

collision  with,  31,  35,  501. 

with  ship  fast  to  moorings,  15,  501. 

giving  a  foul  berth  to,  502. 

duty  to  keep  clear  of,  35,  501  9€q, 

in  an  improper  place,  501,  507. 

in  the  track  of  ferry  boat,  409. 

on  fishing  grounds,  504. 

fishing  boats  fast  to  their  nets,  512. 

insufficient  moorings,  11,  101,  242,  505. 

insufficient  ground  tackle,  242,  505. 

precautions  to  be  observed  in  coining  to  an  anchor,  503. 

making  fast  to  another  ship,  507. 

shiftins^  berth,  506. 

duty  of,  to  make  snug,  505. 

sheering  about,  378,  505. 

parting  of  cable  or  moorings,  11,  101. 
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AarcHOE,  Ship  at — continued. 

slipping,  to  avoid  collision,  27,  508. 
pilot's  duty  when,  244. 
riding  lights,  Art.  8 . .  877. 

fishing  boat's,  Art.  10.  .380. 
Art.  6  does  not  apply  to,  374. 

Appeal, 

costs  of,  335. 

from  registrar,  costs  of,  335. 

upon  question  of  seamanship,  313. 

Appboaghing  too  close,  349,  356,  516. 

Aquiljan  Law,  shipowners'  liability  by,  68,  131. 

Aekest.     See  Proceedings  in  rem. 

of  cargo  to  compel  payment  of  freight,  81. 

of  foreign  ship  that  has  injured  British  property,  211. 

of  wrong  ship,  319,  330. 

of  ship,  to  compel  owners  to  appear,  165,  211. 

of  ship  of  foreign  sovereign,  220. 

its  connection  with  limitation  of  liability,  165. 

by  officer  of  City  of  London  Court,  327. 

ASHOHE, 

collision  with  ship  ashore,  5,  27,  35,  96,  517. 

ship  putting  herself  ashore,  to  avoid  collision,  27. 

takmg  the  ground  alongside  ship,  503. 

ship  ashore  doing  damage  as  she  comes  off,  25,  517. 

negligence  of  persons  a^ore  causing  collision,  173,  177.    . 

duty  to  light  a  ship  ashore,  96,  361. 

whether  ^e  is  within  Art.  5  • .  374. 

Assessors, 

power  to  order  inspection  by,  312. 
advise  Court  upon  questions  of  seamanship,  312. 
take  no  part  in  the  judgment  of  the  Court,  313. 
appeal  upon  matter  of  pure  seamanship,  313. 

At  Anchoe.     See  Anchor,  Ship  at. 

AvEEAGE  CoiTTEiBunoN,  collision  does  not  give  rise  to,  296,  302. 

Bail, 

damage  lien  discharged  by,  86,  88. 

insufficient,  87. 

excessive,  87,  338. 

foreign  sovereign  suing  in  British  Court,  222. 

cost  of  bail  in  salvage  action  not  recoverable,  113. 

costs  of  excessive  bail,  338. 

qq2 
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Bailees  of  ship,  may  reoover  for  collision,  106. 

Bakkbxtptoy, 

of  owner  of  wrong-doing  sliip,  84,  89. 

of  plaintiff,  costs  of  repairs  recoverable,  111. 

Babge, 

driving  with  the  tide,  11,  16,  519. 

damage  by  barge  in  charge  of  licensed  waterman,  233. 

whether  damage  lien  attaches  to,  81,  82. 

Babsatby, 

infringement  of  the  Begulations  is  not,  286. 

collision  by  negligence  is  not,  within  bill  of  lading,  286. 

Beacon,  damage  by  stump  of,  97. 

Beating  out  Taoks,  duty  of  ship  as  to,  477. 

Belfast,  local  roles  of  navigation  for,  560. 

BELGrOK, 

law  of,  as  to  division  of  loss,  159. 

as  to  limitation  of  liability,  184. 

as  to  compulsory  pilotage,  218,  231,  270. 

Bell, 

to  be  used  in  a  fog,  395. 
Turkish  ships  do  not  use,  395. 

Berth, 

foul,  502. 

taking  up,  in  dock,  503. 

keeping  a  berth  with  a  buoy,  507. 

Bill  of  Ladino, 

meaning  of  exception  of  collision  in,  283. 

effect  of  other  exceptions,  283. 

collision  by  negligence  is  not  barratry  within,  286. 

Boabd  of  Trade, 

instructions  to  surveyors  as  to  lights,  368. 

proceedings  by,  for  loss  of  life,  122,  175. 

inquiry  by,  where  loss  of  life,  122,  318. 

none,  where  wrong-doing  ship  is  foreign,  223. 

opinion  of,  as  to  master's  and  pilot's  responsibility,  255,  257. 

powers  of,  to  enforce  Begulations  as  to  ships'  lights,  532. 

Boat, 

collision  with,  duty  to  stand  by,  63. 

fishine  boats'  lights.  Art.  10.  .380.     See  Fishing  Boats. 

hand  lights  for,  380. 

application  of  Regulations  to,  344. 
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Bond  to  btop  Aebbbt, 

recovery  by  surety  against  co-owners,  324. 
liability  of  master  on,  324. 

BoTTOMBY  Bondholder  on  freight,   his  right  when  liability 
limited,  180. 

Bringing  up, 

precautions  to  be  observed  before,  603. 

at  night,  504. 

foul  berth,  502. 

in  improper  place,  507. 

shortening  sail  before,  504. 

pilot's  duty  with  reference  to,  244. 

BXTEDEN  OF  PeOOF, 

collision  with  ship  at  anchor,  31. 

ship  neglecting  to  keep  her  course,  472. 

of  negligence,  30  sea. 

where  steamship  fails  to  stop  and  reverse  before  collision,  451. 

damage  by  ship  navigating  Thames  at  too  great  speed,  577. 

where  compulsory  pilot  in  charge,  238. 

sailing  ship  in  flat  calm,  478. 

as  to  necessity  of  departing  from  Begulations,  491. 

Gable, 

jamming  of,  on  windlass,  10,  195. 
insufficiency  of,  242,  505. 
parting  of,  10. 

Campbell's  Act,  Lobd, 
damages  under,  122. 
no  action  in  rem  under,  122,  144,  222. 
rule  as  to  division  of  loss  does  not  apply,  144. 
application  to  foreigners  and  foreign  ships,  222. 
chums  under,  how  a£Pected  by  statute  limiting  liability,  175, 

280. 
assessment  of  damages  by  jury,  324. 

Canada,  Law  of, 

division  of  loss,  134,  160. 
compulsory  pilotage,  279. 
infringement  of  Begulations,  41. 

Cabe, 

absence  of  ordinary  care  is  negligence,  2. 
in  management  of  dangerous  business,  72. 
what  is  ordinary,  3. 


Digitized  by 


Google 


598  INDEX. 

Gabgo, 

damage  lien  does  not  attach  to,  81. 

damage  to,  by  carrying  ship,  no  lien,  82,  288. 

may  be  arrested  to  compel  payment  of  freight,  81. 

liability  to  arrest  not  affected  by  Act  limiting  liability,  178. 

transhipment,  after  collision,  173. 

Gabgo  Ownee.    See  Carrier;  Bill  of  Lading. 
not  liable  for  collision,  103. 
recovery  by,  where  both  ships  in  fault,  104. 
recovery  by,  against  carrier,  damages,  123. 
when  collision  is  between  ships  of  same  owner,  104,  284. 
his  right  to  costs,  330. 
shipowner's  liability  as  carrier,  281  seq, 
cargo  on  board  barge  in  tow,  282. 
effect  of  bill  of  lading  as  to  collision,  282. 
how  affected  by  rule  as  to  division  of  loss,  143,  284. 
his  rights  where  the  carrier  is  a  railway  company,  178,  287. 
liability  of  master,  287. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  82,  288. 
no  average  contribution  from,  in  case  of  cargo  sunk  by 

carrier's  fault  and  afterwards  raised,  302. 
action  for  damage  to  cargo,  82,  106. 
no  lien  for  damage  to  cargo,  82. 
in  limitation  action,  right  to  issue  whether  one  or  both  ships 

in  fault,  322. 

Cabbiee, 

shipowner's  liability  as,  281  seq. 
whether  shipowner  is  a  common,  281. 
shipowner's  liability  at  common  law,  282. 
tug-owner's  liability  for  goods  in  tow,  282. 
shipowner's  liability  on  the  contract  of  carriage,  143,  282. 
bill  of  lading,  what  exceptions  cover  collision,  283. 
collision  by  fault  of  carrying  ship,  283. 
the  other  ship,  283. 
collision  with  other  ship  of  same  owners,  284. 
how  the  rule  as  to  division  of  loss  applies  to,  143,  284. 
collision  by  negligence  not  barratry,  286. 
''  perils  of  the  sea,"  meaning  of  the  exception  of,  226. 
rsjlway  company  carrying  by  sea,  287,  288. 
liability  of  master,  287. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  82,  288. 
no  average  contribution  in  respect  of  cargo  sunk  by  carrier's 

fault  and  afterwards  redsed,  302. 
entitled  to  limited  liability  in  contract  as  well  as  tort,  174. 
liability  of,  when  carrying  in  ship  of  other  owner,  178. 
damage  to,  by  carrying  ship,  no  lien,  82. 
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OASBxm  BiYEBy  local  roles,  561. 

OERTIPIOA.TES,  OfFKXEBS', 

may  be  oancelled  for  coUision,  800. 
where  pilot  Ib  in  charge,  257. 

Ohabtebed  Ship, 

liability  for  damage  by,  70,  90  seq. 
damage  lien  attaches  to,  90. 

Ohahtereb, 

liability  of,  for  coUision,  74,  190. 
whether  entitled  to  limit  his  liability,  171. 
shipowner's  liability  to,  for  collision,  287. 

Ohabteb-party,  loss  of,  recoverable  as  damages,  120. 

Civil  Law,  shipowner's  liability,  68. 

Olose-hauled,  Ship, 

meaning  of  the  term,  414. 
on  port  tack,  duty  of,  409. 
ship  hove-to  is,  375,  415. 

Close  shaving,  849,  854,  511,  516. 

Clyde, 

local  rules  of  navigation  in,  343,  562. 
pilotage  in,  263. 
collision  in,  525. 

Collision, 

early  legislation  as  to,  533. 

existing  Act,  531. 

abroad,  95,  210,  214. 

in  body  of  a  coimty,  209. 

in  foreign  inland  waters,  210. 

in  a  docK,  210. 

both  ships  in  fault.     See  Division  of  Loss. 

without  fault  in  either  ship.     See  Inevitable  Accident 

four  cases  of.  Lord  Stowell's  dictud,  125. 

maritime  lien  for  damage.    See  Lien,  Damage. 

civil  law  as  to  liability  for,  68. 

ships  of  the  same  owner,  104,  143,  284. 

limitation  of  shipowner's  liability  for.     See  Limitation  of 

Liability. 
with  reference  to  insurance.     See  Insurance. 
with  reference  to  contract  of  carriage.    See  Carrier ;  Cargo 
Owner. 
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Collision — continued, 

does  not  give  rise  to  average  contribution,  296,  302. 

with  pier  in  a  foreign  country,  211. 

common  law  jurisdiction  for  collision  on  high  seas,  210. 

liability  by  maritime  law,  94. 

actions  for,  are  communis  Juris,  209. 

where  one  ship  is  in  tow.     See  Tuff  and  Tow. 

with  a  Queen's  ship,  102. 

with  lightship,  123,  179. 

with  a  ship  aishore,  5,  96. 

with  ship  of  foreign  sovereign,  31,  35,  220,  222. 

with  ship  at  anchor.     See  Anchor,  Ship  at 

with  salvor,  13,  301. 

with  barge  driving  with  the  tide,  11, 16,  519. 

with  two  ships  at  once,  26, 174,  189. 

with  a  ship  being  launched,  36, 173, 176. 

between  foreign  ships,  208.     See  Foreign  Ships, 

infringement  of  the  Keg^ations.     See  Presumption  of  Fault, 

what  is  the  cause  of  action,  15. 

negligence  causing  collision,  14.    And  see  Negligence. 

negligence  of  injured  ship  after,  114  seq, 

caused  by  a  previous  collision,  25,  174. 

where  more  than  two  ships  involved,  26. 

between  two  ships  caused  by  negligence  of  a  third,  26. 

causing  loss  of  13e.    See  Loss  of  Life, 

increased  risk  of,  in  modem  days,  182. 

meaning  of  exception  of,  in  a  bill  of  lading,  283. 

what  damages  may  be  recovered.     See  Damages, 

liability  for.    See  Liability . 

wilful,  29. 

criminal  liability  for,  297. 

in  a  fog.     See  Fog, 

application  of  foreign  law  to.     See  Foreign  Law, 

risk  of,  what  is.     See  Risk  of  Collision, 

incidental  rights  and  liabilities  arising  out  of,  297 — 308. 

salvage  services  after,  or  to  prevent  collision,  300,  301. 

Command, 

whether  master  or  pHot  has.     See  Compulsory  Pilot, 

whether  tug  or  tow  has.     See  Tug  and  Tow, 

ship  not  under,  lights  and  signals  for.  Art.  5 .  .371. 

Common  Employment, 

doctrine  of,  does  not  apply  as  between  tug  and  tow,  205. 
compulsory  pilot  is  not  fellow  servant  of  crew,  109. 
whether  master  fellow  servant  of  crew,  109. 
as  between  transports  in  Government  service,  72. 
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OoMMON  Law, 

jurisdiotion  for  oolliBions  at  sea,  209,  210. 

for  collision  abroad,  95,  210,  214. 

liability  of  shipowners  by,  68  seq.     See  Liability. 

action  at,  after  proceedings  in  Admiralty,  313,  317. 

unlimited  liability  of  shipowner  at,  161. 

shipowner  not  liable  for  fault  of  compulsory  pilot  by,  229. 

CoMPAirr,  Limited  Liability, 

dama^  by  ship  of,  in  liquidation,  84. 

'<  sin^e-ship  "  company,  damage  by  ship  of,  179. 

OOMFTTLSOBY  PiLOT, 

meaning  of  **  compulsory,"  227,  228. 
compulsion  by  foreign  law,  231. 
is  not  owner^s  servant,  227. 
in  owner's  constant  employment,  233. 
owners  not  liable  for  fault  of,  227. 
at  common  law,  229. 
and  by  statute,  229. 
pilotage  authority  is  not  liable,  228. 
whether  pilot  of  tow  is  "  in  charge  of  "  the  tug,  229. 
effect  of  the  statute,  229. 
owner's  exemption  under  6  Geo.  4,  c.  125.  .230 
Acts    enforcing    compulsory  pilotage  bind  foreign  ships, 

230. 
abroad,  pilotage  fees  compulsory,  but  pilot  not  in  charge, 

228,231. 
person  '^having  the  care  of  ship,  whether  pilot  is,  233. 
pilotage  in  the  Suez  Canal,  231. 
damage  to  property  of  Thames  Conservancy,  232. 
damage  to  pier  or  harbour  works,  232. 
owners  liable  for  fault  of  Thames  licensed  waterman,  233. 

„  pilot  on  board,  but  whose  duty  as 

pilot  is  at  an  end,  233. 
where  relation  of  mcuster  and  servant  has  never  arisen,  234. 
ship  ^'  proceeding  to  sea  "  under  the  Liverpool  Act,  235. 
fault  of  compulsory  pilot  affects  ship  so  as  to  bring  into 

operation  rule  as  to  division  of  loss,  94,  236. 
whether  it  affects  owners  with  consequences  of  contributory 

negligence,  202,  236,  241. 
Queen's  ships  not  subject  to  compulsory  pilotage,  228. 
owner  liable  for  fault  of  master  with  pilotage  certificate,  228. 
pilotage  certificate  for  masters  and  mates,  228. 
of  foreign  as  well  as  British  ships,  228. 
change  of  pilot,  235. 
duty  of  master  as  to  standing  by  when  pilot  is  on  board, 

236. 
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OoMPULBOBY  Pilot — continued. 

owners  liable  for  deficiency  of  ship  or  equipment,  242. 

owner's  exemption  said  to  be  an  injustice,  241. 

defence  of  compulsory  pilotage  available  for  foreign  ship, 
218. 
or  where  tbe  collision  is  abroad,  215,  218. 

pilotage  may  be  compulsory  beyond  the  three  mile  limit, 
218. 

ship  under  way  in  improper  weather,  whether  pilot  respon- 
sible, 244,  245,  250. 

qualified  pilot  superseding  unqualified  pilot,  240. 

negligence  of  owners  immaterial  where  pilot  could,  with 
ordinary  care,  have  avoided  collision,  243. 

contributory  negligence  of  owner  or  crew,  237,  246. 

duties  of  master  and  crew,  246. 

duties  of  pilot,  244. 

interference  by  master  with  pilot,  249. 

suggestion  not  interference,  250. 

intoxication  or  incompetence  of  pilot,  249. 

costs.     See  Costs. 

pilot  below  at  time  of  collision,  236. 

relative  authority  of  master  and  pilot,  in  law,  248. 
by  the  practice  of  seamen,  263. 

proof  of  negligence  on  part  of  pilot,  236,  238. 

proof  of  absence  of  negligence  on  part  of  master  and  crew, 
238. 

practice  as  to  calling  pilot  to  prove  defence,  239. 

compulsory  pilot  in  charge  of  tow.     See  Tug  and  Tow. 

where  and  for  what  ships  it  exists,  258  seq. 

general  Acts  as  to,  258. 

general  exemptions  from,  261. 

pilotage  compulsory  for  all  passenger  ships,  at  home,  259. 

local  Acts  as  to,  264  seq. 

London  Trinity  House,  269. 

ships  passing  through  pilotage  district,  262,  272. 

coasters,  260,  272. 

ship  in  her  home  port,  260. 

port  to  which  ship  belongs,  what  is,  260. 

Irish  traders,  260. 

"trading  tp,"  17  &  18  Vict.  c.  104,  s.  379.  .273. 

ship  calling  for  orders,  263. 

pohcy  of  Acts  as  to  compulsory  pilotage,  241,  263. 

m  colonies,  279. 

in  foreign  countries,  279. 

Consolidation  of  Actions,  106. 

of  action  in  personam  with  action  in  rem,  314. 

by  different  plaintiffs  against  same  defendant,  314. 
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OONSTBTTCnON, 

of  Act  limiting  liability,  169. 

of  the  Eegulations,  345,  846. 

of  Thames  rules,  decisions  as  to,  585. 

of  Tees  rules,  decision  as  to,  578. 

CoNTRAor, 

limitation  of  liability  in  contract  as  well  as  in  tort,  174. 
of  carriage.     See  Carrier, 

GoNTBAOTOB,  Iza)EPENDENT,  liability  of  ship  for  fault  of,  89  aeq. 

CoNTBiBXjnoN'.     See  Average. 

none  amongst  wrong-doers,  104. 

amongst  pcurt  owners,  for  damages  for  collision,  104. 

CONTRrBTJTOEY  NEGLIGENCE, 

common  law  rule  as  to,  18  sea, 

of  shipowner  or  crew,  compulsory  pilot,  242,  246. 

whether  negligence  of  compulsory  pilot  of  tow  affects  owners 

of  tug  or  tow,  202,  236,  241. 
of  compulsory  pilot  brings  into  operation  rule  as  to  division^ 

of  loss,  141,  236. 

CoirvENiENGE  no  excuse  for  departure  from  Eeg^ulations,  468, 493. 

Coirv^oYS,  power  to  make  special  rules  as  to  lights  for,  543. 

Co-OWNEBS.     See  Part-owners;  Contribution. 

CosK,  local  rules  of  navigation  at,  565. 

Costs, 

general  rule,  328. 

Hability  for,  beyond  amount  of  statutory  liability,  177. 

both  ships  in  fault,  328. 

both  ships  in  fault,  and  one  in  charge  of  compulsory  pilot, 

329,  331. 
no  fault  in  either  ship,  inevitable  accident,  329. 
arrest  of  wrong  ship,  330. 
violence  of  crew,  costs  refused,  320. 
cargo  owner  claiming  ship  sued  alone  in  fault,  320. 
owner  of  tow  suing  mird  ship,  321. 
collision  with  H.  M.  ship,  321. 
defence  of  compulsory  pilotage,  331. 
diversity  of  practice,  332. 
in  Court  of  Appeal,  335. 
of  appeal,  where  judgment  below  is  varied,  335,  336. 
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Costs — continued, 

of  appeal,  where  both  ships  in  fault,  335. 

of  action  for  amount  below  Ooimty  Court  limit,  337. 

of  action  for  limitation  of  liability,  337. 

of  reference  to  registrar,  332,  333. 

of  counter-claim,  where  defence  of  compulsory  pilotage,  331. 

of  appeal  from  the  registrar,  335. 

of  excessive  bail,  338. 

appeal  from  County  Court,  338. 

of  paying  freight  into  Court,  338. 

of  sureties  on  bail  bond,  338. 

of  retaining  seamen  witnesses,  338. 

higher  or  lower  scale,  338. 

of  defending  salvage  action  arising  out  of  the  coUisioni  not 

recoverable  as  damages,  119. 
security  for  costs,  337. 

Counter-claim, 

judgment  for  balance,  where  both  ships  in  fault,  137,  141. 
costs,  rule  as  to,  where  there  is,  331. 

County  Court, 

cross  actions,  one  in  County  Court,  stay,  316. 
Admiralty  jurisdiction  of,  326. 
service  of  warrant  of  arrest,  327. 
jurisdiction,  towage  contract,  327. 
appeals  from,  327. 
costs.    See  Costs. 

Crew, 

sufficiency  of,  500. 

axe  primd  facte  shipowner's  servants,  68. 

whether  crew  of  tug  are  agents  of  owner  of  tow,  191. 

whether  master  liable  for  torts  of,  66. 

action  by,  for  clothes  lost  in  collision,  106. 

duties  of,  when  pilot  on  board,  246. 

Criminal  Liability, 
for  collision,  297. 
of  crew  of  foreign  ship,  299. 
infringement  of  Eeguiations  is  misdemeanor,  298. 
of  master  where  pilot  in  charge,  257,  298. 

Crossing  Ships, 

what  are,  355,  426. 

sailing  ships  crossing.  Art.  14.  .409. 

steamships  crossing,  Art.  16.  .425. 

in  a  winding  river,  427. 

one  may  be  an  *'  overtaking  "  ship,  376. 

rounding  a  buoy  or  headland,  428. 
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Custom, 

coiiflictmg  with  the  Begulations  is  bad,  857. 
ctLstomaiy  track  in  river,  467. 


Daicaqe  Lien.     See  Lieny  Damage;  Proceedings  in  rem, 
Daicage  to  Oabgo.     See  Cargo;  Cargo  Owner, 
Daicage,  Wilful,  20,  69,  223. 

Daicages, 

generally,  110—124. 

wrong-doer  liable  for  reasonable  consequences  of  his  negli- 
gence, 110. 

no  difference  between  common  law  and  Admiralty  rules  as 
to  measure  of,  111. 

costs  of  repairs,  111. 

though  unpaid  and  plaintiff  bankrupt,  111. 

no  d^uction  for  new  materials  in  place  of  old,  111. 

loss  after  collision  presumably  caused  by  collision,  112. 

diminished  market  value  of  snip  sunk  by  collision,  119. 

value  of  ship,  if  lost,  how  estimated.  111. 

interest  on.  111. 

interest  added  to  amount  of  statutory  liability,  112,  177. 

interest  where  loss  of  freight  recovered.  111,  118. 

interest  on  freight,  118. 

Admiralty  practice  as  to  interest  in  common  law  and  trans- 
ferred actions,  112. 

loss  of  expected  salvage,  118. 

salvage  expenses  incurred  by  reason  of  collision,  119. 

demurrage,  119. 

loss  of  market,  121. 

loss  of  charter-party,  120. 

loss  of  fishing  voyage,  121. 

loss  of  fishing  gear,  121. 

costs  of  defending  salvage  action  resulting  from  collision,  119. 

cost  of  bail  in  sedvage  action,  119. 

expense  of  compulsorily  raising  sunken  ship,  120. 

expense  of  detaining  crew,  119. 

abandonment  of  injured  ship  after  collision,  114. 

where  both  ships  in  fault.     See  Division  of  Loss, 

loss  increased  by  negligence  of  plaintiff  after  collision,  116. 

no  obligation  to  raise  ship  sunk  by  collision,  116. 

plaintiff's  negligence  influences  juries  as  to  amount  of 
damages,  28. 

contribution  for,  104. 

recoverable  upon  the  contract  of  carriage.    See  Carrier. 
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Daicaoes — continued. 

recoverable,  tliongli  paid  by  insurerSi  123. 

remoteness  of,  121. 

consequential  damages;  118. 

for  loss  of  life,  122. 

question  of  remoteness  of  damage  for  Court  or  registrar,  324. 

DAiraEBOus  in  sb,  ship  not,  72. 

Dangebs  of  Navigation, 

what  are,  so  as  to  justify  departure  from  Begulations,  490. 
whether  danger  of  collision  is,  52,  480. 

Dant7be,  special  rules  of  navigation  for,  526. 

Defaxtlt  of  Afpea&ance,  87. 

Demise  of  Ship,  liability  for  collision  in  case  of,  89  seg, 

Demubbage, 

recoverable  as  damages,  119. 
amount  of,  allowed,  119. 

Depabtube  fbom  the  Begulations.    See  Infringemmt,  Sfe. 

lang^ge  of  Art.  23  compared  with  that  of  36  &  37  Yict. 

c.  85,  s.  17.. 480. 
convenience  no  excuse  for,  493. 
burden  of  proof  as  to  necessity,  473,  491. 
disabled  snip,  490. 

by  ship  required  to  keep  her  course,  473. 
necessity  for,  must  be  proved,  491. 
special  circumstances  rendering  it  necessaxy,  420  ieq. 
when  justifiable,  441,  485. 

Begulations  not  to  be  applied  so  as  to  cause  collision,  485. 
dictated  by  one  ship  to  the  other  by  whistling  or  haiHng, 

6,  494. 
where  compliance  is  impossible,  489. 
both  ships  must  obey  the  Begulations,  494. 

Depositions  of  officers  and  crew,  evidence,  310. 

Disabled  Ship,  9,  490. 

signals  and  lights  for,  Art.  5.  ,371. 
by  her  own  fault,  25. 

DiscoNnNUANOE,  effect  of,  in  limitation  action,  322. 
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DisTBESS  Signals,  Art.  27.  .529. 

Division  of  Loss,  The  Exile  as  to, 

Lord  Stowell's  dictum  as  to,  126,  153,  156. 

history  of  the  rule  in  eaxly  codes,  126  seq, 

unequal  division  by  some  of  the  codes,  128,  129. 

originally  applied  where  no  fault  in  either  ship,  129. 

peculiarity  of  English  rule,  129. 

its  application  to  case  of  both  ships  in  fault,  131. 

difficulty  of  proof  the  foundation  of  the  rule,  131,  145  seq. 

its  principle,  136. 

policy  of  the  rule,  132. 

fanciful  reasons  for  it,  132. 

its  injustice  in  some  cases,  133. 

its  history  in  English  law,  145  aeq, 

its  partial  repeal  for  a  period,  133. 

formerly  applied  where  neither  ship  in  fault,  152,  156. 

and  (probably)  in  case  of  inscrutable  fault,  157. 
whether  these  cases  are  still  law,  156. 
history  of  the  rule  since  the  Judicature  Acts,  134  seq. 
reasons  for  superseding  the  common  law  rule,  134. 
application  of  the  rule  by  colonial  law,  134. 
its  connection  with  limitation  of  liability,  133. 
equal  division  the  universal  rule  in  England,  135. 
its  application  to  collisions  between  all  ships  and  every 

where,  134. 
applies  to  foreign  ships,  1 34,  220. 
whether  lex  loci  or  lex  fori,  135. 
its  application  where  liability  is  limited,  138  seq. 
where  the  fault  is  that  of  a  compulsory  pilot,  141,  236. 
where  collision  is  between  ships  of  same  owner,  143. 
collision  caused  by  ship  not  herself  in  collision,  203. 
does  not  apply  in  action  on  contract  of  carriage,  143. 
it  gives  and  takes  away  a  remedy,  143. 
prevents  cargo  owner  from  recovering  in  tort  more  than  half 

his  loss,  133,  143. 
applies  where  fault  is  presumed  by  law,  144. 
collision  between  tow  and  third  ship  by  fault  of  tug,  203. 

or  where  the  ships  in  collision  are  not  those  in  fault,  136. 
where  the  negligence  is  by  persons  on  shore,  136. 
where  ships  not  in  collision,  204. 

and  where  negligence  of  one  ship  caused  the  collision 
and  of  the  other  the  loss,  136. 
does  not  apply  in  case  of  joint  tort  feasors,  144. 

nor  to  claims  under  Lord  Campbell's  Act,  144. 

or  where  with  ordinary  care  the  collision  might  have 
been  avoided,  145. 
laws  of  foreign  countries  as  to,  158 — 160. 
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Dock, 

coming  out  of,  collision  with  ship,  519. 
collision  in,  210. 

DOGKICABTES, 

compulsorily  in  ohai^,  97. 

liability  of  dock-owners  for  negligence  of,  97  teq,,  251. 

DoOK-OWlfEBS, 

liability  of,  for  collision,  97 — 101,  251. 

duty  to  remove  wreck,  98. 

duty  of,  to  light  and  buoy  sunken  ship,  99,  361. 

DOOKYABD  POBTS, 

special  rules  for,  525. 
infringement  of  rules  for,  58. 

Dbsdoino, 

ship  dredging  with  her  anchor,  lights  of,  367,  423. 
in  fog,  404. 

DuBUN,  local  rules  of  navigation  at,  565. 

Dxtub-Baboe, 

collision  with,  11,  16. 
under  way  in  fog,  520. 


Eddy  Tide  causing  collision,  438,  515. 

Egypt,  Law  of, 

limitation  of  liability,  184. 
division  of  loss,  160. 

Electbicity,  Eegulations  apply  to  ships  propelled  by,  359. 

Employment,  Common.    See  Common  Employment. 

**  End  on,  or  nearly  End  on," 
meaning  of  term,  424. 
duty  of  steamships  meeting,  Art.  15.  .419. 
rule  applies  where  each  ship  is  a  little  on  starboard  bow  of 

the  other,  425. 
rule  does  not  apply  to  ship  rounding  a  bend,  425. 
does  not  apply  in  the  Thames,  425. 

Equipment.     See  Ground  TacMe^  Steering  Gear^  Lightt. 
collision  caused  by  deficient,  owner  liable,  24,  33. 
collision  caused  by,  is  by  **  improper  navigation,"  176. 
compulsory  pilotage  no  defence  where  collision  caused  by 
deficient,  242,  247. 
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EviDKNCfE.     See  Burden  of  Proof  . 
rules  of,  in  Admiralty,  309—311. 
official,  ship's,  and  engineers'  logs,  309. 
in  previous  action,  311. 
judgment  in  another  action,  308. 
foreign  judgment,  225. 

result  of  inquiry  under  Merchant  Shipping  Acts,  309. 
before  other  tribunals,  309. 
protest,  310. 
depositions,  310. 

coastguard  and  lighthouse  logs,  310. 
letter  of  master,  310. 
statement  by  master,  310. 

by  seamen  and  others,  310. 
interrogatories,  answers  to,  311. 
as  to  questions  of  seamanship,  312. 
proof  of  the  Regulations,  311,  341. 
fact  of  collision,  whether  evidence  of  negligence,  1,  31. 
of  negligence  when  compulsory  pilot  in  charge,  236. 
as  to  what  is  Trinity  outport  pilotage  district,  271. 
as  to  calling  compulsory  pilot,  311. 


Faie-way, 

vessel  brought  up  in,  35,  507. 

by  necessity,  507. 
meaning  of  term,  464. 

Fault,  statutory  presumption  of.     See  Presumption  of  Fault, 

Ferey  Boat, 

must  not  ply  in  dense  fog,  407. 

bringing  up  in  the  track  of,  508. 

American  cases  as  to  collisions  with,  408,  508. 

Fisheembn's  Lights.     See  Fishing  Boats ;  Lights^  Ships\ 

Fishing  Boats, 

lights  for,  Art.  10.  .380. 

fog-signals  for,  382. 

trawler  at  work,  387. 

drift-net  fishermen,  381. 

line  fishermen,  381. 

practice  of  trawlers  to  carry  white  light,  390. 

Flare, 

to  attract  attention,  not  illegal,  361. 
for  fishermen,  381. 

to  be  shown  to  overtaking  ship,  Art.  11 .  ,391. 
M.  K  R 
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Fog, 

what  is,  within  the  Eegulations,  397. 

speed  in,  Art.  13.  .398. 

ferry  boats  not  to  ply  in  dense  fog,  407. 

vessel  under  way  unnecessarily  in,  402,  404,  407,  515. 

transmission  of  sound  in,  32. 

duty  of  sailing  ship  in,  404,  405. 

duty  of  steamship  in,  403. 

dredging  with  anchor,  404. 

barge  under  way  in,  520. 

speed  of  sailing  ship  in,  404. 

running  to  get  out  of  fog,  401. 

whether  steamship  to  lie  dead  in  the  water  in,  403. 

alteration  of  course  in  fog,  353,  403,  452. 

Fog-signals, 

Article  12..  395. 

for  steamship  at  anchor,  396. 

for  sailing  ship  at  anchor,  396. 

for  fishing  boats,  382. 

for  steamship  under  way,  395. 

for  sailing  ship  on  starboard  tack,  395. 

on  port  tack,  395. 

going  about,  396. 

with  wind  aft,  396. 
trawler  with  gear  fast,  388. 

to  be  sounded  when  in  neighbourhood  of  fog-bank,  397, 
transmission  of  sound  in  fog,  32. 
mechanical  fog-horn  must  be  used,  397,  398. 
breaking  down  of,  54. 
Thames  rules  as  to,  398. 

Foreign  Judgment.    See  Judgment, 

Foreign  Law.     See  America  ;  France,  &c. 
when  applicable,  208,  214. 
application,  in  case  of  collision  abroad,  214. 
compulsory  pilotage,  liability  of  owners,  218,  230. 
limitation  of  liabiUty  by,  183. 
foreign  local  rules  of  navigation,  216,  524. 
foreign  judgment.     See  Judgment. 

Foreign  Ships, 

law  applicable  to,  208,  212,  215,  216,  218. 
pilotage  certificates  for  masters  and  mates,  228. 
foreign  owners,  their  liability.     See  Liability  ;  Owners, 
Admiralty  jurisdiction  in  case  of  collision  between,  209. 
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PoBEiGN  Ships — continued, 

their  right  to  sue  in  British  Court,  209,  210. 

arrest  of,  for  injury  to  property  of  British  subject,  211. 

pilotage  compulsory  for  foreign  ships,  218,  230. 

nmitation  of  liability,  173.     See  Limitation  of  Liability. 

tonnage  of,  for  calculating  liability,  168,  170,  634. 

defence  of  compulsory  pilotage  avajlable  for,  215,  218. 

criminal  liability  for  reckless  navigation  of,  299. 

infringement  of  Kegulations  by,  216. 

liable  for  not  standing  by,  216. 

have  benefit  of  limitation  of  liability,  219. 

British  local  rules  of  navigation  bind,  216. 

liability  of,  for  negligence,  212,  214. 

rule  of  the  road  for,  215,  533. 

no  proceedings  by  Board  of  Trade,  in  case  of  loss  of  life,  223. 

statutory  rules  as  to  presumption  of  fault,  63,  217. 

ship  of  foreign  sovereign.     See  Sovereign^  Foreign. 

ships  of  war  and  public  ships  not  liable  to  arrest,  220. 

duty  of,  to  assist  other  ship  in  collision,  217. 

rule  as  to  division  of  loss  applies  to,  134,  220. 

Lord  Campbeirs  Act,  222. 

Foul  Berth,  502. 

France,  Law  of, 

limitation  of  liability,  183. 

insurers'  liability  in  case  of  collision,  289. 

division  of  loss,  158. 

liability  for  negligence,  213. 

presumption  of  fault,  32. 

compulsoiy  pilotage,  256,  279. 

Free.     See  Running  Free. 

^Freight, 

damage  lien  attaches  to,  81. 

liability  of  cargo  to  arrest,  for  payment  of,  81. 

loss  of,  recoverable  as  damages,  111,  118. 


Germany,  Law  of, 

limitation  of  liability,  184. 

division  of  loss,  159. 

owner  not  liable  for  fault  of  compulsory  pilot,  279. 

presumption  of  fault,  32. 

insurers'  liability  in  ccuse  of  collision,  289. 

GETTiNa  UNDER  Way,  509. 

rr2 
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OOINO  ABOUT, 

mle  as  to  beating  out  tack,  477,  511. 

Bailing  ship  must  not  embarrass  steamship  by,  434. 

care  to  be  used  before,  510. 

missing  stays,  510. 

duty  to  keep  clear  of  ship  in  stays,  509. 

two  ships  on  the  same  tack  beating  to  windward,  461,  511. 

ship  in  stays,  510,  512. 

GoYEBNMEirr,  Ship  belonging  to.     See  Sovereign^  Foreign, 
liability  in  case  of  damage  by,  102. 
not  subject  to  arrest,  102,  220. 
foreign  public  ship,  damage  by,  220. 

Gbangemouth,  Local  Ettles,  561. 

Geotjnd  Tackle, 

insufficiency  of,  11,  101,  242,  505. 

compulsory  pilotage  no  defence  in  case  of  deficient,  242. 


Hailino,  from  the  other  ship,  excuse  for  departing  from  Begu- 
lations,  6,  494. 

Sabbottb  Authobity, 

liability  for  fault  of  harbour  master,  100,  252. 

unlicensed  pilot  employed  by,  228. 
duty  of,  to  remove  wrecks,  97,  99. 

and  to  light  and  buoy  sunken  ship,  97,  361. 
liability  for  collision,  97—101,  251. 

Helm, 

verbal  orders  to,  anomalous  character  of,  420. 
orders  by  hand,  variety  of  practice,  421. 
collision  caused  thereby,  420. 
pilot  liable  for  orders  to,  244. 
owner,  for  carrying  out  pilot's  orders  to,  247. 
action  of,  with  propeller  reversing,  452. 
rule  of  port  helm.     See  Port  Helm, 

to  be  assisted  by  starting  sheets  and  braces  where  necessary, 
405. 

Holland,  Law  of, 

division  of  loss,  159. 

limitation  of  liability,  184. 

presumption  of  fault,  82. 

compulsory  pilotage,  279. 

limitation  of  liability  introduced  from,  165. 
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Holyhead,  local  rules  of  navigation  at,  566, 

HovE-To,  Ship, 

ship  hove-to,  must  comply  with  steering  rules,  375,  415. 

steamship  hove-to  under  canvas,  430. 

was  under  way  within  Eegulations  of  1863  as  to  lights,  375. 

whether  she  is  not  under  command  within  Art.  5 . .  373. 

whether  negligence  to  lie-to  in  track  of  ships,  415. 

duty  to  get  way  on,  where  risk  of  collision,  4l!B. 

HuMBEB,  local  rules  of  navigation  for,  566. 

Identification  of  WRONG-DoiNa  Ship,  319. 

''Immediate  Danoeb,"  departing  from  Eegulations  to  avoid. 
Art.  23,. 480. 

"  Impbopee  Navigation," 

meaning  of  the  term  in  statute  limiting  liability,  176. 
damage  by  ship  being  launched  is,  176. 
collision  by  defective  steering  gear  is  by,  175. 
injury  by  tug  to  tow  is  by,  176. 

In  bem.     See  Proceedings  in  rem  ;  Lien,  Damage ;  Action, 

Independent  Contbactob,  liability  of  ship  for  fault  of,  89  seq. 

Inevitable  Accident, 

meaning  of  the  expression,  7. 

burden  of  proving,  8. 

instances  of,  9 — 13. 

American  cases  as  to,  13. 

ship  disabled  or  immanageable,  9. 

defence  of,  cannot  be  sustained  where  speed  excessive,  405. 

craft  driving  with  the  tide,  11,  16,  519. 

fault  of  one  ship  causing  collision  between  others,  9. 

moorings  giving  way,  10. 

cable  parting,  10. 

jamming  of  cable,  10. 

steering  gear  giving  way  through  latent  defect,  11. 

not  letting  go  anchor  in  time,  11,  13. 

ship  driving  over  sand,  11. 

dense  fog,  12. 

whether  rule  of  division  of  loss  applies  to,  152,  156. 

costs  in  case  of.     See  Costs, 
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Inteingement  of  the  Regulations.     See  Presumption  of  Fault, 
history  of  law  as  to,  39  seq, 
presumption  of  fault  arising  from,  38  seq, 
■improper  speed  in  thick  weather,  Art.  13.  .398. 
not  using  mechanical  fog-horn,  397. 
improper  lights,  42,  54,  359—395. 
breaking  down  of  fog-horn,  54. 
improper  screens,  46. 

local  rules,  what  rules  are  within  the  penalty  of  sect.  17.  .58. 
Begulation  infringed  must  be  material  to  the  case,  45. 
what  amounts  to  infringement,  46. 
reasonable  compliance  required,  54,  368. 
there  must  be  an  opportunity  of  compliance,  46. 
failure  to  stop  and  reverse,  47. 

The  Benares,  49. 
whether  there  can  be,  where  collision  is  inevitable,  55. 
owners  liable  where  ship  deemed  to  be  in  fault,  64. 
whether  the  Sea  Regulations  can  be  infringed  in  a  river,  59. 
infringement  in  the  agony  of  collision,  56. 
in  consequence  of  previous  negligence,  56. 
whether  tug  liable  for  infringement  by  tow,  57. 
ordinary  negligence,  apart  from  the  Regulations,  not  within 

penalty  of  sect.  17 . .  57. 
foreign  ships  within  sect.  17.  .63,  217. 
infringement  must  be  pleaded,  307. 

Injtjry  to  Person, 

detention  of  foreign  ship  for,  211. 

Board  of  Trade  proceedings  in  case  of,  122. 

Inscetjtable  Faxtlt, 

whether  loss  divided  in  case  of,  2,  130,  157. 
in  America,  158. 

Inspeotion, 

power  of  Admiralty  Division  to  order,  312. 
exercised,  refused,  312. 

Insttraitoe, 

collision  with  reference  to,  289 — 297. 
where  collision  is  without  fault  in  either  ship,  289. 
by  fault  of  the  other  ship,  289. 

insured  ship,  289. 

both  ships,  289. 
demurrage  expenses  caused  by  collision,  289. 
the  running-down  clause  in  a  policy,  290. 
insurance  against  negligence  not  illegal,  292. 
loss  after  termination  of  voyage  insured,  293. 
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Insubanoe — continued. 

insurers  subrogated  to  rights  of  assured,  293. 
assured  recovering  damages  is  trustee  for  insurer,  295. 
sufferer  by  collision  may  recover,  notwithstanding  compen- 
sation received  from  insurer,  123,  295. 
insurer  cannot  recover  where  assured  could  not,  296. 
collision  between  two  ships  of  same  owners,  296. 
no  average  contribution  for  collision,  296. 
duty  of  master  to  take  pilot  in  case  of,  256. 
running-down  clause,  141. 

Iktebest  on  damages  added  to  amount  of  statutory  liability, 
112.     And  see  Damages. 

Intebbogatobies,  311. 

Italy,  Law  op, 

limitation  of  liability,  184. 
division  of  loss,  159. 


Jamming  of  Cable,  10. 

Judgment, 

not  admissible  as  evidence,  225,  309. 

whether  it  can  be  pleaded,  308. 

foreign,  whether  enforceable  in  Admiralty,  225. 

re8  judicata^  plea  of,  224,  309. 

for  balance,  where  both  ships  in  fault,  141. 

in  personam  bar  to  action  in  rem,  225. 

JuDiOATUBE  Act,  Tulc  of  dlvisiou  of  loss,  133. 

JUBISDIOTION, 

of  common  law  Courts  for  collision  on  high  seas,  210. 

for  collision  in  forei^  country,  211. 

where  plaintiff  and  defendant  are  aliens,  210. 

Admiralty.     See  Admiralty  Jurisdiction. 

criminal,  for  collision,  298. 

collision  with  pier  abroad,  211. 

JuBY,  aiteessment  of  damages  by.  Lord  Campbell's  Act,  324. 


Keep  heb  Cotjbse, 

duty  of  ship  to,  Art.  22.  .471. 
meaning  of  expression,  473. 
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Keep  her  Cottrs^— continued. 
sliip  rounding  a  point,  474. 
duty  of  crossing  steamsbip  to,  Art.  16.  .425. 
duty  of  sailing  ship  to,  in  presence  of  steamship,  Art.  17. 

429. 
duty  of  overtaken  ship  to,  Art.  20,  ,456,  460. 
ship  by  the  wind  may  luff  a  little,  475. 
how  ship  hove-to  is  to,  475. 
alteration  of  speed  is  not  infringement  of  Art.  22.  .474. 

Keep  out  of  the  Way,  how  a  ship  is  to,  411,  471. 


Launch, 

special  precautions  at,  36,  521. 

liability  for  damage  by  unregistered,  is  unlimited,  173. 

damage  by,  is  by  **  improper  navigation,"  176. 

rule  as  to  division  of  loss  applies  in  case  of  damage  by,  136. 

Law.     See  Foreign  Law;  Common  Law;  Maritime  Law;  Ameri^ 
can  Law. 

Laying-to.     See  Hove-to. 

Lex  Fori, 

rule  as  to  application  of,  208. 
claimants  against  ship  rank  according  to,  215. 
compulsory  pilotage,  non-liability  of  owners,  215,  218. 
statutory  rules  as  to  presumption  of  fault  are,  63,  216. 
whether  limitation  of  liability  is,  218,  220. 
whether  rule  as  to  division  of  loss  is,  135,  220. 

Lex  Loci, 

rule  as  to  application  of,  208. 

liability  for  negligence  of  agents  where  collision  aboard, 

212,  214. 
whether  limitation  of  liability  is,  220. 
rule  of  division  of  loss,  1 35,  220. 

Liability, 

of  actual  wrong-doer,  66. 

of  master,  66. 

when  pilot  on  board,  246,  257. 

of  pilot,  66. 

of  shipowner  for  negligence  of  officers  and  crew,  68. 

of  salvor,  13,  301. 

of  charterer,  71,  74. 

of  Trinity  pilot,  178. 

of  owner  where  ship  is  demised,  or  under  charter,  70  aeq. 
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Liability — continued. 

of  underwriters.     See  Insurance, 

by  civil  law,  68. 

damage  to  pier  or  harbour  works,  73,  86. 

of  persons  other  than  shipowner,  73. 

of  ship  in  Admiralty,  as  distinguished  from  owner,   75, 

88  seg. 
by  American  law,  93.    See  Harbour  Authority  ;  Dock-otoner, 
of  pilotage  authority  for  pilot's  negligence,  102,  253. 
in  case  of  damage  by  Queen's  ship,  102. 
by  foreign  public  ship,  102. 
of  foreign  diip  for  negligence  of  crew,  212 — 214. 
cargo-owner  not  liable,  103. 
of  part-owners,  103. 
joint  wrong-doers,  103. 

in  case  of  collision  by  fault  of  a  third  ship,  26. 
mere  ownership  creates  none  at  law,  68. 
collision  between  ships  of  same  owner,  104,  284. 
as  between  co-owners,  104. 

respective  liabilities  of  tug  and  tow.     See  Tug  and  Tow. 
of  shipowner  to  charterer,  for  collision  by  fault  of  crew,  287. 
no  average  contribution  for  collision,  296,  302. 
of  owner  for  injury  to  pilot  by  fault  of  crew,  109. 
of  foreign  sovereign,  220. 
of  freight,  in  action  in  rem,  81. 
limitation  of.     See  Limitation  of  Liability, 
for  loss  of  life  or  personal  injury.     See  Loss  of  Life;  Injury 

to  Person, 
of  wrong-doer  notwithstanding  insurance,  123,  295. 
for  interest  and  costs  beyond  statutory  amount.  111,  177. 
at  common  law  for  damage  at  sea,  210,  212. 
for  collision  abroad,  95,  211. 

where  both  ships  in  fault,  125  seq.     See  Division  of  Loss, 
foreign  law  as  to.     See  Foreign  Law, 
where  no  fault  in  either  ship.     See  Inevitable  Accident. 
of  unregistered  British  ship,  173. 
by  the  maritime  law,  212. 
for  wilful  injury,  69,  223. 
for  negligence.     See  Negligence, 
of  wrong-doer,  to  indemnify  employer,  72. 
for  fault  of  compulsory  pilot.     See  Compulsory  Pilot. 
parting  of  moorings,  10, 101. 

mfringement  of  the  Eegulations.     See  Presumption  of  Fault. 
collision  with  lightship,  123,  178. 
for  damage  by  a  launch,  36, 173, 176. 
by  sunken  ship,  96,  361. 
by  ship  abandoned;  96. 
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Lien,  Damage, 

generally,  78—88. 

its  nature,  78,  79. 

damage  to  pier  or  harbour  works,  78,  86. 

damage  to  or  by  a  barge,  81. 

collision  in  body  of  a  county,  81. 

where  jurisdiction  in  Admiralty  by  statute,  85. 

priority  of  liens,  82. 

indelible  character  of,  80. 

whether  it  attaches  where  no  collision,  85. 

none,  for  loss  of  life  or  personal  injury,  122,  144. 

.not  founded  on  noxal  action  or  deodand,  76. 

none  for  damage  by  carrier  to  cargo,  82. 

to  what  it  attaches,  80. 

cargo  not  subject  to,  81. 

except  to  compel  payment  of  freight,  81. 

it  attaches  to  freight,  81. 

and  to  ship's  tackle  and  equipment,  80. 
liability  of  ship  and  owners,  how  far  concurrent,  75  seq. 
remains  after  death  or  bankruptcy  of  shipowner,  80,  89. 
takes  precedence  of  liens  arising  from  contract,  82. 
postponed  to  subsequent  salvage  lien,  82. 
where  two  or  more  actions  for  same  collision,  84. 
where  ship  owned  by  company  in  liquidation,  80,  84. 
discharge  of,  86,  88. 
assignment  of,  88. 
laches  in  enforcing,  80,  88. 
American  law  as  to,  93. 

Life,  Loss  of.    See  Loss  of  Life. 

LlQHTSBXP, 

frequent  collisions  with,  303. 

penalty  for  injuring,  303. 

limitation  of  liability  in  case  of  collision  with,  123, 178. 

Lights,  Ships', 
range  of,  370. 
rules  concerning,  359 — 395. 
powers  of  Board  of  Trade  to  enforce,  534. 
must  be  strictly  obeyed,  367. 
with  reasonable  strictness,  54,  368. 

whether  obligation  to  carry,  by  the  maritime  law,  360,  377. 
clear  night  no  excuse  for  absence  of,  363. 
other  than  Eegulation  lights  not  allowed,  359. 
except  in  exceptional  cases,  360. 
flare  to  attract  attention  allowed,  360,  381. 
sunken  ships,  duty  to  light,  98,  361. 
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Lights,  Ships' — continued, 

if  lost,  must  be  replaced,  362. 

lost  in  previous  collision,  25,  363. 

must  be  carried  in  positions  required  by  law,  362,  368. 

sliip  with  improper  lights  may  be  stopped,  365. 

taken  down  to  be  trimmed,  no  excuse,  363. 

riding  lights,  337  seq, 

side  lights,  365,  387. 

mast-head  light  for  steamships,  365. 

misleading  lights,  362. 

spare  lights,  362. 

ship  ashore,  duty  to  light,  361. 

obscuration  of  lights,  363,  367,  378,  406. 

infringement  of  regulations  as  to  (s.  17),  42 — 45,  54,  368. 

must  be  carried  from  sunset  to  sunrise,  359,  363. 

punishment  for  not  carrying,  365. 

special  lights  required  by  local  rules,  364. 

shipowner  responsible  for  proper  lights  being  carried,  365. 

for  steamships  under  way,  365. 

seagoing  steamships  only  within  Art.  3.  .370. 

ship  dredging  stern  foremost,  367. 

Board  of  Trade  instructions  as  to,  368. 

screens,  infringement  of  regulations  as  to,  368. 

inspection  of,  ordered  by  Court,  370. 

for  ships  under  convoy,  528. 

for  ships  not  under  command,  371. 

for  men-of-war,  527. 

for  telegraph  ships,  341,  372. 

for  steamships  towing,  371. 

for  sailing  ship  towing,  371. 

for  sailing  ship  in  tow,  375. 

for  steamship  in  tow,  367. 

for  dredgers  in  the  Thames,  504. 

for  sailing  ships,  375. 

for  fishing  boats,  380. 

riding  to  nets,  381. 

line  fishermen,  381. 

for  trawlers,  382,  387. 

trawler  with  net  fast,  381. 

steam  trawler,  382,  387. 

fishermen  may  use  fiare,  381. 

for  pilot  boats,  379. 

ship  driving  from  her  anchors,  376. 

for  boats  and  small  craft,  376,  380. 

when  they  cannot  be  carried  for  bad  weather,  376. 

practice  of  trawlers  as  to,  390. 

riding  light,  Art.  8.  .377  ;  Art.  10.  .380. 

in  the  Humber  and  Mersey,  two  riding  lights,  567,  570. 
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Lights,  Ships' — continued. 

ship  moored  to  buoy  or  wharf,  379. 

inspection  of  fishermen's  lights,  386. 

whether  trawler  at  work  must  carry  side  lights,  387. 

stern  light  for  overtaken  ship.  Art.  11 .  .391. 

how  to  be  carried,  394. 

sometimes  indicate  direction  of  ship's  head  but  not  her 

course,  390,  422. 
burden  of  proof  as  to,  36. 
local  rules  as  to.     See  Ifumber,  Merttey,  Thames,  Sfc,  Eules, 

in  Appendix. 

Limitation  of  Liability, 

limitation  by  maritime  law,  162. 

depends  upon  statute,  165. 

based  on  protection,  163. 

liability  on  master's  contracts,  foreign  law,  161,  163. 

analogy  of  noxal  action,  164. 

deodand,  164. 
connection  between  limitation  of  liability  and  division  of 

loss,  164. 
connected  with  liability  of  ship,  164. 
history  in  English  law,  165. 
the  existing  law,  25  &  26  Vict.  c.  63. .  167. 
what  owners  are  entitled  to,  171. 
justice  of  the  Acts  questioned,  169,  181. 
applies  to  all  ships  and  in  all  waters,  169. 
foreign  ships'  tonnage,  how  calculated,  170. 
deduction  of  crew  spaces,  170. 
steamships'  tonnage,  how  calculated,  171. 
alteration  of  register  tonnage  after  collision,  171. 
register  not  conclusive  as  to  tonnage,  171. 
successive  actions  by  cargo>owners  and  shipowners,  323. 
unregistered  British  ships  not  entitled  to,  173. 
what  ships  entitled  to,  173. 

limit  of  liability  where  more  than  one  collision,  174. 
without  actual  fault  or  privity,  meaning  of  expression,  171, 

176. 
co-owners,  one  in  fault,  172. 

amount  recoverable  in  Board  of  Trade  proceedings,  175. 
owners  not  discharged  by  sinking  of  ship,  174. 
Lord  Campbell's  Act,  damages  recoverable  under,  175. 
loss  of  life,  amount  recoverable,  167,  175. 
improper  navigation,  meaning  of  term,  175  seq, 
injury  to  tow  by  tug,  176,  205. 
injury  by  a  launch,  176. 

slupowner  liable  for  interest  in  addition  to,  177. 
shipowner  liable  for  costs  in  addition,  177. 
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Limitation  of  Liability — continued. 

wrong-doer  not  purged  by  payment  of  statutory  liability,  1 77. 
only  applies  to  injuiy  to  craft,  persons  or  goods  afloat,  178. 
railway  company  carrying  in  slup  of  other  owners,  178. 
liability  of  owner  navigating  own  ship  is  unlimited,  178. 

Trinity  House  pilot,  178. 

actual  wrong-doer  unlimited,  176. 

single  ship  company,  179. 
liability  for  damage  to  lightship,  178. 
as  against  Crown,  178,  180. 
does  not  affect  liability  of  cargo  to  arrest,  1 78. 
combined  with  rule  as  to  division  of  loss,  138,  179. 
insurance  against  risks  covered  by,  179. 
its  policy  discussed,  169,  181  seq, 
foreign  law  as  to,  182,  183. 
owners  entitled  to,  in  contract  as  well  as  tort,  1 74. 
whether  lex  fori,  218,  220. 
foreign  ships  under  old  law,  219. 
priorities  of  claimants,  180. 
proof  by  Crown,  180. 

holder  of  bottomry  bond  on  freight,  180. 
action  for,  320. 

benefit  of  Act  may  be  claimed  by  defence  or  counterclaim,  321 . 
costs  of  limitation  action,  321. 
evidence  by  affidavit,  321. 
whether  liability  must  be  admitted,  321. 
right  of  cargo  owner  to  issue  whether  one  or  both  ships  in 

fault,  322. 
transfer  of  action  after  judgment  limiting  liability,  322. 
proof  against  fund ;  estoppel,  322. 

Lis  alibi  pendens,  223. 

LiVEBPOOL, 

compulsory  pilotage,  269. 

cases  as  to,  234,  269. 

local  rules  for  Mersey  river,  570. 

sea  channels,  569. 

LOOAL  EULES  OF  NAVIGATION, 

power  for  her  Majesty  in  Council  to  make,  532. 

saving  clause  as  to,  in  the  Sea  Begulations,  Art.  25 . .  523. 

ignorance  of,  no  excuse,  524. 

where  inconsistent  with  the  Sea  Begulations,  343,  526. 

foreign  ships  bound  by,  216. 

in  foreign  waters,  216,  524. 

applicable  in  conjunction  with  Sea  Begulations,  59,  343,  526. 

in  dockyard  ports,  525. 

customary  track  in  winding  rivers,  467. 
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LocAii  EuLES  OF  Navigation — continued. 

practice  inconsistent  with  the  Sea  Eegulations  not  good,  357. 
effect  of,  upon  question  of  negligence,  523. 
infringement  of,  whether  within  sect.  17.  .58. 
as  to  ship's  lights,  362. 
for  Belfast,  560. 
Carron  river,  561. 
the  Clyde,  562. 
Cork,  565. 

Solent,  anchorage  in,  571. 
Dublin,  565. 
the  Elbe,  379. 
Grangemouth,  561. 
Holyhead,  566. 
the  Humber,  566. 

Mersey  (river),  570 ;  (sea  channels),  569. 

Penarth,  364. 

Eangoon,  362. 

Tees,  572. 

Suez  Canal,  364. 

Thames,  575;  deciBions  on,  585. 

Trent,  566. 

Tyne,  589. 

Loo, 

ship's  log  evidence  against,  but  not  for,  the  ship,  309. 

though  the  mate  dies  after  collision,  309. 
official  log,  309. 
engineer's  log,  309. 
lighthouse  and  lightship,  310. 

London  Trinity  House, 

compulsory  pilotage,  266,  269. 

pilotage  districts  of,  269. 

outport  districts,  270. 

evidence  as  to  what  is  an  outport  district  of,  271. 

exempt  ships,  272. 

pilotage  licences  to  masters  and  mates,  272. 

oversea  licences,  273. 

pilotage  certificateB,  273. 

Look-out, 

duty  as  to,  generally,  496. 

liability  for  consequences  of  neglect  of,  496. 

astern,  393,  497. 

not  to  be  employed  on  other  duty,  496. 

glasses,  498. 

station  for,  496,  497,  499. 
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Look-out — continued. 

on  forecastle  head  in  Thames,  497. 

what  is  sufficient,  496. 

American  cases  as  to,  499. 

duty  of  tug  and  tow  to  keep,  200,  201,  498. 

when  pilot  on  board,  246. 

LoED  Campbell's  Act.     See  CampheWs  Act,  Lord. 

Loss,  DiYisiOK  OF.     See  Division  of  Loss. 

Loss  OF  Life, 

no  action  in  rem^  under  Lord  Campbell's  Act,  122,  144. 

proceedings  by  Board  of  Trade  in  case  of,  122. 

limit  of  liability  in  case  of,  167,  176. 

inquiry  by  Board  of  Trade  before  action  brought,  318. 

except  where  ship  sued  is  foreign,  223. 

criminal  liability  for,  297. 

priorities  of  life  claimants,  limited  liability,  180. 

Lying-to.    See  Hove-to. 


Mail  Ships,  speed  of,  401. 

Makitdce  Law, 

existence  of,  questioned,  161. 

division  of  loss,  whether  a  rule  of,  127  seq. 

no  limitation  of  liability  by,  161. 

rule  as  to  ship  on  port  tack  bearing  up,  339,  409. 

overtaking  ship  to  keep  out  of  the  way,  460. 

the  Eegulations  for  preventing  collisions  are  part  of,  344. 

as  to  ships'  lights,  360,  377. 

liability  for  negligence  by,  212. 

division  of  loss.     See  Division  of  Loss. 

Mabitime^Lien.     See  Lien^  Damage. 

Masteb, 

du^es  of,  when  pilot  in  charge,  246. 

relative  authorities  of  master  and  pilot,  in  law,  243,  255. 

by  the  custom  of  seamen,  253. 

liability  for  acts  of  crew,  66. 

for  acts  of  pilot,  257. 

in  respect  of  certificate,  257. 

as  carrier,  287. 
duty  to  take  pilot,  256. 
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Master — continued, 

penalties  for  improper  navigation,  pilot  on  board,  258. 

for  neglecting  to  carry  lights,  364, 
responsibility  with  reference  to  his  certificate,  257. 
whether  fellow  servant  of  crew,  109. 
duty  of,  with  regard  to  cargo  injured  by  collision,  116. 

as  to  standing  by  to  assist,  after  collision,  61. 
co-owner,  limitation  of  liability,  172. 
having  pilotage  certificate,  owner's  liability,  228,  263. 
pilotage  certificates  granted  to  British  and  foreign,  263,  273. 

Measure  of  Damages.    See  Damages. 

Meeting  Steamships, 

rule  of  the  road  for,  Art.  15.  .419. 

distinguished  from  "crossing"  and  "overtaking"    ships, 

421,  426. 
"  end  on,  or  nearly  end  on,"  meaning  of  the  term,  419,  424. 
in  a  winding  river,  what  are,  425,  427,  466. 

Mersey, 

pilotage  in,  235,  269.  | 

local  ndes  for  the  river,  570. 

local  rules  for  the  sea  channels  of,  569. 

starboard  side  rule  in,  525.  I 

lights  in,  569,  570. 

launch  in,  special  precautions  for,  522.  I 

efEect  of  infringement  of  local  rules,  59. 

Mid-channel,  meaning  of  the  term  in  Art.  21 .  .464. 

Misdemeanor.     See  Criminal  Liability.  ' 
endang:ering  life  or  ship,  298. 

infringing  the  Eegulations,  298.  I 

not  standing  by  to  assist,  60.  ; 

neglect  to  carry  lights,  365.  I 
navigating  on  wrong  side,  463. 

Misleading, 

by  hailing  or  whistling,  6,  494. 
by  improper  lights,  5,  50,  57,  362. 

Moorings, 

parting  of,  11,  101. 

insufficiency  of,  in  dock,  penalty  for,  506. 

ship  at,  to  carry  lights,  378. 

making  fast  to  other  craft,  507.  I 

when  required,  505. 


Digitized  by 


Google 


INDEX.  625 

Nabbow  Ohaitnel, 

starboard  side  rule,  Art.  21 .  .462. 

under  former  Acts,  463. 

what  is  a,  464. 

whether  for  judge  or  jury  to  say,  466. 

navigation  of  a  winding  river,  467,  513. 

consequence  of  infringement  of  starboard  side  rule  in,  463. 

passing  a  ship  ahead  in  a,  13,  462,  479,  518. 

tuminp  to  windward  in,  going  about,  461,  511. 

speed  m,  520. 

raising  swell  in,  520. 

"  Navigation,  Impeopbb."    See  Improper  Navigation. 

Navigation,  Btjles  of.    See  Regulations:  Local  Rules. 

Navy, 

collision  with  Queen's  ship,  liability,  102.    And  see  Queen^s 

Ships. 
position  and  authority  of  pilot  in,  254. 
ships  of  Boyal,  whether  bound  by  the  Eegulations,  528. 

Negugeitoe, 

generally,  1 — 39. 

defined,  2. 

is  the  same  at  law  and  in  Admiralty,  17. 

a  wrong  step  taken  in  the  agony  of  coUision  is  not,  3. 

careless  management  of  thing  l^ely  to  do  damage,  34,  72. 

causing  collision,  14. 

collateral,  not  causing  the  loss,  24. 

defective  equipment,  24,  33,  176. 

causing  the  loss  but  not  the  collision,  15. 

causa  proximo  nan  remota  spectatuVf  16. 

in  one  ship  does  not  excuse  the  other,  6,  494. 

causing  a  coUision  which  makes  a  second  inevitable,  25. 

of  one  ship  causing  a  collision  between  others,  27. 

after  collision,  114, 116, 117. 

non-compliance  with  the  Eegulations  is,  6. 

or  with  local  rules  of  navigation,  523. 
presumed  by  law.     See  Presumption  of  Fault ;  Infringement 

of  Regulations  :  Standing  By. 
stress  of  weather,  excuse  of,  516. 
unnecessary  alteration  in  the  course,  27. 
proof  of  negli^nce,  30  seq. 

burden  of  proof,  30. 

fact  of  collision  not  sufficient,  1. 

on  part  of  compulsory  pilot,  238. 

failure  to  hear  fog-signal,  32. 

what  is  primd  facie  proof  of,  34,  35. 
M.  s  s 


Digitized  by 


Google 


626  ;Qn>EX. 

Neoliqenob — continued. 
at  a  laimcli,  3,  36, 521. 
in  a  salvor,  13. 

in  a  tug,  13.     See  Tu^  and  Tow. 
whether  negligence  to  heave-to  in  track  of  ships,  415. 
contributory  negligence,  18  sea. 
whether  negligence  of  compulsory  pilot  is,  so  as  to  affect  the 

owners,  202,  236,241. 
where  pilot's  negligence  affects  the  ship,  23,  236, 242. 
where  with  ordinary  care  the  collision  miffht  have  been 

avoided,  notwithstanding  negligence  in  tne  other  slup, 

18  seq. 
collateral  negligence  influences  juries,  28. 
wilful  injury,  29,  70,  223. 
legal  consequences  of,  by  maritime  law,  212. 
consequences  of,  not  got  rid  of  by  payment  of  amount  of 

statutory  liability,  177. 
rule  as  to  division  of  loss  does  not  affect  question  what  ia 

negligence,  144. 
insurance  against,  not  illegal,  292. 
as  to  sunken  ships,  97. 

Netheblands,  Law  of.    See  Holland. 

NoBWAT,  Law  of,  as  to  division  of  loss,  160. 

NoxAL  Action,  analogy  between,  and  law  as  to  damage  lien 
and  limitation  of  liability,  76,  80, 164. 

Nuisance, 

ship  brought  up  in  fairway,  35,  507. 

ship  sunk  in  fairway,  duty  to  buoy  and  light,  97,  361. 


OusE,  BrvEB,  rules,  566. 

OVEETASEN  ShIP, 

what  is,  392, 426,  462. 

duty  of,  to  show  Hght  astern.  Art.  11 .  .391. 

duty  of,  to  keep  her  course.  Art.  22.  .471. 

"  crossing  *'  ship  may  be,  426. 

is  not  ''approadiing"  the  other  within  Art.  18.  .451. 


OVEETAKINQ  ShIP, 

duty  of,  to  keep  out  of  the  way,  Art.  20.  .456. 
is  a  rule  of  maritime  law,  460. 
may  be  a  "  crossing  "  ship,  426. 
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OvBBTAKiNa  SsiB^continued, 
what  is  an,  426, 458. 
anomalous  American  decision,  429. 
sailing  ship  overtaking  steamship  or  sailing  ship,  457. 
must  be  going  faster  man  ship  ahead,  458. 
cases  illustrating  Art.  20.  .461. 
passing  another  in  a  narrow  channel,  462. 
ship  fl^ead  wearing,  following  ship  is  not  an  overtaldng 

ship,  462. 
ships  plying  to  windward  in  company,  511. 

OwHZB  OF  Caboo.     See  Car^o  Owner ;  Carrier, 

Owners  op  Ship, 

liability  of.    See  LiahUity. 

at  common  law,  67. 

by  maritime  law,  212. 

by  Eoman  law,  68. 
of  abandoned  ship,  their  liability  for  damage  by,  96. 
whether  liable  for  wilful  and  criminal  acts  of  crew,  29, 69. 
not  Hable  for  negligence  of  compulsory  pilot,  227.    And  see 

Compulsory  Pilot, 
how  affected  by  fault  of  comptdsory  pilot,  23,  236, 243. 
not  Uable  qud  owners,  68. 
primd  facie  Hable  as  employers  of  crew,  68. 
liable  for  acts  of  crew  within  scope  of  their  employment,  69. 
resident  abroad,  liability  of,  211. 
of  foreign  ship.     See  Foreign  Ship, 
service  of  writ  on  foreign,  318. 
foreign.     See  Foreign  Law  ;  Foreign  Ship, 
foreign,  liable  for  infringement  of  the  Eegulations,  63,  216. 
foreign,  defence  of  compulsoxy  pilotage  available  for,  215, 

218. 
foreign,  whether  liable  for  not  standing  by,  216. 
unregistered,  HabiHty  of,  68,  74. 
imregistered,  recovery  by,  106. 
liable  for  necligence  of  Thames  waterman,  233. 
when  Hable  for  negHgence  of  pilot.    See  Compulsory  Pilot. 
indirectly  Hable  in  Admiralty  when  not  at  law,  89  seq, 
not  discharged  from  HabiHty  by  loss  of  their  ship,  103. 
part  owners.    See  Part  Owners. 
suing  in  successive  actions,  106. 
limited  HabiHty  of.     See  Limitation  of  Liability. 
"  actual  fault  or  privity  of,"  meaning  of  term,  171. 
wrong-doing  master  a  part  owner,  172. 
pro  hdc  vice  owners,  HabiHiy  of,  89 — 93. 
coUision  between  ships  of  same  owner,  104. 
ss2 
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Pabt  OwmsRBf 

Buocessive  actions  by,  106. 
contribution  between,  for  damages,  104. 
several  liability  of,  103. 

wrong-doing  master  part  owner,  limitation  of  liability,  172. 
surety  for  damages,  recovery  by,  against  oo-owner,  104. 
damage  to  cargo,  action  for.     See  Car^o  ;  Cargo  Oumer. 
survival  of  action  in  case  of  death  of  part  owner,  107. 
collision  between  ships  owned  in  part  by  same  persons,  104. 

PABTma  OP  Cable  or  Mooeinos,  10,  101,  195. 

Paetnees, 

liabiliiy  of,  for  collision,  74. 

is  unlimited,  where  not  shipowners,  74. 

Paety,  Thied,  procedure,  207. 

Pkwaltibs, 

infringement  of  the  Begulations,  38 — 60. 

for  not  standing  by  after  collision,  60 — 65. 

for  improper  navigation,  when  pilot  in  charge,  258. 

injury  to  lightship  or  buoy,  123,  303,  509. 

cancellation  of  certificate,  257,  300. 

neglecting  to  carry  lights,  365. 

improper  mooring  in  dock,  506. 

Peeils  of  the  Sea,  collisions  within  exception  of,  286. 

Peeson  m  Chaeqe, 

who  is,  within  rule  as  to  standing  by,  when  pilot  on  board,  61 . 
is  in  owners'  employment,  prtmdfacie^  68. 

Peeson  LIABLE.  SeeLiabtlittf;  Owners:  Compulsory  Pilot;  Wrong- 
doer, 

Peesonifigation  of  Ship, 

tiie  wrong-doing  ship,  75  seq. 

Peesons  entitled  to  Becovee,  106 — 109. 
bailees  of  injured  ship,  106. 
under  Lord  Campbelrs  Act,  106. 

persons  or  owners  of  cargo  on  board  wrong-doing  ship,  107. 
persons  injured,  106,  175. 
common  employment,  doctrine  of,  109. 
compulsory  pilot  not  feUow  servant  of  crew,  109. 
unregistered  owners  of  injured  ship,  106. 
indorsee  of  bill  of  lading,  106. 
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damage  to,  73,  86,  96. 

damage  to,  by  oompulaory  pilot,  owners  not  liable,  232. 

damage  to  pier  abroad,  211. 

unlimited  liability  in  case  of  damage  to,  73 « 178. 

maritime  lien  for  damage  to,  73. 

Pilot.    See  Compulsory  Pilot. 

authority  and  duties  of,  in  law,  243. 

whether  law  and  practice  agree  as  to  his  authority,  253. 

may  be  sued  in  Admiralty,  316. 

compulsory.     See  Compukory  Pilot 

liability  of  Trinity,  is  limited,  178. 

is  owner's  servant,  when  not  compulsoxy,  227. 

duty  of  master  to  employ,  in  case  of  insurance,  256. 

compulsory  pilot  is  not  fellow-servant  of  crew,  109. 

actions  against,  66. 

Pilot  Boat, 

collision  with,  380. 
signak  for,  364. 
lights  of.  Art  9.. 379. 

PiLOTAGB  Acts  aitd  Attthoeitibs,  list  of,  258 — 280. 

PiLOTAQE  Authority  not  liable  for  pilot's  negligence,  102,  253. 

Pilotage  Cebtificate, 

pilotage  not  compulsory  for  ship  whose  master  has,  228, 263. 
grant^  to  masted  and  mates  of  British  and  foreign  ships, 
263,  268,  273. 

PoBT  Helm, 

applicable  only  to  steamships  meeting  end  on,  Art.  15.  .422. 

both  ships  must  port,  423,  494. 

old  rule  as  to,  422. 

effect  of  port  helm  with  propeller  reversing,  453. 

rule  of,  does  not  apply  to  saiung  ship  meeting  steamship,  431 . 

Port  Tack,  duty  of  ship  on.  Art.  14.  .409. 

Portugal, 

law  of,  limitation  of  liability,  184.     . 
division  of  loss,  159. 

PRAcmoE, 

inconsistent  with  the  Begulations  is  illegal,  357. 

as  to  navigation  of  winding  rivers,  467. 

in  collision  actions.     See  Practice:  Collision  Action. 
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FRAcrnoE :  Collision  AcrnoNS, 

service  of  writ  out  of  jurisdiction,  304. 

address  of  writ,  804. 

by  whom  writ  to  be  served,  304,  327. 

owners  resident  abroad,  318. 

preliminary  act,  305. 

in  what  actions  necessary,  306. 

object  of  preliminary  act,  306. 

proof  must  be  secundum  allegata,  307. 

infringement  of  Eegiilations  must  be  pleaded,  307. 

defence,  pleadings,  308. 

pleading  judgment  at  law,  308. 

evidence.    See  Evidence. 

who  to  begin  in  collision  action,  311. 

inspection,  order  as  to,  312. 

assessors,  their  function,  312. 

difference  of  opinion  between  them,  313. 

seamanship,  evidence  of  experts,  312. 

default  of  appearance,  judgment,  87. 

plaintiff,  unsuccessful  at  law,  cannot  sue  in  Admiralty,  313. 

nor  at  law  and  in  Admiralty  at  same  time,  313. 
consolidation  of  actions.     See  Consolidation. 
plaintiff  lying  by  to  await  result  of  previous  action,  315. 
cross-actions,   stay  of  proceedings   where    one   i^p   only 

arrested,  315. 
cross-actions,  one  in  Couniy  Court,  316. 
separate  actions  for  injury  to  property  and  person,  316. 
action  against  pilot,  316. 

against  Dublin  Steam  Packet  Co.,  notice,  317. 
action  at  law,  supplemented  by  proceedings  in  rem,  317. 

and  vice  versd^  317. 
re-arrest  of  ship  for  costs,  318. 
no  action  for  loss  of  life  before  Board  of  Trade  inquiTYy 

318. 
loss  of  life,  no  action  in  rem,  318. 
third  party  procedure,  319. 
arrest  of  wrong  ship,  319. 

limitation  of  liability  action  for.     See  Limitation  of  Liability. 
successive  actions  by  shipowner  and  cargo  owner,  stay,  823. 
loss  of  life.  Board  of  Trade  proceedings,  323. 
damages  assessed  by  registrar  and  merchants,  323. 
remoteness  of  damage,  whether  for  registrar  or  Court,  323. 
Lord  Campbell's  Act ;  assessment  of  damages  by  jury,  324. 
surety  in  Admiralty  bond,  recovery  against  co-owner,  324. 
liability  of  master  in  bond  to  stop  arrest,  324. 
Admiralty  jurisdiction  of  High  Court,  325. 
of  County  Courts,  326. 
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FBBGAXmONS, 

when  passing  over  fishing  grounds,  512. 

saying  daose  in  Begulations  as  to  ordinary  or  special, 

Art.  24.. 495  seq. 
speoial  precautions  required  by  ship  navigating  in  unusual 
manner,  513. 
and  by  ship  of  peculiar  construction,  518. 
in  fog.    See  Fog. 

Prbsumptiok  op  Fault.    See  Burden  of  Proof. 
statutory  rules  as  to,  in  case  of — 

infringement  of  the  Eegulations,  38  seq.    See  Infringe- 
ment of  the  Eegulations. 
not  standing  by  to  assist  after  collision,  60 — 63.    See 
Standing  by. 
history  of  legislation  as  to,  39. 
object  of  statutory  rule,  41. 
deficiency  of  lights,  42 — 45,  54,  359  seq. 
steering  rules,  46. 
shipowner  liable  where  fault  presumed,  64. 

and  person  in  charge  of  the  deck,  65. 
division  of  loss  where  fault  is  that  of  compulsory  pilot, 

141. 
whether  tug  affected  by  fault  of  tow,  and  vice  versdj  57. 
infringement  of  local  rules,  58. 
in  case  of  foreign  ships,  63. 
rules  as  to,  are  lex  fori,  63,  216. 

whether  they  apply  to  Queen's  ships,  64. 

Pbivitt  op  Mastbb  oe  Owner, 

no  limitation  of  liabiH^  in  case  of,  171,  176. 
right  of  co-owners  to  limitation  of  liability,  171. 

FaooEEDiNOS  IN  BEM.    See  Lien,  Damages. 
generally,  79. 

cannot  be  tacked  to  action  at  law,  317. 
ship  may  be  liable  in,  where  owner  is  not,  89  seq. 
may  be  supplemented  by  common  law  action,  and  vice  versd, 

317. 
none  for  damage  to  cargo  by  carrier,^  82. 
do  not  always  give  rise  to  maritime  lien,  86. 
against  barge,  81. 
where  no  collision,  but  damage,  85. 
for  loss  of  life  or  personal  injury,  do  not  lie,  122,  144. 
against  ship  of  foreign  sovereign,  220. 
against  tug,  206. 
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Pboof.    See  Evidence. 
of  negligence,  30  seq. 
burden  of,  30. 

as  to  fault,  when  compulsoiy  pilot  in  charge,  236,  238. 
of  Eegulations,  311,  341,  530. 

Pbopelleb,  effect  of  on  ship,  when  reversingi  453. 

Pbotbst,  evidence  against,  but  not  for,  the  ship,  310. 

Qtteien's  Ships, 

liability  for  damage  by,  102. 

not  bound  by  statutory  Segulations,  463. 

responsibility  of  captain  with  pilot  on  board,  254. 

ship  chartered  by  Government,  72. 

whether  subject  to  rule  as  to  presumption  of  fault,  64. 

not  subject  to  compulsory  pilotage  Acts,  228,  287. 

Baft,  in  Canada,  515. 

Bailwat  CoMPAinr,  liability  of,  when  carrying  by  sea,  178. 

Ebooveb,  Pbesons  entitled  to.    See  Persons  entitled  to  Recover, 

Befebsnce  to  Begistbab, 

costs  of,  do  not  follow  result  of  action,  332,  333. 
as  to  consequential  damages,  324. 

Beoistbab.     See  Reference  to  Registrar, 

Bequlations  pob  PBEVBNTma  Collisions  at  Sea, 
of  1884,  set  out,  537. 
Washington  Maritime  Conference,  341. 
Washington  Eegulations,  set  out,  548. 
history  of  legislation  as  to,  339. 
early  history  of  the  port-tack  rule,  339. 
publication  of,  530. 
how  proved,  311,  341,  530. 
owners  and  masters  bound  to  obey,  530. 
whether  Begulations  for  other  purposes  than  prevention  of 

collision  are  valid,  342,  530. 
to  minimize  effect  of,  as  well  as  to  prevent  collision,  450. 
in  what  waters  they  apply,  342,  465. 
their  application  in  waters  where  local  rules  are  in  force, 

Art.  25.. 465,  459,  532. 
to  what  ships  they  apply,  344. 
to  ships  propeUed  by  electricity,  359. 
Queen's  ships  and  foreign  ships  of  war  not  bound  by,  528. 
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BEOULATtoNS  FOR  PEEVEimKO  CoLUsiONB  AT  Sejl-^  continued. 
penalty  for  disobeying.   See  Presumption  of  Fault ;  Infringe^ 

ment ;  Penalties. 
their  international  character,  344. 
uniform  construction  by  all  nations  desirable,  345. 
safety  attained  by  uniform  observance,  472. 
rules  as  to  construction  of,  346,  480. 
apply  until  the  ships  are  dear,  356. 
they  furnish  the  test  of  negligence,  347. 
departure  from  them  allowed  only  in  case  of  necessiiy,  Art. 

23.. 480. 
they  apply  where  there  is  risk  of  collision,  348. 

and  {semble)  where  probable  risk  of  collision,  348. 
indications  of  risk,  350. 

whether  they  apply  where  collision  is  inevitable,  352,  442. 
what  constitutes  risk  of  collision,  349. 
alteration  of  course  for  safety  where  there  is  no  risk,  353. 
alteration  of  course  causing  risk,  353. 
'^ meeting"    ship    does  not  become  ''crossing''   ship  by 

alteration  of  course  in  accordance  with  the  Regulations, 

355. 
apply  until  risk  determined,  356. 
close  shaving  not  allowed,  356,  516. 
must  be  promptly  obeyed,  355. 

practice  of  custom  inconsistent  with  Begulatlons  is  bad,  357. 
to  ships  of  what  nations  Eegulations  of  1884  apply,  358. 
decisions  on  earlier  Eegulations  are  binding,  358. 
steamship,  what  vessel  is,  359,  360,  370. 
'*  under  way,"  meaning  of  the  term.     See  Under  Way, 
rules  concerning  ships'  lights.     See  Lights,  Ships\ 
steering  and  sailing  rules.  Arts.  14 — 21.  .409 — 479. 
for  saihng  ships.  Art.  14.  .409. 
for  steamships  meeting,  Art.  15.  .419. 
for  steamships  crossing,  Art.  16.  .425. 
for  sailing  ship  and  steamship.  Art.  17.  .429. 
steamship  to  stop  and  reverse.  Art.  18.  .434. 
duty  of  ship  required  to  keep  out  of  the  way.  Art.  14.  .411. 
duty  of  smp  required  to  keep  her  course.  Arts.  14,  20.  • 

412,  460. 
duty  of  overtaking  ship.  Art.  20.  .456. 
starboard-side  rule,  narrow  channels.  Art.  21 .  .462. 
a  hard  case.  Art.  14.  .413. 
ship  hove-to  must  comply  with  steering  and  sailing  rules, 

414,  474. 
ordinary  precautions  to  be  observed.  Art.  24.  .495  seq. 
small  ships  not  required  to  keep  dear  of  large,  523. 
local  rules  of  navigation.    See  Local  Rules. 
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Eemoteness  of  Damaoe,  110,  121. 

Bbmoyal  of  Wbsok,  duty  of  harbour  auihoriiy  as  to,  99  seq. 

Repattw, 

cost  of,  allowed  as  damages,  111. 

possessory  lien  for,  "whemer  damage  lien  ranks  before,  82. 

duiy  to  repair  injured  ship  after  collision,  116. 

aftar  arrest,  84. 

Bbs.    See  Proceedings  in  rem  ;  Lien. 

Ses  judicata,  224. 

Bespokdbat  supebiob, 

doctrine  of,  is  lex  lod,  214. 
expediency  of  doctrine,  182. 

does  not  apply  in  case  of  compulsory  pilotage,  227  seq. 
or  to  superior  officer  in  Royal  Navy,  102. 

Bestitutio  in  integbuk,  meaning  of  phrase,  110. 

EmiNG  Light,  Art.  8.  .377.    See  Lights,  Sh%ps\ 
for  fishing  boats  and  open  boats,  381. 
in  Mersey,  best  position  for,  333. 

Bisk  of  Collision, 

what  constitutes,  349. 
indications  of,  350. 
uncertainty  of  facts  causing  risk,  351. 
instances  of,  351. 

whether  Regulations  apply  where  there  is  probability  of 
risk,  348,  478. 
or  after  risk  is  determined,  438. 
altering  course  so  as  to  bring  about,  353,  459. 
altering  course  where  there  is  no,  for  greater  safeiy,  353. 

RrvEB, 

whether  the  Regulations  apply  in,  343. 

customary  track  of  ships  in,  467. 

navigation  of  winding,  467,  513,  514. 

starboard-side  rule  in.  Art.  21 .  .462. 

American  rivers,  rules  of  navigation  in,  469,  513. 

application  of  crossing  rule  in,  427. 

duty  to  ease  before  rounding  a  point,  468. 

Roman  Law,  liability  for  collision,  68. 

RoiJNDINGh-TO,  433. 

Running-down  Clause,  in  policy  of  insurance,  290. 
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''  BumnKa  FBEB,"  meaning  of  the  term,  Art  14.  .410. 

BxJLE  OF  THE  BoAB.    See  Regulations  for  Preventing  CoUieions  ; 
Local  Rules  ;  Foreign  Law  ;  Foreign  Ships, 

BxTssiAy  Law  of, 

diTision  of  loss,  160. 
limitation  of  liability,  184. 

Saxukg  Ship, 

what  is,  Art.  1..359. 

duty  of,  approaching  steamship,  Art.  17.  .429. 

running  free,  Art.  14.  .410. 

close-hauled,  Art.  14.  .414. 

meaning  of  '<  close-hauled,"  414. 

approa^iing  another  on  opposite  tack.  Art.  14.  .409. 

with  the  wind  aft,  Art.  14.  .409. 

to  go  at  moderate  speed  in  fog,  &c..  Art.  13.  .404. 

overtaking  another  steam,  or  sailing,  ship,  Art.  20  •  ,456. 

soimd  signals  for,  in  fog,  &c.,  Art.  12.  .395. 

no  "  end  on  "  rule  for,  423. 

hove-to.    See  Hove-to^  Ship. 

Saott  Ltjola, 

law  of,  division  of  loss,  160. 
limitation  of  liability,  170. 
compulsory  pilotage,  220. 

Salvage, 

loss  of  expected  salvage,  damages,  118. 

expenses,  damages,  119. 

service,  whether  within  scope  of  master's  employment,  69. 

action,  whether  costs  of,  recoverable  as  damages,  119. 

duty  to  stand  by  does  not  affect  right  to,  62. 

Salvob,  collision  with,  13,  301. 

Scope  of  Emplothent, 

employer  liable  for  acts  of  servant  within,  69. 
whether  salvage  service  is  within,  of  master,  69. 

Sobeens, 

Begulation  as  to,  Art.  3.  .365. 
shortness  of,  46,  368. 

Seamanship, 

assessors  in  Admiralty  advise  849  to  matters  of,  312. 
rules  of,  to  be  observed,  347  seq,;  Art.  24.  .495  seq, 
saving  clause  in  Begulations  as  to,  Art.  24.  .495. 
ordinary  precautions  recognised  by  the  Courts,  495  seq^ 
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Sebyant, 

doctrine  of  common  employment  prevents  recovexy  by,  109. 
whether  master  is  fellow  servant  of  crew,  109. 
compulsory  pilot  is  not  servant  of  shipowner,  227. 
volimtary  pilot  is,  227. 
licensed  Thames  waterman  is,  233. 

Sheekino-abottt,  when  at  anchor,  378,  505. 

Ship, 

what  is  a  "ship  "  within  17  &  18  Vict.  c.  104.  .826. 

36  &  37  Vict.  c.  85,  s.  17.  .68. 

the  Begulations,  344. 

25  &  26  Vict.  c.  63,  s.  54.  .172. 

31  &  32  Vict.  c.  71,  and  32  &  33 
Vict.  c.  51.. 81. 
what  is  a  "sea-going"  steamship,  370. 
liability  of,  by  maritime  law,  94. 
liability  of,  in  Admiralty  proceedings  in  rem^  75  teq. 
liable  where  owners  are  not,  75,  89 — 94. 
personification  of,  in  Admiralty,  77. 
afEected  by  fault  of  those  on  board,  89 — 94. 
limitation  of  liability  for  dama^  to,  178. 
chartered,  liabUity  for  damage  by,  72,  74,  90. 
liability  of,  in  rem,  for  not  standing  by,  64.. 
personmcation  of,  75  seq, 
disabled,  collision  with,  9,  25,  490. 
disabled  by  own  fault,  25. 
of  unusual  and  dangerous  construction,  518. 
sunken  ship,  damage  by,  96 — 99.    See  Sunken  Ship, 
launch.     See  Launch. 

not  imder  command,  lights  and  signals  for,  Art.  5«  ,371. 
foreign  ship.    See  Foreign  Ship. 
telegraph  snips,  lights  and  signals  for,  341,  372. 
hove-to.    See  Hove-to,  Ship, 
barge,  damage  by  or  to.    Bee  Barge, 
ieiry  boat.     See  Ferrg  Boat, 
of  foreign  sovereign,  damage  by,  220. 
mail  ships,  speed  of,  401. 
Queen's  ship,  damage  by,  102. 

Queen's  ships,  whether  bound  by  the  Begulations,  528. 
in  service  oi  the  Government,  damage  by,  72,  103. 
hove-to,  must  comply  with  steering  ndes.   See  Hove-to^  Ship. 
crossing  ships.    See  Crossing  Ships. 
meeting  ships.    See  Meeting  Steamships, 
overtamng  and  overtaken  ship.    See  Overtaking  Ship;  Over^ 

taken  Ship, 
dose-hauled.    See  Close-hauled. 
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Ship — eonttnued, 

abandonment  of,  after  collision,  by  her  own  crew,  113. 

"  improper  navigation"  of,  meaning  of,  176. 

small  ciaft  not  required  to  keep  out  of  the  way  of  large,  523. 

owners,  their  liability.    See  Owners  of  Ship;  Liability, 

shiiM'  lights.    See  Lights^  Ships\ 

liability  for  damage  by  or  to.     See  Liability. 

rule  of  the  road  for.    See  Regulations. 

speed  of.    See  Speed. 

steamship.    See  Steamship, 

towing  or  in  tow.    See  Tug  and  Tow, 

on  port  tack.    See  Port  Tack, 

SmpowNEB.    See  Owners  of  Ship, 

SnoBTEinNO  Sail, 

when  entering  harbour,  504. 

in  a  fog,  duiy  of  sailing  ship,  404. 

SiDB  Lights.    See  Lights^  Ships\ 

SlOKALS, 

sound  signals  in  fog.  Art.  12.  .395.    See  Fog  Signals, 

whistHng  to  indicate  alteration  of  course,  Art.  19.  .455. 

distress,  364,  528. 

private  lights,  364. 

for  pilot,  364. 

pilot  boats'  flash.  Art.  9.  .379. 

for  ship  not  under  command.  Art.  5 . .  371. 

for  telegraph  ships.  Art.  5.  .372. 

Slacken  Speed, 

duiy  of  steamship  to,  Art.  18.  .434. 

whether  duty  to,  arises  at  same  time  as  duty  to  alter  course, 

435  sea. 
breach  of  Art.  13  is  breach  of  Art.  18.  .435. 

Slippino,  to  avoid  collision,  27,  508. 

Small  Cbaft,  not  required  to  keep  out  of  the  way  of  large,  523. 

Smelung  the  Obound,  515. 

Smoke,  obscuration  of  lights  by,  406. 

Solent,  anchorage  ground  in,  local  rule,  571. 

Sound, 

transmission  of,  in  fog,  32. 

signals  for  thick  weather.    See  Fog  Signals, 

signals  to  indicate  alteration  of  course,  Art.  19.  ,455. 
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SoYEBEIOKi 

ship  of  foreign,  not  liable  to  arrest,  220. 
must  give  bcul  to  answer  counterolaim,  222. 
submitting  to  jurisdiction  of  British  Court,  222. 

Spain,  Law  of, 

as  to  division  of  loss,  159. 
limitation  of  liability,  184. 
liability  for  negligence,  213. 

Sfxcial  OmciJMSTAifCES  rendering  departure  from  BegulatioDB 
necessary.  Art.  23.  ,480. 


duty  of  steamship  to  slacken,  or  stop,  Art.  18.  .434. 

moderate  speed  required  in  lliick  weather,  Art.  13.  .898. 

what  is  moderate  speed,  399. 

of  sailing  ship  in  thick  weather,  404. 

through  the  water,  not  over  the  ground,  574. 

carrying  on,  to  get  out  of  fog,  401 . 

sinking  or  damaging  craft  by  swell  raised  by  excessive, 

27,  29,  520. 
of  mail  ships,  401. 

tide  immaterial  where  both  ships  under  way,  400. 
instances  of  improper,  401,  405. 
of  steamship  approaching  other  craft,  452. 
whether  steamsnip  in  fog  may  lie  dead  in  the  water,  450. 
alteration  of,  is  not  infringement  of  Art.  22.  .474. 
excuse  that  engines  will  not  turn  oyer,  353. 
in  Thames,  577,  580. 

Tees,  574. 

ayde,  563,  564. 

Garron  river,  562. 

Humber,  568. 

Suez  Canal,  572. 

Tyne,  590. 

Btaxtdinq  by, 

statutory  rule  as  to,  60 — 63. 

does  not  affect  right  to  salvage,  62. 

applies  to  collision  with  a  fishing-boat,  63. 

foreign  ships  bound  by,  63,  217. 

what  is  '^ reasonable  cause"  for  not,  61. 

on  whom  the  duty  is  cast,  61,  236. 

duty  to  look  out  for  distress  signals,  61,  62. 

what  is  **  proof  to  the  contrary  "  within  sect.  16.  ,63. 

rule  as  to  presumption  of  fault  is  lex  forty  63. 

whether  rule  appHes  to  Queen's  ships,  64. 
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StABBOABD-BIDE  BtTLEy 

Axtiole21..462. 
mider  former  Acts,  462. 
history  of  the  rule,  462. 
applies  to  steamships  only,  462. 
consequences  of  bemg  on  wrong  side,  463. 
whether  it  overrides  the  steering  rules,  465. 
whether  it  applies  where  local  rules  in  force,  465. 
in  force  under  certain  local  Acts,  463. 
decisions  as  to  rule  of  the  road  on  land,  466. 
application  in  winding  river,  467. 
in  ayde,  663. 
in  Tees,  573. 

Stabboabd  Taok,  duty  of  ship  on,  Art.  14.  .409. 

Stay  op  Proceedings, 

cross  actions,  one  ship  only  under  arrest,  315. 
successive  actions,  cargo  owner  and  shipowner,  323. 

Stays,  In,    See  Going  about, 

duty  to  keep  clear  of  ship,  510. 

Steamship, 

meaning  of  the  term  in  the  Begulations,  359. 

ship  propelled  by  electricity,  359. 

<<  seagoing ''  steamship.  Art.  3 . .  370. 

meeting  another  end  on.  Art.  15.     See  Meeting  Steamships. 

to  keep  out  of  the  way  of  sailing  ship.  Art.  17 .  .429. 

in  narrow  channel,  starbocurd  side.  Art.  21 .  .462. 

to  slacken  or  stop,  if  necessary,  Art.  18.  .434. 

lights  of.    See  tights,  Ships\ 

tiig  is,  and  must  keep  out  of  the  way,  185, 430, 432. 

fog  signalB  for.  Art.  12.  .395. 

spied  in  fog.  Art.  13..  398. 

Steebinq  and  Saiuno  EtTLEs,  Arts.  14 — 21 .  .409 — 479. 

Steebino  Oeab,  failing  to  act,  11, 176. 

Stebn  Light, 

Article  11..  391. 

to  be  shown,  though  no  risk,  391. 
when  to  be  shown  and  how  long,  392. 
whether  to  be  fixed,  394. 

Stopping  and  Eevebsing, 
rule  as  to,  Art.  18,  .434. 
effect  of,  on  ship's  head,  453. 
not  always  pruaent  course,  452. 
in  fog,  with  another  ship  near,  445. 
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STOPPiKa  Ain>  BEvsBSiNa — eonttnusd. 

object  of  rule  is  to  miniinize  effect  of,  as  well  as  to  preyent 

collision,  450. 
burden  of  proof,  upon  steamship  failing  to,  451. 
whether  steamship  lying  dead  in  water  must,  450. 
when  other  ship's  course  cannot  be  made  out,  451. 
overtaken  ship  not  bound  to,  451. 
the  case  of  The  Khedive,  48. 

SxTEz  Canal, 

authority  of  pilot  in,  231,  256. 

pilotage  not  compulsory,  so  as  to  exempt  owners,  231,  256. 

local  rules  of  navigation  for,  572. 

SuFFEBEB  BY  COLLISION.    See  PersoM  entitled  to  Recover. 

Sunt,  EiVEB,  local  rules  for,  572. 

Sunken  Ship, 

damage  by,  96 — 99. 

no  obligation  on  owner  to  raise,  as  against  wrong-doer, 

116. 
wrong-doer  not  discharged  by  sinking  of  his  ship,  103. 
duty  to  light  and  buoy,  96,  361. 
cost  of  raising,  as  against  cargo-owner,  177. 

SuBETT,  recovery  by,  against  part  owner,  104. 

Sweden,  Law  of,  as  to  division  of  loss,  160. 

Swell,  sinking  and  damaging  craft  by  raising,  27,  29,  520. 

Tack.     See  Fort  Tack  ;  Starboard  Tack ;  Beating  out  Tack. 

Tackle,  Gbound.    See  Ground  Tackle. 

Tees, 

local  rules  of  navigation  for,  572. 
pilotage  in,  276. 

Telegbaph  Ships, 

lights  and  signals  for.  Art.  5.  .341,  371. 
Submarine  Telegraph  Act,  1885.  .341. 

Thames, 

local  rules  of  .navigation  for,  575. 

decisions  upon  these  rules,  585. 

rules  imder  Watermen's  Act,  583. 

damage  to  property  of  Thames  Conservancy  by  compulsory 

pilot,  232. 
speed  in,  577,  580. 
waterman,  is  owner's  servant,  233. 
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Thick  Weathee.    See  Fog. 

Thibd  Pabty  Pboobdubb,  207,  319. 

Thtbt)  Ship, 

liability  of,  for  collision  between  two  others,  26. 
recovery  by,  collision  caused  by  fault  of  two  others,  26. 
where  collision  caused  by  fault  of  tug  or  tow.     See  Tug  and 
Tow. 

TroB, 

customary  track  in  rivers,  with  reference  to,  467,  513. 

eddy  tide  causing  collision,  438,  515. 

immaterial,  as  regards  speed,  where  both  under  way,  400. 

material,  where  one  ship  is  at  anchor,  400. 

speed,  whether  through  the  water  or  over  the  ground,  574. 

Tonnage, 

of  foreign  ships,  for  estimating  liability,  168,  171. 

of  steamships,  for  like  purpose,  engine-room  not  deducted, 

171. 
crew  spaces,  when  deducted,  170. 

Tow.     See  Tug  and  Tow. 

Towage  Conteact.    See  Tug  and  Tow. 
it^  terms  and  performance,  199  seq. 
broken  by  negligence  causing  damage  to  tow,  199,  302. 
mutual  rights  of  tug  and  tow  under,  201. 
special,  203. 

Tbakspobt,  damage  by,  to  another  of  the  fleet,  72. 

Tkawleb, 

lights  of.  Art.  10.  .380. 

cdlision  with,  387. 

practice  of,  to  carry  white  light,  390. 

with  gear  fast,  fog  signal,  388. 

when  to  carry  side  lights,  388. 

Trent,  local  rules,  566. 

Tug  and  Tow, 

tug  and  tow  for  some  purposes  deemed  to  be  one  ship,  185. 
as  regards  compliance  with  the  Begulations,  185,  430. 
''  tug  is  servant  of  the  tow,"  meaning  of  the  phrase,  186. 
danger  of  double  command,  198. 
doctrine  of  common  employment  as  between,  205. 
command,  where  two  or  more  ships  in  tow,  206. 
liability  of  tow  for  damage  by  tug,  188. 
M.  TT 
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Tug  and  Tow — continued. 

where  the  command  is  with  the  tug,  1 89. 
compulsory  pilot  in  charge  of  tow,  193,  238,  241. 
compulsory  pilotage  no  defence  where  tug  deficient,  243. 
whether  tow  affected  by  negligence  of  compulsory  pilot,  202, 

242. 
whether  tug  liable  for  fault  of  pilot,  194,  241. 
responsibility  for  employment  of  tug,  195. 
duty  to  employ,  when  driving,  505. 
liability  of  tow-owners  for  damage  by  tow,  190. 
liability  of  tug-owners  for  damage  by  tow,  190. 
whether  tug  liable  for  infringement  of  Eegulations  by  tow, 

and  vice  versd,  57,  188. 
whether  crew  of  tug  are  tow-owners'  agents,  190. 
improper  number  of  ships  in  tow,  205. 
collision  between  two  ships  in  tow,  206. 

tug  and  third  ship  by  fault  of  tug,  188. 
division  of  loss,  collision  between  tow  and  third  ship,  203. 
recovery  by  tow  against  tug  of  damages  paid  to  third  ship, 

202. 
recovery  by  tug  against  tow,  204. 
injury  to  tow  by  tug,  "improper  navigation,"  176,  204. 
American  cases  as  to  liabihty  of  tug  and  tow,  195. 
damage  by  tow  line  to  third  ship,  201. 
lights  for  steamship  towing,  371. 

tug  waiting  to  assist  tow  when  injured,  remuneration,  199. 
tug,  tow,  and  third  ship,  third  party  procedure,  207. 
tow  lashed  alongside,  197. 
liable  in  rem,  194,  206. 
tow  in  collision  after  being  cast  off,  203. 
tug  salvor,  189,  199,  205. 

negligent  towage,  Admiralty  jurisdiction,  26,  206. 
the  towage  contract,  its  terms  and  performance,  197,  199. 
duties  of  tug,  200. 
in  crowded  waters,  198. 
must  be  sufficient  for  her  work,  200. 
sufficiency  of  tow  line,  200. 
must  keep  vigilant  look  out,  200. 
must  warn  tow  of  danger,  198. 

if  obliged  to  cast  off  tow,  must  pick  her  up  again,  200. 
must  obey  orders  of  tow,  200. 

must  keep  clear  of  craft  without  orders  from  tow,  198. 
duties  of  tow,  200,  201. 
must  follow  in  tug's  wake,  201. 
warn  tug  of  danger,  192,  200. 
be  ready  to  cast  off  when  necessary,  201. 
have  proper  lights  exhibited,  201. 
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Tttg  and  Tow — continued. 

give  order  to  slip  when  necessary,  201. 
special  towage  contract,  203. 
as  to  putting  tow  line  on  board  tug,  200. 
rules  afl  to  towage  in  the  Tyne,  591. 

Tees,  574. 

Thames,  576,  584. 

TusEEY,  ships  of,  do  not  use  bell,  395,  541. 

Tyne, 

special  rules  of  navigation  for,  589. 
pilotage  in,  274. 
collision  in,  513,  524. 


Uncertainty,  as  to  the  other  ship's  course,  352,  413,  451. 

Under  Way, 

meaning  of  the  term,  366,  375,  396. 

in  improper  weather,  515. 

whether  fault  of  master  or  pilot  to  be  so  under  way,  244,  250. 

getting  under  way,  precautions  before,  509,  519. 

Underwriters.     See  Insurance. 


Warping,  special  precautions  required  whilst,  514. 

Washington  Conference,  Regulations,  548. 

Waterford,  local  rules,  592. 

Waterman, 

owner  liable  for  negligence  of  Thames  licensed,  233. 
negligence  of  waterman  engaged  by  pilot,  240. 
rules  as  to  Thames,  583. 

Wearing, 

instead  of  tacking,  510. 

ship  ahead  when  wearing  is  not  being  overtaken,  462. 

Whistle, 

steamship  to  sound,  in  thick  weather,  Art.  12.  .395. 
signals  by,  indicating  alteration  of  course,  Art.  19.  .455. 
riUes  as  to  whistling  signals  in  Thames,  580. 
departure  from  Relations  dictated  by,  494. 

Wilful  Damage,  by  master,  owner  not  liable  for,  69,  223, 
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"Winding  River,  navigation  of.     See  Narrow  Channel ;  Rivers, 

Weeck, 

damage  by  sunken,  96 — 99. 

duty  of  harbour  authority  to  remove,  97. 

duty  to  light  and  buoy,  97,  361. 

Writ.     See  Practice, 

Wrong-doer, 

actual  wrong-doer  primarily  liable,  66. 
no  limitation  of  his  Kability,  67,  171. 
shipowner's  remedy  over  against,  72. 
shipowner  jormd/actV  employer  of,  72. 
liability  of  joint  wrong-doers,  103. 
contribution  between  co-owners,  104. 
liability  in  case  of  damage  by  Queen's  ship,  102. 
not  purged  by  payment  of  statutory  liability,  177. 
liable  notwithstanding  insurance,  123. 

Wrong-doing  Ship, 

personification  of  ship,  75  seq.     See  Ship  ;  Liability, 
identification  of,  319. 


_> 

/ 
u 


ir).. ././)! 


Digitized  by 


Google 


Digitized  by 


Google 


A 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


